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About Aitheantas - Adoptee Identity Rights 

 
Aitheantas  - Adoptee Identity Rights is an advocacy group for all Adoptees with an Adoptee led 

focus, formed in 2018 to advocate for reform and equality.  While we have a cross-section of 

members, Adoptees, Children of Adoptees, Spouses/Partners of Adoptees, we also have Birth 

Parents, Adoptive Parents who are involved and supportive of our campaign.  
 

One of our core policies is People before Paper, and to put adoptee welfare at the forefront of 

policies. This has led to us highlighting the link between adoption, suicide and mental health issues 

and the long term, intergenerational aspect of the effects of Adoption not just on the Adoptee but 

on their children also.   
 

We campaign for Open access for Adoptees to Health, Heritage and History information and the 

acknowledgement of Identity Rights. 

 

Aitheantas have campaigned through supporting Council Motions, securing unanimous supporting 

motions from Councils across the country for open access for adoptees to their own information. 

 

Aitheantas are also the group behind the historic #RepealtheSeal campaign which saw historic 

levels of public support for survivors to access their own information.   
 

Head 3 - Government Order 

 

Head 3(6)(d) - We recommend qualification to this paragraph which allows Government to decide 

exhumation of human remains located at the site which were not buried in a manifestly 

inappropriate manner in comparison to the time the burials were carried out. This is discretionary 

and needs to be qualified further in our view.  

 

Head 3(6)(g) - We believe that the reinstating of the prescribed site to its previous condition or an 

equivalent state is problematic. We recommend the preservation of the site.  

 

Head 3(8)(d) -  Government shall consider the proportionality of any intervention with regard to 

factors including the potential impact on residents whose dwelling adjoins the site. As many sites 

have residents whose dwelling adjoins the site, this presents a problematic restriction in carrying 

out an intervention at a specific site.  

 

Head 3(8)(f) - We recommend that the factor “economic impact of an intervention” which the 

Government shall consider as to the proportionality of any intervention, should be removed.  



3 

E: info@aitheantas.ie 

 
 

Head 5 - Criteria for intervention  

 

Head 5(4) - It is our contention that Head 5(4) is too restrictive and contains loopholes which would 

prevent the agency carrying out its functions. In particular Head 5(4)(c) does not provide for the 

scenario whereby consent has been withheld by the landowner, in the opinion of the government, 

said consent has be unreasonably withheld, where the owner has acquired the land between the 

periods provided for in Head 5(4)(c) and I and II.  It is our recommendation that Head 5(4)(b) and (c) 

should be replaced by subhead (4)(b) setting out a Compulsory Purchase Order Scheme applicable 

for former or current institutional settings in which burial sites are located.  The objective of this 

recommendation is to provide for the workability of the General Scheme and prevent consent 

being withheld by the relevant owner, be that either reasonably or unreasonably.  It is further to this 

amendment that it is our recommendation that the relevant burial sites and associated lands 

should remain in State ownership to provide for memorialisation when the functions of the agency 

as set out in the general scheme including excavations, exhumations and identification of deceased 

person has been completed in accordance with said scheme.   

 

The authority of the State to compulsory purchase land is clearly established in Irish Law.  

The State has the right to CPO land and in so doing breach the constitutional property rights1 

of individuals in so doing in the interests of the common good.2  

 

The general scheme is clearly an example of the common good3 whereby the States 

objective is to exhume human remains located in manifestly inappropriate burial sites and to 

manage a programme of identification in respect of human remains and thereafter exercise 

the right to dignity clearly established in common law and in international law surrounding 

the burials of the deceased persons. The common good should also reflect preservation of 

the State of inappropriate burial grounds in which the dignity of the deceased persons were 

violated in that graves were unmarked or not identified.   

 
1 Article 43 and Article 40.3, Constitution of Ireland 
2 Article 43.2.2, Constitution of Ireland - “The State, accordingly, may as occasion requires delimit by law the 

exercise of the said rights with a view of reconciling their exercise with the exigencies of the common good.” 
3 The restrictions on constitutional property rights justified by the common good are well established in 

constitutional juris prudence and include O’Callaghan v. Commissioner of Public Works [1985] ILRM 364, 

O’Brien v. Bord na Mona [1983] ILRM 314, Madigan v. Attorney General [1986] ILRM 136, Webb v. Ireland 

[1988] IR 353, [1988] ILRM 565, An Blascaod Mór Teo v. Commissioners of Public Works [No 3] (27 February 

1998) HC Re Article 26 and Part V of the Planning and Development Bill 1999 [2000] 2 IR 321, [2001] 1 ILRM 

81, J & J Haire & Company Ltd & Ors v Min for Health & Ors [2009] IEHC 562 
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Head 6 - Restrictions 

 

We recommend a full review of Head 6. This Head provides that the Government may not make an 

order as specified under Head 3 where any of the circumstances in Subheads (2) - (10) apply.  

 

We believe a number of these restrictions set out in Head 6 are too restrictive and prevent 

appropriate intervention as set out in Head 6.  

 

We refer specifically to the following Subheads;  

 

Head 6(2) - It is not inconceivable that there will be evidence that human remains at the site were 

buried there following death in violent or unnatural circumstances.  

 

Head 6(4)(d) - It is conceivable that the relevant burials site will be a burial ground within the 

meaning of the various legislation set out under this subhead or indeed that the burial ground is a 

private burial ground.  

 

Head 6(8) - It is very likely that the burials site is located on land that contains one or more 

dwellings. 

 

Head 6(9)(c) - The owner of the land on which the burial site is located has not unreasonably 

refused an intervention taking place.  

 

Head 6(10) - Government has formed the view that memorialisation of the site without further 

intervention is more appropriate. In our view this is arbitrary and should be qualified further.  

 

 
Head 20 - Monitoring of Performance of Agency 
 

Head 20(5)(b) - This subhead requires the Agency to comply with any further direction the 

sponsoring Minister may give in relation to all or any of the Matters which were the subject of the 

review. We believe that this is in direct contravention with Head 9(2) which provides for the agency 

to be independent in the performance of its functions.  
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Head 23 - Accountability of Director to Public Accounts 
Committee and Head 24 - Accountability of Director to other 
Oireachtas committees 
 

Head 23(2) and Head 24(8) - It is our view that these two subheads which set out that the Director 

shall not question or express an opinion on the merits of any policy of the Government or a Minister 

of the Government or on the merits of the objectives of such a policy are contrary to Head 9(2) 

which provides that the same agency shall be independent in the performance of its functions.  

 

Head 23 and Head 24 - We recommend that Head 23 and Head 24 be merged together as one 

Head, as Head 23.  

 

Part 4 of the General Scheme provides for the agency and its functions. Yet the Agency’s functions 

are not set out specifically in Part 4.  

 

Head 24 – The Functions of the Agency 

 

Accordingly, we recommend that Head 24 be entitled “The Functions of the Agency”. In so doing, 

we refer to Head 3(6) and recommend in addition to Head 3(6) that the following functions of the 

Agency be provided for.  

 

It is our view that it would be appropriate and fitting to expand the functions of the Agency to 

provide for a new Agency with overall functions of preserving, managing and sharing information 

with adoptees, birth parents and survivors. We recommend that the Agency replaces the Child and 

Family Agency (TUSLA) and the Adoption Authority of Ireland (AAI) in their dealings with Adult 

Adoptees and Birth Parents and in all matters concerning historical, domestic adoption. merging 

with the Agency as outlined in this Bill and merging with the Information Management Unit in the 

Department which is tasked with managing the Archive of the Commission of Inquiry. 

 

The Final Report of the Commission of Inquiry into Mother and Baby Homes and certain Related 

Matters highlighted ‘vitriolic’ criticism of TUSLA, the Child and Family Agency in survivors 

testimony.  

 

We see the establishment of the Agency in the General Scheme as an opportunity to broaden its 

functions to beyond institutional burials and to have a role in associated and further legislation in 

the area of information and tracing.  
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There are constitutional impairments in permitting TUSLA and the AAI to adjudicate in the release 

of personal information in the context of them having previously done so in numerous requests in 

the past.  

 

To allow TUSLA and the AAI further jurisdiction in the release of information would be a breach of 

the constitutional principles of justice, namely the right to fair procedure. A decision maker cannot 

be biased nor there can be a perception of bias.4 To permit a further involvement by TUSLA and the 

AAI in reforming the legislation in this area would be a breach of constitutional principles of fair 

procedure.  

 

Separate to the legal issues as outlined above, there is a serious issue of trust, as highlighted in the 

findings of the Commission of Investigation into Mother and Baby Homes and certain Related 

Matters. To remove all files from both TUSLA and the AAI and place them with the Agency as set 

out in the General Scheme, would solve the issue of trust between the parties.  

 
4 O’Donoghue v. Veterinary Council [1975] IR 398, Corrigan v. Irish Land Commission [1977] IR 317, Dublin 

and County Broadcasting Ltd v. Independent Radio and Television Commission (12 May 1989) HC, O’Neill v. 

Irish Hereford Breeders Association Ltd [1992] 1 IR 431, Dublin Well Woman Centre Ltd v. Ireland [1995] 1 

ILRM 408, The State (Comer) v. Minister for Justice (19 December 1980) HC, O’Brien v. Bord na Móna [1983] 

IR 258 


