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A Chairde, 

I warmly welcome the General Scheme of the Birth Information and Tracing Bill. Ireland is currently 

one of only two countries in the European Union that does not permit adopted persons to access their 

birth information,1 and the continuation of this approach is at odds with our obligations under 

international human rights law.2 The enactment of legislation giving adopted persons the right to 

access their birth certificates and other crucial documentation to allow them to exercise their right to 

identity is long overdue. 

The Bill delivers on important requirements of vindicating the right to identity, including: 

• Unconditional access to birth certificates and other early life information; 

• A legal basis for information sharing for the purposes of tracing; 

• A contact preference register allowing parties to proactively indicate whether they are willing 

to be contacted following tracing; and 

• Provision for the rectification of the register of births where details of a birth were falsified, 

as well as for a Register of Acknowledged Identity to address any issues arising from a person 

continuing to use an identity which they have used all of their life following an illegal 

registration of which they were unaware. 

The core of the Bill is generally strong and the Minister and Department of Children are to be 

commended for the policy goals informing the legislation. 

At the same time, there are some issues on the edges of the Bill that might benefit from further 

consideration. The main issue I would like to highlight is the proposal in Part 6 of the Bill that records 

would, for the most part, remain where they are currently kept. While some provision is made in 

Heads 24 and 25 for the transfer of records to the Adoption Authority of Ireland (AAI), it will 

nonetheless remain the case that adoption records will be dispersed and fragmented between 

agencies and geographic locations. A key concern of adopted persons seeking to trace their identity 

is the length of time that this process takes and the elimination of avoidable delays. Notwithstanding 

the fact that the legislation will smooth over data protection law concerns regarding the sharing of 

information, the physical fragmentation of records is likely to contribute to ongoing delays in this 

area. I would submit that it would be preferable if all records were held by a single agency and ideally 

 
1 See European Union Agency for Fundamental Rights, “Accessing adoption files and information on the 
biological family” (2017), available at https://fra.europa.eu/en/publication/2017/mapping-minimum-age-
requirements/accessing-adoption-files. 
2 Article 8(1) of the Convention on the Rights of the Child (CRC) provides: “States Parties undertake to respect 
the right of the child to preserve his or her identity, including nationality, name and family relations as 
recognized by law without unlawful interference.” The right has been recognised as being a part of the child’s 
right to private life under Article 8 of the European Convention on Human Rights (ECHR); see, eg, Jäggi v 
Switzerland (58757/00, 13 July 2006) at [37] to [38]. In Godelli v Italy (33783/09, 25 September 2012), a 
violation of Article 8 was found due to the inability of adopted persons in Italy to access their birth 
information. 

https://fra.europa.eu/en/publication/2017/mapping-minimum-age-requirements/accessing-adoption-files
https://fra.europa.eu/en/publication/2017/mapping-minimum-age-requirements/accessing-adoption-files
http://hudoc.echr.coe.int/eng?i=001-76412
http://hudoc.echr.coe.int/eng?i=001-113460


digitised to allow for maximum searchability. If the transfer of some staff with special knowledge of 

particular archives is necessary to make this work, then it should be facilitated. 

Some additional issues I would like to highlight include: 

• False dates of birth: The definition of “incorrect birth registration” in Head 2 (and the related 

definition of “affected person” in Head 29) only covers the falsification of the identity of 

parents. It does not cover the falsification of the date of birth of children, which has been 

documented as a historic practice in some agencies as a means of hindering efforts at tracing. 

The narrow definition has the effect that falsification of date of birth is not covered by Head 

31 allowing for the amendment of register of births. This should be rectified. 

• Information meetings: The provision made in Head 3 for an information meeting with a social 

worker only applies when a no contact preference has been registered. Adopted persons who 

are about to contact a birth parent would also benefit from the information and support 

provided at such a meeting, and as such, I submit that this should apply in all cases. 

• Counselling supports: Similarly, the provision in Head 4 for a right of birth parents to access 

counselling services only applies where the birth parent has registered a no contact 

preference. I would submit that all birth parents would benefit from this provision, as initiating 

contact may prove just as challenging as declining it.  

• Minimum age for right of access: Heads 5 and 6 provide that the right to apply to access 

information only arises from the age of 16. International human rights law is clear in providing 

that the right to identity is a right of the child, and is held while a child; it is not the case that 

the right only crystallises upon turning 18 (albeit that parents have a key role in guiding the 

exercise of this right in a manner consistent with the evolving capacities of the child).3 In line 

with recommendations I have made elsewhere in respect of the right to identity of children 

born pursuant to donor-assisted human reproduction or surrogacy, I submit that birth and 

early life information should be available to an adopted child’s parents on behalf of the child 

at any point after birth, and directly to the child from the age of 12. 

• Compliance with requests for information: Finally, I note that Head 13 (which requires a 

person from whom the AAI or Tusla requests information to comply with that request) lacks 

any enforcement mechanism. Failure to comply with a request under Head 13 is not included 

among the offences listed in Head 37. If Head 13 is to be effective, this should be rectified. 

I am grateful for your time and attention, and I look forward to further discussion at the pre-legislative 

scrutiny hearing. 

 
3 By definition, all rights recognised by the CRC apply to children. In respect of the ECHR, the ECtHR held in 
Odièvre v France (42326/98, 13 February 2003) at [29] that “[b]irth, and in particular the circumstances in 
which a child is born, forms part of a child's, and subsequently the adult's, private life guaranteed by Article 8 
of the Convention.” A 16 year-old applicant successfully asserted the right to identity in Mikulić v Croatia 
(53176/99, 7 February 2002). Article 5 of the CRC requires States Parties to respect the responsibilities, rights 
and duties of parents or legal guardians to provide, in a manner consistent with the evolving capacities of the 
child, appropriate direction and guidance in the exercise by the child of their rights. 

http://hudoc.echr.coe.int/eng?i=001-60935
http://hudoc.echr.coe.int/eng?i=001-60035

