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FOREWORD 

The Minister for Children, Equality, Disability, Integration 
and Youth referred the General Scheme of the Child Care 
(Amendment) [Guardian ad litem] Bill 2021 to the Joint 
Committee on the 22nd of November 2021. The Committee, 
at its meeting on the 23rd of November, agreed to issue a 
public call for submissions on the General Scheme of the 
Bill. 
 
The Child Care (Amendment) (Guardian ad litem) Bill 2021 

aims to resolve issues and inconsistencies in the Guardian ad litem (GAL) system, so 
that children and their wishes are better represented in child care proceedings.  
 
The Committee are supportive of the changes that have been made to date to address 
potential issues within the General Scheme and welcome the work on the Bill thus far 
by the Minister and his Officials. However, the Committee have agreed some 
recommendations to further enhance the Bill. 
 
The Committee wish to extend a sincere thank you to all who contributed to the pre-
legislative scrutiny process. I trust that the recommendations contained in this report 
will help to inform the legislative process and make a valuable contribution to the 
forthcoming legislation. 
 
 

 
__________________________ 

Kathleen Funchion T.D. 

Cathaoirleach 
15 February 2022 
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INTRODUCTION 

The Child Care (Amendment) [Guardian ad litem] Bill 2021 aims to resolve issues and 
inconsistencies in the Guardian ad litem (GAL) system, so that children and their 
wishes are better represented in child care proceedings. In 2017, when work 
commenced on this Bill, the Joint Committee on Children and Youth Affairs published 
a pre-legislative scrutiny report on the then Heads of Bill. The Joint Committee on 
Children, Equality, Disability, Integration and Youth endorses the recommendations 
made in that report.  
 
The Committee are supportive of the changes that have been made to date to address 
potential issues within the General Scheme and welcome the work on the Bill thus far 
by the Minister and his Officials.  
 
The Committee acknowledges and welcomes that the main issues raised by the 
previous Committee on Children and Youth Affairs and key stakeholders in 2017 have 
been addressed in the current Bill.   
 
The Committee welcomes that the new national GAL service will be situated within an 
Executive Office of the Department and longer-term arrangements for the Office are 
being dealt with in the context of the proposed transition to a Family Courts system. 
 
There are, however, some outstanding potential issues which were highlighted during 
the 2017 pre-legislative scrutiny process, and the 2021 public call for submissions, 
which stakeholders emphasise may not yet have been fully addressed. This pre-
legislative scrutiny reports focuses on two of these main issues.  
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KEY ISSUES  

Following engagement with stakeholders and its consideration of the previous pre-
legislative scrutiny process undertaken in 2017, the Committee have identified two key 
areas of concern in the proposed Bill and have made a number of recommendations. 

1. Appointment of GALs 
One submission highlights how in this jurisdiction, the GAL is the primary agent by 
means of which the child can participate in and be included in the proceedings in 
accordance with the Constitution and the United Nation's Convention on the Rights of 
the Child (UNCRC). However, under this Bill, children whose cases are before the 
District Court regarding applications to place them in care, are not automatically 
entitled to a Guardian. This places these children at a serious disadvantage and may 
not be constitutional. 

The amendment to the 2021 Bill, whereby District Court Judges must now provide a 
written explanation in cases where they decide the appointment of a GAL is not the 
best arrangement for hearing the views of the child, is welcome. This will help alleviate 
concerns stakeholders raised about inconsistency in the appointment of GALs. 
However, there are still concerns among stakeholders about children whose care 
proceedings are before District Courts not being automatically appointed a GAL. It is 
important that the voice of the child is heard. This right is protected by both the 
Constitution and the UNCRC. Great care must be taken to ensure the Bill delivers as 
much protection for children as possible in this regard. Head 8 of the Bill provides that:  

“under Part IV, IVB or VI the District Court shall by order direct that a 
guardian ad litem be appointed for a child, unless the court—  
 
(a) is satisfied that the best interests of the child can be determined 
without such appointment being made and,  
 
(b) in respect of a child who is capable of forming his or her own 
views in the proceedings, has determined the means by which to 
facilitate the expression by the child of those views.”   
 

Another suggestion in relation to the appointment of GALs contained in one 
submission received is that there should be provision in the Bill for the Judge to request 
the appointment of a specific or relevant GAL in certain circumstances, such as where 
particular expertise is required and the judge knows of a GAL with relevant experience, 
or where a GAL is already involved with siblings of a child1.  

 
 
 
 

 
1 Barnardos submission 
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The Committee recommends that:  

1. Great care must be taken to ensure the Bill delivers as much protection for children 
as possible.  

2. All children in child care cases should automatically be appointed a GAL, including 
court proceedings in the District Court. 

3. Including a provision in the Bill for the Judge to request the appointment of a specific 
or relevant GAL in certain circumstances, such as where particular expertise is 
required and the judge knows of a GAL with relevant experience, or where a GAL is 
already involved with siblings of a child. 

2. Remit and status of GALs 
Concerns were raised by stakeholders in 2017 and again in 2021 about the GALs 
rights in court, vis-à-vis other parties to proceedings. Some of these included:  

● the Child or GAL not being a party to proceedings 

● the GAL not having a right to cross-examine 

● the GAL not having a straightforward automatic right to legal advice 

● the ability of GALs to obtain relevant reports or assessments  

As the Department stated in their submission, “it remains the policy position that a 
GAL is not a party to proceedings and should have no automatic right to party-type 
rights”. In submissions received it was suggested that there is a strong case in favour 
of the Child being a party to the proceedings, to ensure that they have equality in the 
proceedings, as is the case in Northern Ireland and the UK. It was also proposed that, 
as a second-best option, if the Bill is not amended so that the Child is a party to the 
proceedings, then there is a valid argument that the GAL should be a party to the 
proceedings. 

Concerns were also raised that the limitation on the right of GALs to cross-examine 
may compromise their ability to advocate for the child. 

The provisions on the right to legal advice and representation were also flagged as 
potential areas for improvement. It was proposed that there should be an automatic 
provision of legal advice to GALs, and that this would be the case if they were parties 
to proceedings. It was put that, at present, the sections that enable the Minister to 
provide legal representation to GALs in certain circumstances, in cases where a list of 
criteria are met, may represent an obstacle to getting legal advice.   

On access to records, reports or assessments, stakeholders emphasised the 
importance of GALs having access to all relevant records. Stakeholders proposed that 
further clarity be provided in the Bill around access to all relevant Child and Family 
Agency records, reports or assessments not subject to legal privilege. It was 
acknowledged that if the Child and Family Agency chooses to refuse to comply with a 
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request from a GAL for information, it must provide written reasons for its refusal. 
None-the-less, it was suggested that this section could be strengthened to ensure 
GALs cannot be constrained in their ability to represent the Child.  

The Committee recommends that:  

4. The GAL, on behalf of the child, should have the same ability as the other 
stakeholders to enquire of and to challenge in the course of the proceedings and 
where necessary to make applications to the court. 

5. For any refusal by the Agency to comply with a request for information, the written 
reason must relate to the Data Protection Regulation and the Data Protection Act 2018 
or legal professional privilege. 

6. The GAL should be granted outright access to information from the Child and Family 
Agency in order to fully execute its duty in representing the best interests of the child. 
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APPENDIX 1 - ORDERS OF REFERENCE  

a. Functions of the Committee – derived from Standing Orders [DSO 95; SSO 71] 

1) The Dáil may appoint a Departmental Select Committee to consider and, unless otherwise provided 

for in these Standing Orders or by order, to report to the Dáil on any matter relating to— 

(a)  legislation, policy, governance, expenditure and administration of― 

(i) a Government Department, and 

(ii)  State bodies within the responsibility of such Department, and 

(b)  the performance of a non-State body in relation to an agreement for the provision of 

services that it has entered into with any such Government Department or State body. 

(2) A Select Committee appointed pursuant to this Standing Order shall also consider such other 

matters which― 

(a)  stand referred to the Committee by virtue of these Standing Orders or statute law, or 

(b)  shall be referred to the Committee by order of the Dáil. 

(3) The principal purpose of Committee consideration of matters of policy, governance, expenditure 

and administration under paragraph (1) shall be― 

(a)  for the accountability of the relevant Minister or Minister of State, and 

(b)  to assess the performance of the relevant Government Department or of a State body 

within the responsibility of the relevant Department, in delivering public services 

while achieving intended outcomes, including value for money. 

(4) A Select Committee appointed pursuant to this Standing Order shall not consider any matter 

relating to accounts audited by, or reports of, the Comptroller and Auditor General unless the 

Committee of Public Accounts― 

(a) consents to such consideration, or 

(b)  has reported on such accounts or reports. 

(5) A Select Committee appointed pursuant to this Standing Order may be joined with a Select 

Committee appointed by Seanad Éireann to be and act as a Joint Committee for the purposes of 

paragraph (1) and such other purposes as may be specified in these Standing Orders or by order of 

the Dáil: provided that the Joint Committee shall not consider― 

(a)  the Committee Stage of a Bill, 

(b)  Estimates for Public Services, or 

(c)  a proposal contained in a motion for the approval of an international agreement 

involving a charge upon public funds referred to the Committee by order of the Dáil. 

(6) Any report that the Joint Committee proposes to make shall, on adoption by the Joint Committee, 

be made to both Houses of the Oireachtas. 
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(7) The Chairman of the Select Committee appointed pursuant to this Standing Order shall also be 

Chairman of the Joint Committee. 

(8) Where a Select Committee proposes to consider― 

(a)  EU draft legislative acts standing referred to the Select Committee under Standing 

Order 133, including the compliance of such acts with the principle of subsidiarity, 

(b) other proposals for EU legislation and related policy issues, including programmes and 

guidelines prepared by the European Commission as a basis of possible legislative 

action, 

(c)  non-legislative documents published by any EU institution in relation to EU policy 

matters, or 

(d)  matters listed for consideration on the agenda for meetings of the relevant Council 

(of Ministers) of the European Union and the outcome of such meetings, 

the following may be notified accordingly and shall have the right to attend and take part in 

such consideration without having a right to move motions or amendments or the right to 

vote: 

(i) members of the European Parliament elected from constituencies in Ireland, 

(ii) members of the Irish delegation to the Parliamentary Assembly of the Council 

of Europe, and 

(iii)  at the invitation of the Committee, other members of the European 

Parliament. 

(9) A Select Committee appointed pursuant to this Standing Order may, in respect of any Ombudsman 

charged with oversight of public services within the policy remit of the relevant Department 

consider— 

(a)  such motions relating to the appointment of an Ombudsman as may be referred to 

the Committee, and 

(b)  such Ombudsman reports laid before either or both Houses of the Oireachtas as the 

Committee may select: Provided that the provisions of Standing Order 130 apply 

where the Select Committee has not considered the Ombudsman report, or a portion 

or portions thereof, within two months (excluding Christmas, Easter or summer recess 

periods) of the report being laid before either or both Houses of the Oireachtas. 

 

b. Scope and Context of Activities of Committees (as derived from Standing Orders) [DSO 94; SSO 

70] 

(1) The Joint Committee may only consider such matters, engage in such activities, exercise such 

powers and discharge such functions as are specifically authorised under its orders of reference and 

under Standing Orders; 

(2) such matters, activities, powers and functions shall be relevant to, and shall arise only in the 

context of, the preparation of a report to the Dáil/Seanad; 
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(3) it shall not consider any matter which is being considered, or of which notice has been given of a 

proposal to consider, by the Joint Committee on Public Petitions in the exercise of its functions under 

DSO 125(1) and SSO 108(1); and 

(4) it shall refrain from inquiring into in public session or publishing confidential information regarding 

any matter if so requested, for stated reasons given in writing, by— 

(a)  a member of the Government or a Minister of State, or 

(b)  the principal office-holder of a State body within the responsibility of a Government 

Department or 

(c)  the principal office-holder of a non-State body which is partly funded by the State, 

Provided that the Committee may appeal any such request made to the Ceann Comhairle, 

whose decision shall be final. 

(5) It shall be an instruction to all Select Committees to which Bills are referred that they shall ensure 

that not more than two Select Committees shall meet to consider a Bill on any given day, unless the 

Dáil, after due notice to the Business Committee by a Chairman of one of the Select Committees 

concerned, waives this instruction. 

 

c. Powers of Committees (as derived from Standing Orders) [DSO 96; SSO 72] 

Unless the Dáil/Seanad shall otherwise order, a Committee appointed pursuant to these Standing 

Orders shall have the following powers: 

(1) power to invite and receive oral and written evidence and to print and publish from time to time― 

(a)  minutes of such evidence as was heard in public, and 

(b)  such evidence in writing as the Committee thinks fit; 

 

(2) power to appoint sub-Committees and to refer to such sub-Committees any matter       

comprehended by its orders of reference and to delegate any of its powers to such sub-Committees, 

including power to report directly to the Dáil/Seanad; 

(3) power to draft recommendations for legislative change and for new legislation; 

(4) in relation to any statutory instrument, including those laid or laid in draft before either or both 

Houses of the Oireachtas, power to― 

(a) require any Government Department or other instrument-making authority concerned 

to― 

(i)  submit a memorandum to the Joint Committee explaining the statutory 

instrument, or 

(ii)  attend a meeting of the Joint Committee to explain any such statutory 

instrument: Provided that the authority concerned may decline to attend for 
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reasons given in writing to the Joint Committee, which may report thereon to 

the Dáil, and 

(b) recommend, where it considers that such action is warranted, that the instrument should 

be annulled or amended; 

(5) power to require that a member of the Government or Minister of State shall attend before the 

Joint Committee to discuss― 

(a) policy, or 

(b) proposed primary or secondary legislation (prior to such legislation being published), 

for which he or she is officially responsible: Provided that a member of the Government or Minister 

of State may decline to attend for stated reasons given in writing to the Joint Committee, which may 

report thereon to the Dáil: and provided further that a member of the Government or Minister of 

State may request to attend a meeting of the Joint Committee to enable him or her to discuss such 

policy or proposed legislation; 

(6) power to require that a member of the Government or Minister of State shall attend before the 

Joint Committee and provide, in private session if so requested by the attendee, oral briefings in 

advance of meetings of the relevant EC Council (of Ministers) of the European Union to enable the 

Joint Committee to make known its views: Provided that the Committee may also require such 

attendance following such meetings; 

(7) power to require that the Chairperson designate of a body or agency under the aegis of a 

Department shall, prior to his or her appointment, attend before the Select Committee to discuss his 

or her strategic priorities for the role; 

(8) power to require that a member of the Government or Minister of State who is officially 

responsible for the implementation of an Act shall attend before a Joint Committee in relation to the 

consideration of a report under DSO 197/SSO 168; 

(9) subject to any constraints otherwise prescribed by law, power to require that principal office-

holders of a― 

(a) State body within the responsibility of a Government Department or 

(b) non-State body which is partly funded by the State, 

shall attend meetings of the Joint Committee, as appropriate, to discuss issues for which they are 

officially responsible: Provided that such an office-holder may decline to attend for stated reasons 

given in writing to the Joint Committee, which may report thereon to the Dáil/Seanad; and 

(10) power to― 

(a) engage the services of persons with specialist or technical knowledge, to assist it or any of 

its sub-Committees in considering particular matters; and 

(b) undertake travel; 

Provided that the powers under this paragraph are subject to such recommendations as may be made 

by the Working Group of Committee Chairmen under DSO 120(4)(a)/SSO 107(4)(a). 
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APPENDIX 2 – SUBMISSIONS  

Barnardos 
 

 

 

 

Submission to the Joint Oireachtas Committee on Children, 

Equality, Integration and Youth Affairs 

Introduction 

The Child Care Act 1991 provides the legal framework for the state to intervene in the lives 

of children not receiving adequate care and protection. The Act obliges the Child and Family 

Agency “to promote the welfare of children in its area who are not receiving adequate care 

and protection” and where necessary to take such children into its care either with the 

consent of the child’s parents or by applying to the District Court for a care order. 

The importance of the proceedings sought to be regulated by the proposed Heads of Bill in 

the lives of children cannot be underestimated.  Judicial orders within these proceedings 

concern the fundamentals of the child’s life: who they will live with and where they will live?  

If not with parents, will the child live in a residential care home or in a family (foster family)? 

Where will the child be educated, and will the child be educated?  When will the child have 

access with their parents, and will they have access (if in care)? Will that access by 

supervised by the State, or not?  When will a child have access with siblings, if at all?  What 

professional services will a child receive, and when? Where a risk has been identified, what 

protections will the State put in place, who is accountable?  Should a child’s liberty be 

deprived for the child’s own welfare?   

The outcome of the proceedings can profoundly affect the life course of the child: health, 

mental health, education, social relationships etc. The court’s powers under the 1991 Act 

are amongst the most grave and far-reaching powers available to a district court judge. 

The 1991 Act provides that the court may appoint a guardian ad litem (GAL) if “it is in the 

interest of the child and in the interests of justice”.  The act does not elaborate on the role 

of the GAL but in practice, based on role in other jurisdictions, the function has become 

generally established as: 
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reasons given in writing to the Joint Committee, which may report thereon to 

the Dáil, and 

(b) recommend, where it considers that such action is warranted, that the instrument should 

be annulled or amended; 

(5) power to require that a member of the Government or Minister of State shall attend before the 

Joint Committee to discuss― 

(a) policy, or 

(b) proposed primary or secondary legislation (prior to such legislation being published), 

for which he or she is officially responsible: Provided that a member of the Government or Minister 

of State may decline to attend for stated reasons given in writing to the Joint Committee, which may 

report thereon to the Dáil: and provided further that a member of the Government or Minister of 
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(6) power to require that a member of the Government or Minister of State shall attend before the 
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(8) power to require that a member of the Government or Minister of State who is officially 
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consideration of a report under DSO 197/SSO 168; 

(9) subject to any constraints otherwise prescribed by law, power to require that principal office-

holders of a― 

(a) State body within the responsibility of a Government Department or 

(b) non-State body which is partly funded by the State, 

shall attend meetings of the Joint Committee, as appropriate, to discuss issues for which they are 

officially responsible: Provided that such an office-holder may decline to attend for stated reasons 

given in writing to the Joint Committee, which may report thereon to the Dáil/Seanad; and 

(10) power to― 

(a) engage the services of persons with specialist or technical knowledge, to assist it or any of 

its sub-Committees in considering particular matters; and 

(b) undertake travel; 

Provided that the powers under this paragraph are subject to such recommendations as may be made 

by the Working Group of Committee Chairmen under DSO 120(4)(a)/SSO 107(4)(a). 
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• Safeguard the child’s interests within the proceedings 

• Independently establish the views of the child and represent these views in the 

proceedings. 

• Assess the child’s best interests and make recommendations to the court in this 

regard.  

 

Barnardos Guardian ad Litem Service 

Barnardos provides critical services to thousands of children and families experiencing 

disadvantage throughout Ireland, and is a major of a Guardian ad Litem Service in the 

country. Barnardos has offered a Guardian ad Litem service to children and the courts since 

1997. We welcome and have long campaigned for reform of Guardian ad Litem 

arrangements.  

 

In 2020 the Barnardos Guardian ad Litem service supported worked with 851 children in 

court proceedings throughout Ireland with 32 practitioners, working to well-developed 

standards, policies and procedures. The majority of the work is with children who are going 

through Care and related proceedings, where the District Court is deciding whether a child 

should be placed in the care of the State, or where the Court is examining areas of the care 

arrangements for the child or their ongoing relationships with their parents and family 

members.  

 

We believe that children benefit from active participation at an age appropriate level in 

proceedings that affect them, and that children benefit from an independent assessment of 

their interests. We believe passionately in achieving best outcomes for children. Children 

whose future comes before the courts for decisions are already significantly disadvantaged. 

The threshold to make a Care Order under Section 18 of the Child Care Act 1991 is that the 

child has been or is being assaulted, ill-treated, neglected or sexually abused, that their 

development and welfare has been or is being avoidably impaired or neglected, or that the 

child’s health, development or welfare is likely to be avoidably impaired or neglected.  

 

Thus, the children with whom the Guardian ad Litem works are likely to have complex needs 

which require thorough assessment. The Guardian ad Litem must be able to comment on 

the care planning and how the needs of the child will be met. The separation of a child from 

his parent should be considered as one of the most far-reaching interventions by a statutory 

agency. It is essential that the court has a thorough independent assessment which is 

informed by the views of the child and which is clear about their interests, and how the child 

is going to maintain a relationship with their loved ones in the future. If a child is going to 

return home or be placed with family, there must be a comprehensive assessment of the 

child’s wishes and needs and an assurance that good supports are in place.  
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On a daily basis Guardians ad Litem are working with children who, within their own 

families, have suffered serious and life threatening injuries, children who have been 

emotionally, physically and sexually abused, and children who have been abandoned or 

neglected. We also work with children who have suffered harm – not because a parent has 

intentionally abused them – but because their own needs and problems have been 

insurmountable, despite the best efforts to offer them support. We work with children who 

have strong ties and loyalties to their families and who need help in maintaining 

relationships with them.  

 

The Guardian ad Litem works with the children alongside family, social workers, carers and 

therapists. They have a unique and distinct role, different from any of the above. It is a role 

that is limited to the court proceedings and is not designed to monitor, manage or control 

any of the other agents.  

 

Heads of Bill 

 

We believe that the Heads of Bill provides the opportunity to bring clarity to the role, to 

place a better framework around operation of the Guardian ad Litem service and will lead to 

greater confidence in the work. It has the potential to improve the standing of the Voice of 

the Child in Public Law Proceedings in line with the Constitution and Article 12 of the UN 

Convention on the Rights of the Child and to make significant savings through better 

management of resources. Legislative reforms should aim to create a system that: 

• Is transparent and creates a formal entry to the work; 

• Provides quality standards, training and support; 

• Enables proper governance, accountability and value for money; 

• Encourages the development of shared knowledge, learning and support; 

• Is clear and has a fair referral and workload; 

• Has an ability to contribute constructively to the understanding of the needs and 

interests of vulnerable children in order to improve outcomes for them. 

In general, we welcome the contents of the Head of Bill, in particular numerous positive and 

progressive amendments made to Child Care (Amendment) Bill, 2019. However, we also 

retain some concerns and believe that there are opportunities to improve and strengthen 

the legislation, and that the opportunity must be grasped now given the far-reaching 

powers granted under childcare proceedings and their far-reaching impact and 

consequences on the lives of children.   

Head 9. Appointment  
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Under the Child Care (Amendment) Bill, 2019 we had concerns about the presumption of 

appointment of GALs. We welcome the proposed amendment that within District Courts 

judges will have to provide a written record whereby they determine a GAL is not necessary 

in a care proceeding. Hopefully it will go some way to addressing the significant disparity in 

the use of GALs within District Courts across different regions. It is important that there is 

greater degree of consistency in the appointment of GALs across the state. 

Allowance should be made within the legislation to enable the judiciary to request the 

appointment of a named GALs in specific circumstances, for instance, where a particular 

expertise is required and the judge knows of a GAL with relevant experience, or where a 

GAL is already involved with siblings of a child.  

Head 10. Legal Advice and Representation  

The Guardian is representative of the child in the proceedings and owes their primary duties 

to the child.  The Guardian stands in the place of the child and vindicates the constitutional 

justice rights of the child to be heard, provide evidence and test evidence given by others. In 

summary, the Guardian stands in the shoes of the child as his or her representative and 

advocate in proceedings.   

We believe that there is an imbalance when parents and Tusla are parties to proceedings 

and represented by lawyers, while the child is not a party, despite the proceedings being 

focused on the child’s safety, welfare and development. It is unfortunate that although 

positive steps have been taken under the Heads of Bill, the opportunity has not been taken 

to place the status of the child in these proceedings on a par with parents and Tusla.  

The status of the Guardian ad Litem within the proceedings is inextricably linked to the 

status of the child. We propose that the child should have equal standing to all other 

parties. In all appropiate cases it would be the responsibility of the Guardian ad Litem to 

establish the best interests of the child and to represent these interests, with the assistance 

of the child’s legal representative, where appointed, in the course of the proceedings.  

 

If it is not agreed that the child should be joined as a party in all cases then we recommend 

that the Guardian ad Litem should be joined as a party where the child is not save for 

exceptional circumstances. This would ensure that the Guardian ad Litem would have the 

necessary agency to purposively engage in the proceedings.  

 

We strongly recommend that whatever model is adopted in respect of the status of the 

child and the status of the Guardian ad Litem in the proceedings, the principle of the right to 

legal representation where it is necessary for the Guardian ad Litem in order to place the 

child on an equal footing should be clearly outlined in legislation. It is positive under the 

Heads of Bill that the Minister can provide legal representation to GALs in certain 

Tuarascáil maidir leis an nGrinnscrúdú Réamhreachtach ar Scéim Ghinearálta an Bhille um Chúram Leanaí (Leasú) 
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circumstances, the criteria for which is set out. However, this would not be necessary if the 

appropriate status was conferred on children within these proceedings.   

 

Barnardos believes it is in the interest of the children and young people they are serving if 

GALs can fully participate in proceedings. Guardians attempt to work collaboratively with all 

parties involved in the case to achieve the best outcomes for children. Where 

disagreements arise or they believe there is a need to challenge decisions on behalf of 

children they should be free to address this.  

The GAL, on behalf of the child, should have the same ability as the other stakeholders to 

enquire of and to challenge in the course of the proceedings and where necessary to make 

applications to the court. In this jurisdiction, the GAL is the primary agent by means of which 

the child can participate in and be included in the proceedings in accordance with the 

Constitution and the UNCRC.  It is imperative that the Heads of Bill recognise that the role of 

the Guardian exists to vindicate those constitutional justice rights of the child, and not just 

as a resource for the Court.  

Head 11. Function of the GAL 

The functions of a Guardian ad litem must always be to represent the views and best 

interests of the child and facilitate their involvement in proceedings. Any Bill needs to 

facilitate the GAL to have sufficient scope and access to ensure he/she can fulfil their role in 

its entirety. We recommend that Guardians ad Litem should always:  

• Represent the best interests of children, as independently assessed by the Guardian 

ad Litem, in the specified proceedings.  

• Involve the child, taking into account their age, understanding and interests, in the 

proceedings that affect them. 

• Ascertain, as far as is practicable given the age and understanding of the child, the 

child’s views, wishes and feelings. 

• Represent, in the court proceedings, the views, wishes, and feelings of the child. 

We welcome some of the proposed amendments made in the Heads of Bill to the Child Care 

(Amendment) Bill, 2019 in relation to function of a GAL. In particular, we welcome the 

acknowledgement of the need for GALs to make recommendations in the best interests of 

the children in cases in which children are not willing or not able to express their views 

directly. This is of significant importance, given the fact that many children going into care 

are of a very young age, non-verbal or struggle to communicate.  

Additionally, we welcome the addition to set out the best interests of the child and listing 

the factors necessary to take into consideration in trying to determine that.  

Head 14. Cessation of effect  
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Where the GAL is retained, it is usually as a result of outstanding issues in respect of the 

child’s care plan or the need for specialist services. It is important that in the circumstances 

that the continuing involvement of the GAL is clearly focused on and relevant to the 

proceedings. A practice has arisen in a number of courts whereby the GAL is discharged 

following the determination of the primary proceedings or following subsequent court 

review, and the GAL is then re-appointed 6 weeks prior to the next hearing to carry out the 

functions outlined. We are pleased to see that this has been formally adopted under Head 

14 of the Bill. 

Head 13. Access to information 

The Guardian ad Litem should have access to all of the CFA case records regarding the child 

to whom the Guardian ad Litem has been appointed except where the particular record is 

subject to legal privilege. The relevant records will include the records of the work 

undertaken with the family as relevant to the child’s situation, the Fostering Department 

pertaining to the child’s placement, previous or proposed placement, and the records 

pertaining to the child held by private providers working on behalf of the CFA such as 

residential care and foster care providers.  

Under Head 13 where a GAL requests information from the Child and Family Agency, the 

Agency is obliged to provide it unless it would breach data protection or legal professional 

privilege. However, if the Agency chooses to refuse to comply with a request from a GAL for 

information all they must do is provide written reasons for its refusal. We believe that this 

should be strengthened further to avoid GALs being constrained in the execution of the 

duties and best interests of the child.  

 

 

 

 

 

 

 

 

 

Tuarascáil maidir leis an nGrinnscrúdú Réamhreachtach ar Scéim Ghinearálta an Bhille um Chúram Leanaí (Leasú) 
[Caomhnóir ad litem], 2021

Page 20 of 31



 

Page 21 of 31 
 

Mulligan Solicitors 
Submission to the Joint Committee on Children, Equality, Disability, Integration and 
Youth 
In regard to the  General Scheme of the Child Care (Amendment) Bill 2021. 
 

Overview Submission Document 
 
We have concerns in relation to the overall impact of the Bill in relation to the right of the Child to 

Fair Procedures, the different treatment of children who are placed in Special Care as opposed to 

those children who are taken into care under the Child Care Act 1991.     We can summarise our 

concerns as follows: 

Entitlement to a Guardian ad Litem (GAL) 

 
• Children whose cases are before the High Court, as they are going to be placed in 

Special Care –will always be appointed a Guardian ad Litem (GAL).  This is the 
correct approach. 
 

• However, in the event that the Bill is enacted in its current form, children whose cases 
are before the District Court regarding applications to place them in care (whether 
with relatives or in  non-relative foster care or in residential units) are not 
automatically entitled to a Guardian. This places these children at a serious 
disadvantage and may not be constitutional. 
 

• I suggest that all children in child care cases should automatically be appointed a 
GAL to ensure their wishes and feelings are heard in these important proceedings, 
(the last figures from the Child Care Law Reporting Project indicate that GALS are 
presently appointed in 53% of cases.    

 

• There is an argument to be made that the Child should be a party to the proceedings to 
ensure that they have equality in the proceedings – this is in line with practice in 
Northern Ireland and the UK 
 

Entitlement to legal representation 

 
• As the Bill is drafted, Children may or may not be appointed a Guardian ad Litem. 

Subsequent to this, the Child’s Guardian ad Litem, may or may not be allowed to 
have legal representation.  The Child is therefore at a serious disadvantage in relation 
to the proceedings, as both the Child and Family Agency and   the Respondent 
parents, will have legal representation if they wish to, whereas the Child has a number 
of hurdles to overcome in relation to having a Guardian ad Litem or legal 
representation. 
 

• In cases where the parents choose not to engage in the Court process or are not 
capable of doing so, as is often the case, there may be no one to hold the Child and 
Family Agency to account in relation to ensuring that the Childs wishes are being 
taken into account. 
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Guardian’s Role 

• The Bill is ambiguous in relation to whether the Guardian ad Litem will be entitled to 
all information regarding the case. This may compromise their ability to advocate for 
the child. 
 

• The bill should be strengthened to allow the GAL to be retained in the case when an 
order is discharged.  The Bill is ambiguous around this issue. 
 

• The Bill attempts to limit the Guardian’s ability to call witnesses and to cross-
examine witnesses. This compromises their ability to advocate for the child. 
 

• In the event that the Child is not a party to the proceedings, there is a legitimate 
argument that the Guardian ad Litem should be a party to the proceedings. 
 

• Due to the high turnover of Social workers within the CFA, The Guardian is 
frequently the only professional who is consistently involved in the case. 

 
  

We propose that the following amendments to the Bill be considered:  
 
In proceedings under Part IV, IVB or VI the District Court shall by order direct that a 

Guardian  
ad Litem be appointed for a child.  
 
Following the appointment of a Guardian ad Litem, the Minister shall provide or arrange for  
the provision, to the Guardian ad Litem appointed for the child, of legal advice and legal  
representation. 
 
 
The Court which made an order appointing a Guardian ad Litem   shall determine when it 
ceases  
to have effect. 
 
 A Guardian ad Litem will not be limited to preparing only one report  
 
 A copy of any report furnished to the Court shall be made available to the Guardian ad Litem  
and the Gurdian ad Litem to be entitled to review the Social Work file in full – as is generally 

the  
case in practice. 
 
The Child and Family Agency shall provide a guardian ad litem with the reasons for any 

refusal  
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by the Agency to comply with a request for information, which reasons must relate to the 
Data  

Protection Regulation  and the Data Protection Act 2018 or legal professional privilege. 
 
Consider inserting clause to allow HIQA to oversee the functioning of the Guardian ad  
Litem service 
 

16th December 2021 
 

__________________ 
Mulligan Solicitors 
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Department of Children, Equality, Disability, Integration and 
Youth 

Submission to Joint Committee 

on 

Child Care (Amendment) Bill 2021  

Reform of Guardian ad Litem arrangements  

 

This submission is being made by the Child Care Legislation and Children’s Rights Policy Unit of the 

Department of Children, Equality, Disability, Integration and Youth, which has responsibility for the 

Child Care (Amendment) Bill 2021.  
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Background 

Guardians ad litem (GALs) are appointed by the courts in child care proceedings under Section 26 of 

the Child Care Act, 1991. The 1991 Act does not set out the criteria for such appointments, the 

qualifications required to act as a GAL nor the role, function and status of a GAL in proceedings. The 

purpose of this Bill is to reform these existing ad hoc arrangements.  

Pre-legislative scrutiny for the Child Care (Amendment) Bill 2019 took place in 2017 after an extensive 

consultation process, which began in October 2015. Detailed analysis and consideration of 
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stakeholder responses informed our proposals for reform. The Bill was published in August 2019 and 

lapsed with the dissolution of the Dáil in February 2020, having completed Committee Stage in the 

Dáil. Further progress was delayed by the impact of the Covid 19 pandemic.   

The General Scheme of the Child Care (Amendment) Bill 2021 was published in November this year 

and while it is largely based on the Child Care (Amendment) Bill 2019, it has been modified to address 

the concerns raised at Committee stage. 

 

Why is reform of the GAL system needed? 

The existing GAL system has significant shortcomings and is unregulated and unsustainable. It lacks a 

clear structure of accountability and does not guarantee that GALs are appointed where they are most 

needed. The service has evolved on an ad hoc basis, with uneven appointment of GALs across 

geographical locations and no oversight.  

In its 2015 Annual Report, the Comptroller and Auditor General (C&AG) noted a lack of transparency 

surrounding the selection, registration and vetting of GALs, as well as a lack of oversight. It noted that 

the costs of providing similar services in comparable common-law jurisdictions were significantly 

lower and recommended that responsibility for the management and supervision of the service should 

be assigned to a single entity, and preferably a body that is independent of the legal proceedings. 

 

What is in the proposed Bill? 

The central objective of the Child Care (Amendment) Bill 2021 is to ensure that the views of children 

who are the subject of child care proceedings are heard. The Bill amends Section 24 of the Child Care 

Act to ensure that the court shall regard the best interests of the child as the paramount consideration 

in all proceedings under the Child Care Act, and further includes a list of factors to be considered in 

determining the best interests of the child. This list includes the child’s own views.  

Where a child is capable of forming his or her own views the court must determine how to facilitate 

this and must give the child’s wishes due weight. A GAL must be appointed in all special care 

proceedings and in proceedings under the Mental Health Act. For all other care proceedings there is 

a presumption in favour of appointment. The court can decide against appointing a GAL only if they 

have identified a different way to allow this child’s views to be heard, are satisfied that the best 
interests of the child can be determined without such appointment being made , and have given 

these reasons in writing.  

The Bill sets out the process whereby an individual GAL is assigned to a child care case and specifies 

the role and status of a GAL. 

It enables the Minister to establish a new national GAL service within an Executive Office of the 

Department. It allows the Minister to make regulations on the qualifications and experience 

required to act as a GAL.  

 
What were the recommendations arising from the 2017 pre-legislative scrutiny process? 
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The Bill addresses the recommendations from the 2017 pre-legislative scrutiny process.  The strongest 

of these were that:  

• the new service should operate under a statutory independent body, and  

• Tusla should have no involvement in the provision of the GAL service. 

The then Minister sought, and received, approval from Government on 1 December 2017 to establish 

a new national GAL service within an Executive Office of the Department. This is planned on an interim 

basis with a view to longer-term arrangements for the Office being dealt with in the context of the 

proposed transition to a Family Courts system. This approach addresses the Joint Committee’s two 

strongest recommendations and will deliver an effective, quality assured, and standardised front-line 

service for children in child care proceedings.  

The Committee made a number of other recommendations, which can be summarised as follows: 

a) Clarification to be given as to what the current role of the GAL allows for with respect to cross 

examination and if there is a dilution of these powers under the proposed legislation that this 

be reviewed before the legislation is progressed. The Committee further recommended that 

the ‘Status of a GAL’ be re-examined so that a GAL can adequately make the views of the child 

known in judicial proceedings.  

 

b) Qualifications for GALs to be broadened. The Committee further recommended that 

Continuous Professional Development (CPD) training be undertaken by those appointed to 

the role of the GAL, this should be provided for in the Service Level Agreement (SLA) with 

the provider. 

 

c) The Committee recommended that the legislation be strengthened to ensure that the rights 

of all children are enshrined under this Act. The Committee expressed its strong belief that 

the rights of children with disabilities, children with mental health issues and the rights of 

children of all ages and of all abilities must be taken into account under this legislation.  

 

While the 2019 Bill addressed each of these issues, these and other areas of the Bill have been 

further refined as laid out below. 

What has changed since the 2019 Bill? 

The Department continued to engage with stakeholders following the PLS process and again 

following the publication of the 2019 Bill. When Minister O’Gorman was appointed in 2020 he opted 

not to restore the 2019 Bill, but rather to take the opportunity to revise the Bill in order to address 

some of the concerns raised by stakeholders. 

A number of modifications to the 2019 Bill are proposed in order to address these issues. These 

modifications concern the status, appointment, access to legal advice, functions and powers of GAL 

and cessation of appointment provisions as outlined below. It also includes a proposed amendment 

to Section 29 of the Child Care Act. Details of the changes included in the 2021 Bill are as follows:  

 

Party Status and functions and powers of the GAL 

Stakeholders had raised concerns regarding the status of a GAL under the 2019 Bill. While it remains 

the policy position that a GAL is not a party to proceedings, and should have no automatic right to 
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party-type rights, Head 11, subhead (9) is intended to clarify that this does not remove the court’s 

discretion to allow a GAL to exercise certain party-type rights where appropriate in the child’s best 

interests. As is the case in court proceedings now, the policy position is that the court should be 

entitled to regulate the manner in which evidence before it is adduced. 

The functions and powers of the GAL are outlined in Head 11. It clarifies that a GAL is required to 

make recommendations to the court regarding the best interests of the child and to convey their 

views. The court may direct GALs to carry out further duties, as the court considers necessary in the 

interests of the child and in the interests of justice.  

 

Order directing appointment of a GAL  

Head 8 (Order directing appointment of GAL) is based on section 35B of the Child Care (Amendment) 

Bill 2019. It provides that the High Court will appoint a GAL for all children in special care 

proceedings and creates a presumption in favour of appointment in proceedings before the District 

Court. The 2021 Scheme includes the following changes:  

Subhead (1) inserts a reference to child care proceedings under Parts IVA, IV, IVB or VI of the 

Principal Act on foot of stakeholder concerns that the 2019 provision could be interpreted as 

meaning that a GAL can only be appointed in child care proceedings. While a court may appoint 

someone to act as a GAL in other proceedings, this Bill is not intended to regulate such 

appointments.  

In response to stakeholder concerns regarding the wording in the 2019 Bill, it is proposed to 

introduce a more straightforward presumption in favour of appointment. Subhead (3) provides that 

the court shall appoint a guardian ad litem unless it is satisfied that the child’s best interests can be 

determined without such an appointment being made and alternative arrangements have been 

made to hear the views of those children who are capable of forming their own views and who wish 

to express them.  This provision ensures that GALs will be appointed to all children who are the 

subject of child care proceedings unless there are clear reasons for hearing the views of the child or 

young person and coming to a determination on their best interests in a different way, which is 

deemed more appropriate by the court in the circumstances. 

Subhead (4) provides that when the court makes a decision not to appoint a GAL, it shall set out the 

reasons for its decision in writing. In such situations, the court must have determined an alternative 

means of facilitating the child to express their views. 

 

Section 29 of the Child Care Act 

This did not form part of the 2019 Bill, but the proposal to amend this section had previously been 

flagged at Committee Stage of the 2019 Bill, and the text was drafted by the Office of the 

Parliamentary Counsel, to be brought forward as a Report Stage amendment. This amendment is 

intended to provide clarification on the documents that the Child Care Law Reporting Project 

[CCLRP] may access, as a recent court ruling has called into question which documents the CCLRP 

and similar projects are entitled to access under existing legislation. It is also intended to provide for 

officials to attend child care proceedings for certain defined purposes. 
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Qualifications needed to work as a GAL  

It is proposed that the qualifications and requirements for employment as a GAL be laid out in 

regulations. Providing that the Minister may make regulations in this regard, rather than setting out 

the requirements in primary legislation, will allows for greater flexibility should amendments be 

required.  It is intended to include psychiatrists, psychologists, social care workers and social workers 

who are registered with the relevant professional body.  

 

Ensuring that the rights of all children are enshrined under this Act 

It is the GAL’s role to ascertain and convey to the court the views, if any of the child and their 

recommendations as to a child’s best interests to the court. The GAL does this for the child 

regardless of age, ability or health. We have added a section in Head 11, specifically referencing 

those who are not capable of expressing their views by reason of age or disability. 

 

Legal representation for GALs 

It has always been the intent that the new GAL office would have its own legal services unit, and as 

such, a guardian ad litem will have access to legal advice and representation whenever needed. 

Head 10, Subhead (2) provides that a guardian ad litem may request legal advice, which the Minister 

will be required to provide, or arrange to be provided. 

 

Final note 

The General Scheme of the Bill has been referred to the Office of the Parliamentary Counsel for 

formal drafting. The Minister for Children, Equality, Disability, Integration and Youth Affairs is eager 

to progress this legislation as soon as possible so that more children who are the subject of child 

care proceedings will have access to a GAL.  

This reform is long awaited, and has been welcomed by stakeholders. The current Scheme is the 

result of extensive consultation. Recommendations have been given careful consideration and the 

current proposals have been amended significantly and strengthened since the first General Scheme 

and Heads of Bill was published. 

The Minister and Department officials are happy to make themselves available to brief the 

Committee, or answer any further queries as required.    
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Appendix - Summary of main provisions of the Bill 

 

Head 1 is a standard provision that provides for the short title, collective citation and 

commencement of the Bill. 

Head 2 provides for the definition of terms used in the Bill. 

Head 3 provides that section 26 of the Principal Act [i.e. the Child Care Act, 1991] will be repealed. 

Section 26 provides for the appointment of a GAL in childcare proceedings. The repeal of this section 

is necessary as it will be replaced by the provisions in this Bill. It also provides that subsections 13(b), 

(c), (d) and 14(b) of the Child Care (Amendment) Act 2011 will be repealed. These subsections have 

not been commenced and are being replaced by the provisions of this Bill. 

Head 4 amends the Principal Act by substituting a new section for the existing section 24. The 

purpose of this amendment is to reflect the intent of Article 42A of the Constitution. 

Head 5 provides that, where a child is capable of forming his or her own views in any proceedings 

before a court under the Principal Act, including proceedings before the High Court in relation to 

special care, the court must determine how to facilitate the child in expressing his or her views and 

give any views that the child wishes to express due weight, having regard to the child’s age and 

maturity. 

Head 6 Amendment of section 29 of Principal Act - The purpose of this amendment is twofold. It is 

intended to provide clarification on the documents that the Child Care Law Reporting Project 

[CCLRP] may access, as a recent court ruling has called into question the documents that the CCLRP 

and similar projects are entitled to access under existing legislation. It is also intended to provide 

that Departmental officials may attend child care proceedings for certain defined purposes, 

including the  supervision of GALs in order to ensure high professional standards and good practice 

are in operation.  

Head 7 is an interpretation section which sets out the definitions to be used in this Part. 

Head 8 provides that the High Court will appoint a GAL for all children in special care proceedings 

and creates a presumption in favour of appointment in proceedings before the District Court. 

Head 9 requires the Minister to appoint a person to act as a GAL when an order in relation to such 

an appointment is made by the High Court or the District Court and to notify the court of this 

appointment. 

Head 10 is based on section 35D of the Child Care (Amendment) Bill 2019. It provides that when an 

order is made appointing a GAL in special care proceedings, the Minister will arrange for the 

provision of legal advice and legal representation for the GAL. The changes from the 2019 Bill are at 

subheads (2) and (3) and are intended to clarify the position with regard to the provision of legal 

advice and legal representation to GAL appointed under section 35B(3) (i.e. in proceedings under 

Part IV, IVB or VI of the Principal Act) in the District Court. 

Subhead (2) provides that a GAL appointed under section 35B(3) may request legal advice which the 

Minister will be required to provide, or arrange to be provided. Subhead (3) provides that a GAL 

appointed under section 35B(3) can also request legal representation which the Minister may 

provide, or arrange to be provided, having regard to the list of specified factors in subhead (4). 
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Head 11 is based on section 35E of the Child Care (Amendment) Bill 2019, and sets out the core 

functions of a GAL which are to ascertain the views of the child, where the child is capable of 

forming his or her own views, and, having considered these views, to make recommendations to the 

court on what is in the best interests of the child. It further provides that, in performing his or her 

functions, the GAL will regard the best interests of the child as the paramount consideration. The 

changes from the 2019 Bill are at subheads (1)(c), (2)(d) and (9) and are detailed below: 

Subhead (1) inserts a new subparagraph (c) in response to stakeholder concerns. It is intended to 

clarify that a GAL is required to make recommendations to the court regarding what is in the best 

interests of those children who are not capable of expressing their views by reason of age or 

disability or who are unwilling to express their views. 

Subhead (2) inserts a new subparagraph (d) in response to stakeholder suggestions that the 

functions of a GAL should be set out in a non-exhaustive list. Following consideration of this issue 

and on foot of advice from the Attorney General’s Office it is proposed to insert an omnibus 

provision at (d), which will empower the court to direct the GAL to carry out such further duties, as 

the court considers necessary in the interests of the child and in the interests of justice. 

Subhead (9) has been amended following concerns expressed by stakeholders about the status of 

GAL in child care proceedings. While it remains the policy position that a GAL is not a party to 

proceedings, subhead (9) is intended to reflect the existing position whereby the court is entitled to 

regulate the manner in which evidence before it is adduced. 

Head 12 is based on section 35F of the Child Care (Amendment) Bill 2019, which provides that a GAL 

may apply to the court to request that a report be obtained from a person nominated by the court 

on any question affecting the welfare of the child where there is no existing report or where there is 

a report but the information contained within that report is out of date. 

New subsections at (9), (10) and (11) have been included following concerns expressed by 

stakeholders regarding the sharing of sensitive personal information contained in reports by lay 

litigants in child care proceedings. This issue was also the subject of a Committee Stage amendment 

to the 2019 Bill. 

As the Minister shares the concern of stakeholders and Deputies, the new subsections are intended 

to provide that information contained in a report prepared under subsection 2(a) shall not be 

disclosed to a third party unless in accordance with the law or in circumstances where the disclosure 

is authorised in writing by the court. Head 13, which was section, 35G of the Child Care 

(Amendment) Bill 2019, allows the GAL to make a request to the Child and Family Agency for 

information in relation to the welfare of the child, which is necessary for the performance of his or 

her functions. 

Head 14 specifies the circumstances in which an order appointing a GAL to special care proceedings 

in the High Court, or proceedings in the District Court ceases to have effect. 

Head 15 provides that the Minister will pay any reasonable costs or expenses incurred by a GAL 

while exercising their functions under this Bill on or after the relevant date. 

Head 16 allows the Minister to develop and maintain a regulatory framework for the purpose of 

ensuring that GAL are held to high professional standards when performing their functions under 

this Bill.  
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Head 17 provides that, subject to the Data Protection Regulation and the Data Protection Act 2018, 

a GAL must provide the Minister with information, which is required by the Minister for the 

performance of the Minister’s functions. 

Head 18 provides that the Minister may authorise those persons to perform the functions of a GAL 

that he or she considers appropriate and who meet the requirements of the regulations to be made 

under this section. 

Head 19 provides that a person who has been authorised to act as a GAL is required to notify the 

Minister in writing of any relevant matter which would affect their authorisation. 

Head 20 sets out the circumstances in which the Minister may revoke the authorisation of a GAL. 

Head 21 sets out the circumstances in which a GAL’s authorisation will cease. 

Head 22 provides that the Minister may enter into contracts for service with persons in the context 

of the Minister’s functions under sections 35C(1) or 35M(1). 

Head 23 sets out the transitional arrangements to be put in place to ensure that there is minimal 

disruption to existing GAL appointments in those proceedings which are ongoing. 

Head 24 makes provision for certain technical amendments to the Principal Act that are required in 

order to make reference to sections inserted by this Bill. 

Head 25 provides for the amendment of those Acts specified in Part 2 of the Schedule 
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