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Foreword

For years stakeholders in the agri-food sector have advocated
for a regulator in the food supply chain to ensure fairness, equity
and transparency from the primary producer to the consumer.
This sector plays a vital role in rural employment and contributes
significantly to both the national and rural economy. The

Committee welcomes the Agricultural and Food Supply Chain

Bill 2022 and the proposed establishment of the Office for Fairness and
Transparency in the Agri-Food Supply Chain.

The Bill reflects the European Union’s Unfair Trading Practices policy and the
commitment made in the Programme for Government. The aim of the Bill is to seek
to improve market transparency in the agricultural and food supply chain. The
Committee hopes that with the establishment of this proposed Office the sector will
see an improvement in the position of primary producers in the food supply chain
and that with improved transparency greater relations between each part of the

supply chain can be built upon.

As Cathaoirleach of the Committee, | would like to thank Members for their input and
their commitment in the pre-legislative scrutiny of this important Bill and in bringing
forward this Report. On behalf of the Committee, | would like to express my sincere
gratitude to every stakeholder that forwarded a submission to the Committee or
came before the Committee to give evidence. Engagement and discussions with
representative organisations and government bodies were critical to the Committee’s

scrutiny of this Bill and the development of this Report.

Tudhe Gl

Jackie Cahill T.D.
Cathaoirleach
October 2022
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Introduction

The agri-food sector is a significant part of Ireland’s economy through its exports and
employment. In 2021 there were 15.2 billion total agri-food sector exports, and it is
estimated that the sector accounted for over 6% of Ireland’s Modified Gross National
Income in 2020. This sector plays a crucial role to rural economies as well as the
national economy as it accounts for approximately 163,600 jobs or 7.1% of
employment in Ireland. The importance of food security has been especially
highlighted in recent years with climate change, Brexit and the ongoing war in
Ukraine. These turbulences and challenges have impacted the agri-food sector in
Ireland. It is now more important than ever that there is more transparency
throughout food supply chain in order to bring fairness to all of those working

throughout the agri-food sector.

Legislative Context

In April 2019 the European Union Directive 2019/633" on unfair trading practices in
the agricultural and food supply chain (the Unfair Trading Practices (UTP) Directive
or ‘the Directive’) was adopted by the European Parliament and Council. EU Member
States were required to transpose the Directive into national law by 1 May 2021 and
apply it six months later. In the ‘Programme for Government — Our Shared Future’

the Irish Government committed to:

Ensure fairness, equity, and transparency in the food chain by
establishing a new authority called the National Food Ombudsman
(NFQ) to enforce the Unfair Trading Practices Directive. This new
authority will enforce EU-wide rules on prohibited unfair trading
practices in the food supply chain and will have powers to enforce

this Directive, penalising those who breach regulations. The NFO

' Official Journal of the European Union, DIRECTIVE (EU) 2019/633 OF THE EUROPEAN
PARLIAMENT AND OF THE COUNCIL of 17 April 2019 on unfair trading practices in business-to-
business relationships in the agricultural and food supply chain, Directive, 17 April 2019. Link to
directive.
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will have a specific role in analysing and reporting on price and

market data in Ireland.?

In April 2021, the Minister for Agriculture, Food and the Marine signed Statutory
Instrument No. 198 of 20213 transposing the UTP Directive directly into Irish law.
The Minister created an interim UTP Enforcement Authority within the Department of
Agriculture, Food and the Marine, pending the adoption of primary legislation to
create a ‘National Food Ombudsman (NFO)’ as described in the Programme for

government.

Pre-legislative Scrutiny
On 5 May 2022 the Joint Committee on Agriculture, Food and the Marine (“the

Committee”) received a copy of the General Scheme of the Agricultural and Food
Chain Supply Bill 20224 and was instructed that it could begin the pre-legislative
scrutiny (PLS) process as per Dail Eireann Standing Order® 173(1).

173(1) Prior to its presentation or introduction to the Dail, the general
scheme or draft heads of a Bill shall be given by a member of the
Government or Minister of State to the Committee empowered under
Standing Order 95 to consider Bills published by the member of the

Government.

In May, as part of its PLS process the Committee agreed to seek submissions from a
wide range of stakeholders including farming organisations, representatives of the
chain and organisations at European level. The Committee received nine

submissions from stakeholders which can be found in Appendix 1 of this Report.

2 Government of Ireland, Programme for Government — Our Shared Future, Document, June 2020.
Link to document.

3 Irish Statute Book, European Union (Unfair Trading Practices in the agricultural and food supply
chain) Regulations 2021, S.l. N0.198/2021, 28 April 2021. Link to Statutory Instrument.

4 Department of Agriculture, Food and the Marine, General Scheme of the Agricultural and Food
Supply Chain Bill 2022, Webpage. Link to webpage.

5 Houses of the Oireachtas, Consolidated Dail Eireann Standing Orders, Document, 26 May 2022.
Link to document.
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In scrutinising the Bill's General Scheme, the Committee held three days of hearings

between June 2022 and July 2022. It engaged with the Minister of Agriculture, Food

and the Marine and various stakeholder groups of which the following table provides

further details.

Table 1 - Joint Committee Hearinis - Stakeholders / Witnesses

Department of Agriculture,
Food and the Marine (DAFM)

Mr. Charlie McConalogue T.D., Minister for
Agriculture, Food and the Marine
Accompanied by:

Ms. Angela Robinson, Principal Officer, Food
Industry Development Division

Mr. John Kinsella, Principal Officer, Head of
Legal Services

Mr. Noel Collins, Principal Officer, UTP

Enforcement Authority

6 July 2022

Consumer and Competition
Protection Commission
(CCPC)

Retail Ireland

Mr. Brian McHugh, Member of the Commission
Mr. Sean Murphy, Director of Consumer
Protection Division

Ms Siona Ryan, Director of Policy and

International Division

Mr. Arnold Dillon, Retail Ireland
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13 July 2022

Irish Creamery Milk Mr. Pat McCormack, President
Suppliers Association Mr. John Enright, General Secretary
(ICMSA)

Irish Farmers’ Association Mr. Tim Cullinan, President

(IFA) Mr. Damian McDonald, Director General

Mr. Robert Malone, Senior Retail Policy
Executive

Irish Natura & Hill Farmers’ Mr. Vincent Roddy, President
Association (INHFA) Mr. Michéal McDonnell, Vice-President

Ms. Sharon Cosgrove, National Secretary

Macra na Feirme Mr. John Keane, National President

Mr. Liam Hanrahan, Chair of the National
Agricultural Affairs Committee

The transcripts of the meetings of 29 June 20226 , 6 July 20227 and 13 July 20228

are available online on the Committee’s webpage.

The presentations and submissions made to the Committee for the meetings of 29
June 2022, 6 July 2022 and 13 July 2022 are available online on the Committee’s

6 Houses of the Oireachtas, Joint Committee on Agriculture, Food and the Marine, Debate, 29 June
2022. Link to debate.

" Houses of the Oireachtas, Joint Committee on Agriculture, Food and the Marine, Debate, 6 July
2022. Link to debate.

8 Houses of the Oireachtas, Joint Committee on Agriculture, Food and the Marine, Debate, 13 July
2022. Link to debate.
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webpage.® Submissions received by the Committee are also available in Appendix 1
of this Report.

% Houses of the Oireachtas, Joint Committee on Agriculture, Food and the Marine, Webpage. Link to
webpage.
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Agricultural and Food Supply Chain Bill 2022

The General Scheme of the Agricultural and Food Supply Chain Bill 2022 is

extensive, made up of five parts with 64 heads overall. The aim of the Agricultural
and Food Supply Chain Bill 2022 is:

[ ]

establish an Office for Fairness and Transparency in the Agri-Food supply
chain which will be a new State Body under the aegis of the Minister for
Agriculture, Food and the Marine,

provide for principles of fairness and transparency in the agricultural and food
supply chain,

strengthen the position of farmers, fishers and other suppliers in the
agricultural and food supply chain,

enforcement of unfair trading practice rules, and

analysis and reporting of price and market data concerning the agricultural

and food supply chain.

The Bill provides for the designation by the Minister for Agriculture, Food and the

Marine to the proposed Office of an enforcement function concerning prohibited

unfair trading practices in the agricultural and food supply chain:

An Enforcement Authority will be established under the remit of the Office and
shall enforce the Unfair Trading Practices Directive (EU) No. 2019/633 of the
European Parliament and of the Council of 17 April 2019 on unfair trading
practices in business-to-business relationships in the agricultural and food

supply chain.

The Bill also provides that the Office, including the Enforcement Authority, may

promote fair trading practices in the Agri-food chain. The Bill assigns powers to allow

the Minister of Agriculture, Food and the Marine to extend, amend and add to

existing Unfair Trading Practices. The Bill provides for the introduction of charges

and levies. This Bill deals with business-to-business relationships in the agricultural

and food supply chain rather than business-to-consumer relationships.
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As detailed in the General Scheme of the Bill the Office for Fairness and
Transparency in the Agri-Food Supply Chain will be established rather than a
‘National Food Ombudsman (NFO)’ as referenced in the Programme for
Government. The Committee notes that farmers organisations did express during
hearings their preference for a regulator. The aim of the Office for Fairness and
Transparency in the Agri-Food Supply Chain is to provide a service to support the
principles of fairness and transparency in the agricultural and food supply chain. The
Committee notes that farmers organisations in seeking a regulator, had sought an
organisation more akin to an enforcement authority. According to the General
Scheme the functions of the Office will include analysis and reporting of price and
market data concerning the agricultural and food chain in Ireland to help enhance
market fairness and transparency. The purpose of this Bill is to ensure the increased
availability of market information with a view to strengthening the position of farmers,
fishers and other suppliers in the agricultural and food supply chain against larger

buyers with greater bargaining power.
The Bill also provides powers for the Office to:

draft, approve and issue codes of practice and guidelines,
raise awareness, to promote, cooperate and make recommendations on legal
or other matters relating to its functions and matters concerning fairness and

transparency in the agricultural and food supply chain.

The Committee is concerned that the proposed Bill, as it is currently constituted, may
not deliver an organisation with sufficient stakeholder buy in, and one which will be fit

for the purpose of securing full fairness and transparency in the food market.
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Recommendations

The Committee welcomes the potential that this Bill and proposed Office could have
in improving transparency and fairness in the agri-food sector and supply chain. After
scrutinising the General Scheme of the Agricultural and Food Supply Chain Bill 2022

the Committee has made the following recommendations: -

In Part 1, the Committee notes that reference is made to business-to-business
relationships, and believes that in order to fulfil its remit the Office would
require knowledge of the full breadth of the supply chain. As such the scope
should be broadened to include business-to-consumer relationships. It would
be the Committee’s preference that this would be achieved in the fullest
manner through the transfer of competency from the Consumer Protection

and Competition Commission of all functions relating to the sale of foodstuffs.

The Committee notes that in Head 7 the title of the Office is stated as ‘the
Office for Fairness and Transparency in Agri-Food Supply Chain’. The
Committee further notes both that this title was not referenced in either the
Programme for Government or during the consultation process and that
stakeholders have expressed preference for a regulator. As such, the
Committee believes that the title of the office as constituted should be titled

the National Food Regulator.

The Committee welcomes the role and functions of the proposed Office listed
under Head 8 and Head 9 of the General Scheme which includes
investigation powers into suspected breaches of unfair trading practices and
report regular analysis on price and market information with regards to the
agricultural and food supply chain. However, the Committee notes that 9(1)(c)
refers to the collection of publicly available price and market data in the
agricultural and food supply chain. The Committee recommends that the
proposed Office should also have the power to require market data that isn’t
publicly published. The Committee understands that market sensitive data
does not need to be made publicly available however it must be available to

the proposed Office if requested to ensure fairness in the food supply chain.
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The collection and analysis of such commercially sensitive information (or
information that isn’t publicly published) should be reinforced with a
commitment that ‘such information would be protected from public
dissemination’. This could help to foster confidence from the purchaser’s and
producer’s side in the Office’s work and make them more amenable to co-

operating.

The Committee recommends that under ‘General functions and role of the
Office’ (Head 8) and ‘Particular functions of Office’ (Head 9) of the Bill, that
the following is included:

‘conduct random inspections on suppliers and buyers to ensure

continued compliance with the rules on unfair trading practices’.

The Committee also believes that under Head 9 there is reason to oblige the
Office to conduct and publish regular analysis and reports on comparable
price and market information (where applicable) elsewhere in the EU, UK and
among international trading partners. This could assist in comparing trends

and determining whether domestic cartel-like behaviour could be taking place.

In particular the Committee welcomes under Head 9 the Office’s function of
promoting awareness and conducting public information campaigns for the
purpose of educating the public on unfair trading practices in this sector. It is
crucial that the public understand where their food supply comes from and to
understand the work of the primary producer in providing it through the supply

chain.

Following discussions with stakeholders the Committee believes that the
suggested composition of the board of 6 members listed under Head 10 of the
General Scheme is too small to adequately represent different parts of the
agri-food sector and supply chain. Other state bodies under the aegis of the
Department of Agriculture, Food and the Marine such as Teagasc and Bord
Bia have 11 members on their boards which includes representation from

farming representative organisations. The Committee recommends that
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number of the proposed Office’s board is expanded in line with the other state
bodies and is made up of experienced representatives of participants involved
throughout the agri-food food supply chain. The Committee would further

recommend that an increased board size would warrant an increased quorum

from the current 3.

Under Head 14 of the General Scheme with regards to the appointment of a
Chief Executive to the proposed Office, the Committee recommends in line
with Dail Eireann Standing Orders 96(7) where the ‘Chairperson designate of
a body or agency under the aegis of a Department shall, prior to his or her
appointment, attend before the Select Committee to discuss his or her
strategic priorities for the role’ that the Chief Executive designate of the
proposed Office must attend before the relevant Sectoral Committee to
discuss their strategic priorities for the role. As stated by the General Scheme
the purpose of this proposed Office is to provide fairness and transparency in
the agricultural and food supply chain therefore it is vitally important that prior
to the Chief Executive’s appointment their strategic priorities for the role are
discussed and considered with the Sectoral Committee. The Committee notes
that under Head 11 the Minister has responsibility to designate a member of
the Board as Chairperson. The Committee recommends that Oireachtas

approval be required for such appointments through the Sectoral Committee.

The Committee recommends that under Head 17 of the General Scheme
specific reference is made to the Sectoral Committee which shadows the
Department of Agriculture, Food and the Marine of which this proposed Office
will be under the aegis of. The Committee believes that the Bill should make it
clear that the Chief Executive of the proposed Office will be required to attend

before this Sectoral Committee when it is requested.
The Committee notes that the renumeration of the Chief Executive of

proposed Office will be reported to the Minister for Agriculture, Food and the

Marine. However, the Committee recommends that reference is made in the
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Bill that the renumeration of the Chief Executive will be publicly published for

transparency’s sake and in line with other public service appointments.

Under Head 38(4) of the General Scheme the proposed Office shall take
necessary measures for the appropriate protection of the identity of the
complainant where the complainant so requests. Following discussions with
stakeholders the Committee recommends that this is amended to make it
clear that the Office’s default position should be to maintain confidentiality
when dealing with the identity of a complainant or the information provided to
it as part of the complaint, unless otherwise requested or consented to by the

complainant.

The Committee recommends that under Head 38 it be clarified that farmers
organisations be allowed to make complaints to the Office of their own volition

without the prerequisite that it be on the behalf of a supplier.

The Committee recommends that ‘in writing’ is included to the text under
Head 38(8) and 38(9) to read as:

(8) Where the Office receives a complaint, it shall inform the complainant in
writing within a reasonable period of time after the receipt of the complaint
of how it intends to follow up on the complaint.

(9) Where the Office considers that there are insufficient grounds for acting on
a complaint, it shall inform the complainant in writing of the reasons within

a reasonable period of time after the receipt of the complaint.

The Committee believes that clarity needs to be brought in respect of Head
41(4) ‘Where the parties to an independent alternative dispute resolution
mechanism reach a full and final conclusion, the Office may consider the
issue closed.’ The Bill does not follow up on what occurs when the alternative
dispute mechanism fails to reach a full and final conclusion. The Committee
recommends that a provision should be included that if the alternative dispute

mechanism fails the Office will then resume consideration of the complaint.
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The Committee recommends that any proposals made by the Office under
Head 43 to the Minister regarding proposals for legislation be disclosed in the
Annual Report of the Office, and that the Minister be obliged to furnish the

Oireachtas Sectoral Committee to such on an annual basis.

Under Head 50 of the General Scheme the time limit for prosecution for an
offence under this Bill may be brought at any time 2 years after the date of the
alleged commission of the offence. The Committee believes that this is a tight
deadline as due to the nature of the business of the sector it may take some
time before a complainant may be aware that they have experienced an unfair
trading practice. The Committee recommends that this deadline is changed to
at least 3 years after the date of the alleged offence to cater for a potential

delay on the part of the complainant in bringing a complaint to the Office.

The Committee recommends that the fine listed in Head 52(2)(b) of the
General Scheme which is limited to €500,000 when a person commits an
offence under sections 48(11) or 49(1) of the Bill is increased to €10 million or
10% of an operator’s global turnover, whichever is greater, in order to act as a

deterrent to larger operators in committing an offence under this Bill.

The Committee recommends that the new body shall be obliged to examine
with a view to proposing mechanisms by which the purchase of food stuffs

below the cost-of-production can be introduced.

The Committee recommends full enforcement powers including confiscation
of any evidence in a case where the Office believes or suspects a processor

or processors are collaborating in price.
The Committee recommends powers to be given to the Office to see all

documentation of processor and retailer of prices achieved for product so as

to ascertain the margins in all parts of market.
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Appendix 1: Submissions received from Stakeholders

The Committee received nine submissions on the General Scheme of the
Agricultural and Food Chain Supply Bill 2022 from the following stakeholders:

e Competition Consumer Protection Commission (CCPC)
e Food Drink Ireland

e Irish Creamery Milk Suppliers Association (ICMSA)

e Irish Farmers’ Association (IFA)

e Irish Grain Growers’ Group (IGGG)

¢ Irish Natura & Hill Farmers Association (INHFA)

e Macra na Feirme

e Musgrave

o Retail Ireland

The following submissions are also available online on the Committee’s webpage.'®

9 Houses of the Oireachtas, Joint Committee on Agriculture, Food and the Marine, Webpage. Link to
webpage.
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Submission 1.1 — The Competition and Consumer Protection
Commission (CCPC)

1. Introduction

11 The Competition and Consumer Protection Commission [CCPC) welcomes the
invitation by the Joimt OQireachtas Committee on Agriculture, Food and the Marine to
miake a submission on the General S5cheme of the Agniculture and Food Supply Chain Bill
2022 [*the General Scheme’). The CCPC welcomes the comtents of the General Scheme
and the establishment of an Office for Faimess and Transparency in the Agri-food Supplhy
Chain [“the Office’). The General Scheme aligns with many of the recommendations made
by the CCPC in its submission to the Department of Agriculture, Food and the Marine
{'DAFM) for its Public Consultation on the functions to be assigned to a new Office
(Mational Food Ombudsman Regulator or Equivalent Office) in May 2021°. The CCPC
believes that the Bill, as proposed in the General Scheme, would enable the effective
implementation of Directive 2019/633° [ The Unfair Trading Practices Directive’) and of
some of the measures of the now revoked Grocery Goods Regulations?.

12 This submission will outline the CCPC's views and comments, in particular arownd
the General Scheme’s proposed role and functions of the Office, and its approach to
complaints, to prohibitions, and to enforcement. The submission’s main cbsenations ane:

* [t will be oucal for the new Office to establish relationships with fanmers and
primary producers as well as buyers to fadlitate effective communication
channels where izsues of concemn, ncluding complaints can be brought to the
attention of the new Office.

®  The CCPC recommends that provisions regarding confidentiality for complaints
should be strengthened.
o The CCPC recommmends that the default position of the Office should be
o maintzin confidentiality when dealing with the identity of a
complainant or the information provided as part of the complaint, unless
otherwise requested or consented to by the complainant.

¥ Directive 2015633 on Unfair Treding Practices in Business-to-Business relationships in the Agricultural znd
Food Supply Chain. EUR-Lex - 3301510633 - EN - BUR-Lex [suropa.su]

Y51 Mo, 35/2016 - Consumer Protection Sct 2007 [Grocery Goods Undertakings) Regulations 2016 51 Mo,
35/3016 - Consumer Protection Act 2007 [Grocery Goods Undertakings) Bepulstions 2006.

izt —
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&  The CCPC recommends that robust data security systems be put in place by the
new Cffica.

® |t is important that any Regulation made under the proposed Bill be appropriate
and evidence based. The CCPC sugzests that the Mimister consult the Office in
advance of the drafting of amy new Regulations to be made under the Bill.

* |t will be important for any Regulation made under the Bill to consider and
dearly communicate the distinction betwesan unfair trading practices which are
prohibited inm any droumstances, and those which are prohibited unless they
hawve been previously agreed in dear and unambiguous terms in the supply
agresment or in a subsequent agreement between the supplier and the banper.

®  The CCPC recommends that the time limit for a prosecution for an offence under
the Bill to be brought after the date of the alleged commission of the offence
should be increased to 3 years.

2. Riole amd Functions of the Office

21 The CCPC weloomes the role and fundtions as set out under Head 8 and Head 9
of the General Scheme. In particular, the CCPC welcomes that a key function of the Office
will be to make avzilable analysis of information on price and market data n the
agricultural and food supply dhain in Ireland, and that the Office will report and advise
the hdinister based on its analysis and research. We note the particular function set out
under Head 9.1 [c} to “collect, analyse and report on publicly available price and market
data in the agricultural and food supply dhain' and it might be expected to cover ensuring
cormpdiance with the Regulations on market transparency®.

2.2 This reflects the CCPC's recommendation to the DAFM that the new Office showld
take a broad, aoss-market view and gather the data necessary for reporting on price

4 Commizsion Implementing Regulation (EU) 20191746 of 1 October 2019 amending Implementing
Regulation (EU) 20071185 laying down rules for the application of Regulations [EU} No 130773043 ard (ELY
Ho 13062013 of the European Pariament and of the Council 25 regands notifications o the Commizsion of
information and doouments

2
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formation medhanisms along the food supply chain. The CCPC remains of the view that
this will enable the new Office to tradk market trends as they develop, and identify issues
arising n the agn-food sector, mduding any presence of systemic UTPs with wader
impacts throughout the supply chain. In tum, this will strengthen the Office’s ability to
support and advise the Minister and make recommendations in relation to any legisiative
or policy change.

23 The CCPC welcomes that a particular function of the Office will be to “promote
awarensss and conduct public information campaigns for the purpose of educating and
prowiding information to the public concerning the functions assigned to the Office under
this Bill". The CCPC is aware that this approach has worked well for the Groceries Code
Adpdicator (the GCA) in the United Kingdom (UK).

2.4 The CCPC alzo weloomes the emphasis placed in the General Scheme on the
importance of the Office engaging with stakeholders, and its empowerment to cooperate
and consult with suppliers and buyers of agricultural and food products and other
relevant stakeholders. This will not only assist the Office in the execution of its proposed
function, but also emncourage siakeholders to come forward and engage with the
regulator, on a confidential basis i required, where unfair practices are being conducted.

3. Complaints

31 The CCPC welocomes the General Scheme’s measures regarding complaints as set
out under Head 38. In the OCPC’s expenence, such complaints are an mportant source of
information and intellizence for any enforcement body. twill be crucal for the new Office
to establish relationships with farmers and primary producers as well as buyers to
facilitate effective communication channels where issues of concern, including
complaints, can be brought to the attention of the new Office.

32 The CCPC would like to emphasise the importance of confidentiality so that
suppliers and other key sakeholders have confidence that they will not face
repercussions if they were to make a complaint. Therefore, it will be important for the
new Office to communicate to stakeholders that it is wholly impartial in order for the UTP
Directive to have the desired impact. Furthermore, it will be cucal to enswre that
confidentiality measures during the cowrse of an imeestigation are nobust. For this rezson,
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the CCPC recommends that, overall, provisions relating to confidentiality for complaimts
should be strengthensd.

321 The CCPC notes that the General Scheme currently entails under Head 38 (4)
ja) that the Office shall take necessary measures for the appropriate
protection of the identity of the complainant where the complainant so
requests. The CCPC recommends instead that the default position of the
Cifice should be to maimtain confidentiality when dealing with the identity of
a complainant or the mformation provided as part of the complaint, unless
otherwize requested or consented to by the complainant.

322 The OCPC would also suggest that similar provisions to the Groceries Code
Adjudicator Act 2013 (GCA Act) around confidentiality, as set out in Article
185, should be considered. In particular, the GCA Act sets out that the GCA
may not make an unauthonsed disdoswre of mformation that it thinks might
cause someons to think that a particular person has complained about a large
retailer failing to comply with the Groceries Code.

33 The CCPC further recommends that robust data security systemns be put in place
by the new COffice to ensure that commerdally sensitive data is handled appropriately. As
part of that, the COPC welcomes the amendments to the Freedom of Information Act
1957 to include the Office in the relevant schedules.

14 The COPC agress that the Office should organise its affairs inorder to avoid any
potential conflict of interests. However, the CCPC suggests that the wording used n Head
38 [11) that the Office should manage its affairs in a way that avoids giving rise to the
perception of any conflict of imberest should be reconsidered as this may be an onsrous
responsibility for the Office.

4. Prohibitons

41 The COPC notes that the Bill as outlined in the General Scheme, would not, in
it=elf, prohibit any practice but instead sets out a list of Regulations that the Minister may

mizake in relation to the agriculture and food supply chain. The CCPC welcomes this
approach as it will allow fledbility for the Minister to maintain or mireduce national rules
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designed to combat unfair trading practices that are not within the scope of the Directive,
fior example regarding the size of the buryers and suppliers, protection of buyers, the scope
of products and the scope of services®, so long as the rules are proportionate and
appropriate for the Agri-food sector in Ireland. This will provide the Minister, with the
support of the Office, greater flexibility to creats, amend and repeal rules based on
evolving market trends and adapt to any changes in the Irish agri-food sector context. The
approach also allows for the Minister to consider the reintroduction of the Grocery Goods
Regulations’ obligations on grocery businesses, which are outlined along with the
Directive’s list of prohibited unfair trading practices in Head 39 of the General Scheme.

4.2 It is important that any Regulation made under the proposed EBill be appropriate
and evidence based. In this context, the CCPC very mwuch weloomes the provisions set out
in Head 43 of the General Sdheme, where the Office & mandated to review the
Regulations made under the Bill and assist in the preparstion of relevant draft legislation
as the Minister may direct. The CCPC also welcomes the provision under which the Office
will consult relevant persons before submitting proposals to the hinister or amy other
Minister of the Government.

43 The CCPC notes that the Minister may maks Regulations regarding unifair irading
practices having consulted the European Commission. The CCPC would also suggest that
the Minister consult the Office in the drafting and designing of each Regulation under the
Bill.

4.4 The CCPC notes that the Directive’s list of prohibited unfair trading practices are
spparated in two different categories. Article 3.1 sets out the list of unfair trading
practices which are prohibited in any drcumstances, and Artide 3.2 sets out the list of
unfair trading practices which are prohibited unless they have been previously agresd in
clear and unambiguous terms in the supply agreement or in a subsequent agreement
betwesn the supplier and the buyer. This distinction is not made in the General Scheme.

& The Directive states in Article 9 that Member States may maintain or introduce stricter rubes aimed at
oomibating unfair trading practices than those sid down by the Directive, prowided that such national niles
are compatible with the function of the internzl markes. i also states that the Directive thall be without:
prejudice to national rules aimed 2t oombating unfair treding practioes that are not within the soope of the
Diirective, prowided that such rules are compatible with nule on the functioning of the intermal market. ELR-
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It wall be important for any Regulation made under the Bill to consider this distinction and
to dearly communicate the type of prohibition.

5. Enforcement

L | Having an adeguate and robust enforcement framework will be key to the Bill's
success and the Office’s effectiveness for a number of reasons.

*  |n the first instance there may be a significant imbalance between the parties
concemed in terms of unequal bargaining power, expertise, resources amd
information so regulatory imtervention through an appropriate framework is

necessany.

*  The enforcement model must be capable of deterring traders from engaging in
the prohibited practices concerned.

*  The Office must hawve a suite of interventions available to it which will address
breaches at different times and with different effects.

Ini termis of offence provisions, the CCPC would highlight the effectiveness of strict liabiliy
offences 2= a means of addressing breaches in an efficent and timely manner in tandem
with the provision of a defence of due diligence as a defence for an acoused person.

5.2 The CCPC notes that, under Head 50 of the General S5cheme, a prosecution for an
offence under the Bill may be brought at amy time within 2 years after the date of the
alleged commission of the offence. The CCPC recommends that this tine limit be extended
to 3 years. It is the CCPC's view that a time limit of 3 years would cater for a potential delay
on the part of the complainant to bring a complaint to the Office in the first instance.
Furthermaore, the time limit should also allow for the Office to conduct its imvestigations,
especially given the potential complexity of some of the trading relationships which might
be imvvoheed.
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Submission 1.2 — Food Drink Ireland

),

e

Ibec food and drink sectors submission to
loint Committee on Agriculture, Food and the Marine on

Agricultural and Food Supply Chain Bill 2022

Introduction and opening comments

1. Food Drink Ireland [FDI) welcomes the opportunity to submit views, on behalf of the Ibec food
and drink sectors [Dairy Industry Ireland, Drinks Ireland, Meat Industry Ireland, Prepared
Consumer Foods Coundl) to the Joint Committes on Agriculture, Food and the Marine on the
Agricultural and Food Supply Chain Bill 2022 The Irish agri-foocd and drink sector plays a central
rode in Irish sodety. It generates economic growth, is the mainstay of the rural econonmy
providing hundreds of thousands of jobs and provides a market for cver 50% of agricultural
output.

2. The Bill has the potential to improve relations in the food dhain. On the one hand it can address
complaints between major grocery retailers and suppliers in lreland by building on the recently
transposed Unfair Trading Practices (UTP) Directive. On the other hand, functions on analysis
and reporting of price and market data may help to increasing undersanding of market
dymamics and dispel misconceptions. The Bill and resulting implementing regulations cannot
however influence commercial transactions, the nomal functioning of the market and must
respect commercially sensitive data or information.

3. UTPs faced by food and drink companies include a failure to respect contractual terms, de-listing
threats and unilateral deductions off-invoice without sound business reazons. In the short-term
these demands impact on individual suppliers, their margins and levels of investment, but
ultimately, they are also bad for consumers. These unfair practices undermine the economic
viability of food companies, leading to difficulties with business planning and cash management,
an imability to reinvest in plant, equipment and innovation and costly inefficiendes along the
supply chain. They impact on the retums achievable for suppliers up the chain including primary
producers. Left undhecked, this will have profoundly negative long-term consequences for both
the food dhain and consumers.

4, Consumers are best served by a food chain and grocery market that is both fair and competitive,

one that offers dhoice and convenience, and provides an cutlet for new products and suppliers.
The Bill has the potential to help to address some of the unfair pressures oemently put on
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suppliers by major retailers provided its scope is extended so as to reflect the provisions im the
recently withdrawn Grocery Goods Undertakings Regulations 2006%. The Bill must ensure that
there iz no rollback on the protections from UTP:s for groceny suppliers in the 2006 Regulations.

L. Effective legislation can prevent retailers transferring excessive risks and costs of doing business
onto suppliers withouwt placing undue burdens on retailers. Rather, it shiould ensure that the risks
and costs of responding to changing consumer demands are shared equitably between supplier
and retailer, allowing both to grow sustainable businesses,

6. FDM has consistently supported grocery sector legislation. FOI retains its belief that only
legislation that (i} covers the full grocery supply dhain; (i) outlaw’s retrospective demands for
arbitrary payments; [iii) insists on prindples of fair dealing between retailer and supplier and [iv)
is enforced effectively and proactively by an independent regulator fooused exdusively on
relationships inthe sector, will result inthe best outcome for the consumer. The legislation can
hizve mo remit in assessing the genuine commercial negotiations of suppliers and retailers. Such
a lewvel of imtervention would negatively affect the dynamic in the sector to deliver on consumer
demands for value, quality and convenisnce.

7. The true value of food also needs to be recognized by retail customers and consurners. High
standards of safety, quality and dhoice are not cost free nor is the cngoing transition to a
sustainable food system. Food accounts for only 10% of the cost of the consumer basket now
compared with 25% a gensration agoe. The current inflationary envircnment is acutely impacting
the agri-food chain. Cost recovery from retail customsers and consumers must be fair both in
quantum and in timing.

The scope should apply to all grocery suppliers {(Head 44 / Head 39)

8. FDI believes that the scope should apply to all grocery suppliers and not just suppliers with a
turncwer of up to £350 million as is the case with the current UTF Regulations. Head 42{1){i)
wiruld empower the Minister to make regulations relating to “rules on turmover levels and
categories referred to in section 3%{3){d) which states “spedfy the turmowver disparity betwesn
buyers and suppliers at which a trading practice becomes unfair and may set the thresholds
relating to same”.

9. Unfair trading practices by retailers do not discrinninate by size of supplier. The legislation must
be applicable to all grocery suppliers and not just farmers and suppliers up to £350m turnover

The regulations dealt with certain practices in the commercial relationship between suppliers and grocery
ret@ilersfwholesalers relating to the supply of food and drink. The regulations set out the compliance
reguirements on retailersfwholesalers in that regard. The key provisions were written contracts; variations and
terminations — consent of both parties required; no obligations re third party services; forecast requirements;
prohibitions on payments (listing, marketing, positioning. advertising. wastezge, shrinkage| except for
specified circumstances and where bath sides azreed etc; 30 day payment period; compliznce measures
applied to retailers / wholesalers; enforcement by CCPC. The regulations covered grocery goods (food and
drink for human consumptien, household cleaning products, toiletries and garden plants/bulbs).
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as is currently the caze with the transposed UTP Directive. Such an extension would align with
the scope of the Irish Grocery Goods Regulations 2016 which covered the relationship between
Regulated Grocery Goods Underakings and suppliers regardless of size. Ireland had

comprehensve protections i place for grocery suppliers until the 2016 Regulations wers
withdrawn and this should be rectified.

10, The Eurcpean Commission acknowledged that suppliers of all sizes are affected by UTPs in the
proposal for legislation COM (2018) 173 — but decided to exclude many players in the supply
chain by foousing only on SMEs and farmers despite the integrated nature of the supply dhain.
Thiz was done in favour of speed of agreement rather than on solid logic for exdusion. |t
acknowledged the cost to manufacturers im the proposal, and guoted evidence regarding the
negative impact of UTPs (pg. 10, explanatory memorandum) - in 2011, “UTP-related costs
amounted to 0.5% of turmowver [_.. ] would be the equivalent af ELIR 4.4 billion per year of overall
food industry turnover”. There is national legislation in 20 Member States in the EU (EC Impact
Assessment, April 2018] —none foous on SME-only legislation. Whilst the final agreed Directive
extended the scope to suppliers with a turnover of up to £350 millicn, t excluded larger
comipanies. This exclusion is contrary to the evidence that exists through the sanctions [aid down
by thie Courts across Eurcpe which prove larger players are subject to UTPs.

11. An extended scope to all suppliers will avoid discrimination betwesn operators, buyers being
tempted to do business with larger suppliers (not protected by the transposed Directive) at the
expenze of smaller ones and ensure a level playing field for all suppliers in Ireland.

Unfair Trading Practices (Head 39)

12, In 2011 AIM and FoodDrinkEwrope published the findings of a survey of 686 manufacturers (a
mix of SMEs and larger players) in 15 European countries on retailers UTPs. The survey found
that practically all companies (96.4%) had been exposed to on average six UTPs in 2009. The six
miost freguent UTPs imposed on producers were:

Mon-respect of contractual terms (54%).

De-isting threat to obtain unjustified advantages (77%).

Unilateral deduction on invoices without sound business reasons (63%).

Paying for no reason (60%).

Providing payments clearly in no relation to the level of service provided (60%).

Paying retrospectively for items not foreseen in the contract {55%).

LT T T o B

13, This trend has not changed. A 2017 survey reveals that 57% of brand manufacturers were
exposed to UTPs in Eurcpe in 2006, confirming the 2011 report as well as the Commission own

SUMVEys.
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14. The UK Grecery Code Adpudicator 2020 annual survey of groceny suppliers® identified the
following as the top priority issues:
< No compensation for forecasting ermors
o Delays in payments
< Mot meeting duties in relation to de-listing
o Obligation to contribute to marketing costs

15. A 2022 survey® commissionad by the Imterim UTP Authority found that 53% of supplier
respondents had been subject to a Bladk UTP and the most common were:
®  32% - Payment [ater than 20 days for perishable agricultural and food products.
&  27% - Payment later than 60 days for other agricultural and food produces.
& 8% - Short-notice cancellations of perishable agricuttural and food products.
®  13% - Rizk of loss and detericration transferred to the supplier.
®  11% - Unilateral contract changes by the baunver.

16. Therefore, the Bill must continue to reflect the provisions in the recently withdraem Groosny
Goods Undertakings Regulations 2016 namehy:

Variation, termination or renawal of grocery goods contracts

Goods or services from third party

Non-performance due to factors beyond reasonable comtrol of party to contract

Forecasts of supply of grocery poods

Payment from supplier as a condition of stodking, displaying or listing

Payment terms and conditions

Fromotions

Payrent for marketing costs

Paymemnt for retention, increased allocation or better postioning of shelf space

Payment for advertising or display of grocery goods

Payment for wastage

Payment for shrinkage

O 0 0 9o 0 90 a0 0 00 0

17, The Bill must also reflect that the recently withdrawn Irish regulations and the transposed UTP
Directive address trading practices not price. The Bill and resulting implementing regulations
cannot influence commercial transactions or the normnal functicning of the market

Effective and efficient enforcement (Head 8, Head 9, Head 46)

18. A fair-trading emvironment requires effective and efficient enforcement of UTP rules. Strong
enforcement by the enforcement authority is key to success and this indudes the ability to

? Slide 12 of GCA Anmual Survey 2020 presentation

https:ffassets publishing.service zov.uk/movernment/uploads/systemfuploads/attachment dataffile/BE6761/
SCA YouGoy J020 Preconfatign odf

1 httE:Il_'Eww.utE.Eu’.l'El:medial:uten_'Eu mm:ﬂ'.i Iﬂﬁndl’nﬁ:'ﬁ Eﬂuﬁﬁ!ﬂsqus“ -

EIOUTPEIDEAS 208 2y 2020E 2 . pdf
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proactively investizgate compliance e g. to conduct general superision of the supply chain,
including random reguests of information to buyers and suppliers, without it being necessary to
open infringement proceedings. This is essential to the effectiveness of enforcement as isa
comiplaints process for suppliers that ensures anomymity.

19. The enforcng authority must be a strong woice on these issues and the activity of the UK Grocery

Code Adjudicator (GCA) is a best practice model. For example:

#  The GCA holds quarterly meetings with the compliance officers for the Top 12 designated
retailers. This gives a good snapshot of the issues in the grocery sector and how they are
comirmunicated to retailers.

#  The GCA holds an annual conference

%  The GCA hold public consuliations on relevant izsues ie. a consuliation on payments for
better positioning of poods

#  The GCA undertakes annual supplier surveys which measure awareness of the code,
experience of code related issues, assessment of code compliance

20, However, the enforcerment authority can have no remit inassessing the genuine commercial
negotiations of suppliers and retailers. Such a level of intervention would negatively affect the
dymamic in the sector to deliver on consumer demands for value, guality and conveniencoe.

21. The Bill provides for the establishrmeant of an (ffice of Fairmess and Transparancy that will
enforce UTP legislation and provide increased anabysis and reporting of publicly available price
and market data. Im this regard, it should be noted that the overwhelming majority of oustomers
and consumers for Inish food cutput are based outside the country, where the scope of the
COffice would have very limited impact, if amy.

Board and membership (Head 10)

22, The Board size being limited to five members may be overly restrictive. Also, the Bill is silent on
the ariteria for determining appointments. Will recruitment be through the State Boards fadilimy?

Price and market information (Head 42)
23, While the proposed role of the new office in collecting, analysing and reporting on price and
rmiarket information and cammying out studies may help to improve understanding of the supply

chain and enhance transparency, there needs to be due regard given to commerdally sensitive
information of private enterprises.
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Submission 1.3 — Irish Creamery Milk Suppliers Association
(ICMSA)

Introduction

A properly fonctioning food supply chaimn in Ireland and the EU is central o ensunng
that Insh farmers recerve a fair share of the final consumer price and an income
comparable with other sectors. Farmers have consistently lost out — due to the
concentration of market power upstream and downstream (in term of inpuis) and an
unequal bargaining position among the various parties along the food supply chain.
With the contimung growth and concentration of firms at the farm input stage. food
processing and food retailing. the pendulum has swung even more to the detriment
of farmers in recent times and the EU and Government have failed to act on this

issue to date.

Owverall, agnicultural margins and incomes will not grow sigmficantly from corrent
levels duoe to higher imput costs and mcreasing price and production nsks. In
addition the relatively weak position of farmers m the food chain invanably means
that they bear a disproportionate share of the risks within the chain. The key to
mmproving margins for farmers is to bring about a proper functioming Insh and EU
food supply chamn both at processing and at retailing levels. There is quite
considerable agreement, right across the political spectrum in Ireland. that the food
market 15 not operating efficiently or fairly and that farmers and consumers both lose
out. Where there is not agreement 15 the clear need for food prices to reflect the full
cost of production and the fact that the price of food has been kept artificially low
for decades.

Price volatility within Agricultural Markets 15 expected to remain significant due to
a senes of factors, among which are: - uncertainties over energy markets, mput
availability and pricing. increased extreme weather events due to climate change.

ICMISA — The Family Farm Organisation
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the financialisaton of commeodity markets and the use of market abuses which add
to the natural instability of agricultural markets. The proper functiomng of the
whele food cham mn Ireland is central to the favourable development of the market
mcome of Insh farmers. Indeed. 1t may not be an exaggeration to say that farmers
are now bound by unfavourable contractual terms on the purchase of farm mputs and
sale of farm produce. Addressing this 1s not an easy task and there 15 likely to be
ongoing concerns even after the implementation of the Office for Fairness and
Transparency in the Agn-Food supply chain  Effective action to bring about the
proper functioming of the food market from the establishment of this office 13

therefore welcome.

The Office for Fairness and Transparency in the Agn-Food supply chain must take
the lead and be strong and independent to mle practices unfair where they see fit.
Funding of this authority should be co-funded from EU and mandatory funding from
mdustry such as retailers according to their market share and power.

Unfair Trading Practices
ICMSA welcomed the establishment of the Black and Grey list of UTP’s but still

have several reservations on the issues outside of the current UTP s,

An UTP that has gamed much notoniety within agricultural sectors 1s the use of
products such as milk or vegetables as “loss leaders™ for retailers to gain market
share. ICMSA believes that below cost selling should be banned and 13 disappointed
that the Government 15 opposed to this. Below cost selling should have been
mclhuded and should be cutlawed and legislated as 1t strikes at the core of agncultural
products and the wviability of family farms. These produocts and others that are

ICMISA — The Family Farm Organization
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regularly on “special offer” lead to consumers believing that the “offer” 15 normal
and condifions consumers info expecting these products at ongomg low
unsostainable prices.

ICMSA hope that the new office will lead to further progress on the food price
momitoring tool and the establishment of more national price observatonies. There
has been utterance of a pilot project to create the first European price composition
imndicator for food products called the "FoodEuro" that would improve price
transparency in the food swpply chamn and this mmdeed would be a welcome
development within the new Office if it would be carried out. Indeed, the issue of
sustainability 15 important. Large food processing and retailer companies have very
comprehensive sustainability policies but yet pay unsustainable prices to pnmary
producers. This “green washing™ needs to be called out and the proposed office
should have a role in monitoring and reporiing on this matter.

What farmers require 1s the implementation of measures to address margins in the
food supply chain. The gquantification of the profit margins in the farm inputs sector,
the food processing and the food retailing sector is the key to getting real and

permanent progress on fhis important matter at an Insh and Ewropean level
Fevenues, costs and margins at farm level are freely available, this 15 not the case at

processing and retailer level and this 15 where a focus 1s required.

Regarding the food retailing sector, there should be specific reporting on food
refailing firms that exceed certain thresholds to supply information and data on the
profit margins they obtamn on specific food 1tems. This obligation should apply to
large scale food retatlers where the scale of the activity 13 above certain thresholds.

ICMI5A — The Family Farm Organisation
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ICMSA believes onutting below-cost-selling 15 an error of such magnitude that it
would effectively undermine the whole drive to reform and make fairer the supply-
chain from farmer-producer to retailer.  Objections raised by the Commussion
Competition’s Directorate that classifying below-cost-selling as a UTP mught work
against legitimate promotional activities for new products was a clear case of
mistaking an aspect of something for its essence: The essence of below-cost-selling
15 the subsidy it represents by the producer to the retailer. One would have to
gquestion the EU Commission’s position on this in the context of their dnve for

sustainability and imposing more and more regulations on primary producers.

It's a wmn-win for the retailers, they don’t carry the loss for the below-cost food
because they just drop their price back to the food producers and they gain on the
increased footfall and higher sales on realistically priced items. The companies
supplying into the corporate retailers in turns drop their prices back to thewr farmer-
suppliers who can’t drop their input costs and effectively end vp subsidising the
whole exercizse. Below-cost-selling 15 not just an Unfair Trading Practice, it’s sheer
abuse of domunant corporate retailer power and it 15 a key Unfair Trading Practice™

Greater transparency will hughlight abuse of the undoubtedly domunant position
currently enjoyed by the large retailers but once 1dentified, 1f 15 clear that actions will
be required both at Government and EU level to ensure that the food supply chain
functions fairly. The resulting benefits would not alone accrue to the consumers
and farmer producers, but the fransparency measures would also protect food
processors and all other food retailers operating in the European Union from UTPs
regardless of their scale of operation.

ICMSA — The Family Farm Organization
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Effective monitoring of the food sector to ensure proper functioning and competition
requires detailed data and nformation including the direct monitoring and
publication of margins of large food companies and particular production lines.

The new office must take the lead and be strong and independent to rule practices
unfarwr. ICMSA feel that this office will succeed or fail on the implementation of
such rules by the office. This new office must be led by a completely independent
chairperson to lead and champion the canse of removing UTP's. There cannot be a
sttuation whereby a farmer or primary producer does not have faith m an authornity,
feel that they will be discriminated if they bring a case or there 13 a burdonsome level
of bureancracy. It would be the considered opmion of ICMSA that the office should
also have powers to establish what is the sustainable price required for a primary
producer to make an mcome comparable with other sectors in the economy and this
should be included in the SL

Specific Comments on the General Scheme of the Agricultural and Food Supply
Chain Bill 2022

# The Bill states that “The functions of the Office shall include analysis and
reporting of price and market data™. This also needs fo include costs and
margms along the supply chain becanse without such data, the issue of
fairness cannot be established.

o ICMSA believes that if 15 important to clanfy that this Bill also will apply to
suppliers of farm inputs, a oumber of which are dominated by a small oumber
of companies.

s ICMSA questions the infroduction of levies and charges and such charges

5
ICMI5A — The Family Farm Organisation
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cannot be imposed on the pnimary producer either directly or mdirectly.

¢ [CMSA welcomes the general functions of the Office except that pomnt (b)
needs to inclode costs and margins in the supply chain and secondly, ICMSA
believes that there needs to be stronger langunage than “encourage
compliance™ or “encourage farmess”™.

¢ On the collection of data, there needs to be a focus on more than publicly
available data and have the power to obtain market data to ensure that
“fairness” 15 achieved in the food chain.  This market sensitive data does not
need to be publicly available but must be available to this office if requested.

* It is essential that publicly available data is freely available to farmers and the
general public and a companson with our Ewropean partners should be
conducted on a regular basis.

o ICMSA is proposing that the farm orgamisations who are members of the
Farming Pillar should have representation on the board and the size of the
board adjusted accordingly.

¢ (Given the potential importance of this office, ICMSA would question the size
of the board and a quorum of three for a board meeting.

¢ [CMSA feel that all decision on prohibitions on UTP should be published and
not use the langnage of “may be published”

¢ In relation to disclosure of mnferest, 1t would be adwvisable that all past or
current interests are disclosed by the Board, Chief Executive or Staff to avoid
155ues later.

e In terms of staff and staffing it 1s essenfial tat the office 13 resourced
adequately from the start to ensure maximum enforcement of its powers.

¢ Interms of investigation what criteria is set out that a complamt is “too remote

to justify mvestigation”™

ICMI5A — The Family Farm Organisation
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& The Office should always inform a complainant if thewr complaint will not be
followed through at its earliest convenience.

& The level of fines that are enforceable by the Office should be determined by
the market position of the law breaker.

¢ With regard to independent dispute resolution, it 15 likely that market power
would disincentivise a smaller producer entering such a mechamsm for fear
of future retaliation and in addition, the potential costs associated with it.

+ Publication of prices should be published monthly and mn a timely fashion.

o [CMSA feel that the 2-year statute of hnutations is too short.

* The level of €250 for a fixed fine nofice 15 too small for someone who could
be withholding information for a large company.

ICMI5A — The Family Farm Organisation
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Submission 1.4 — Irish Farmers’ Association (IFA)

General Scheme of the Agricultural and Food Supply Chain Bill 2022

Submigsion to the Joint Commitiee on Agriculture, Food and the Marine to be considered as part of
the Committee’'s Pre-Legislative Scrutiny of the Agricultural and Food Supply Chain Bill 2022.

The IFA is Ireland's largest famming repressntative organisation, with 72,000 farmer members covering all
production systems. The Association is structured with 347 branches and 28 County Execufives across the

country.

IF& President Tim Cullinan and commaodity committee chairs, along with branch and county representatives are
democratically elected by the memberchip to represent the interests of farmers in Ireland today. IFA reprezents
all farming sectors including some of the most exposed sectors o the Iigh domestic retail sector, namely the
fresh fruit and vegetable growers, at National, European and International level. Through our office in Brusssls,
the IFA reprecents Irich farmers under the European umbrella body of farm organisations COPA/COGECA. In
addiion, the IFA iz the representative for Irish farmers on the Word Farmers' Organisation.

The IFA welcomes the introduction of this Bill and establishment of the Office for Fairmess and Transparency in
the Agri-mood Supply Chain, as committed to in the 2020 Programme for Govemment. IFA has long sought fo
highlight the inegualities in our food supply chain and the need for Govemment to legizlate to rebalance the food
value chain o ensure the primary producer is propedy rewarded.

Irish Food Supply Chain

While there are over 125,000 farmers and fishers involved in the pamary production of beef, lamb, dairy, pig
meat, poultry and egas, fich, grain, fruit and vegetables in Ireland, the domestic retail market ks extremely
concentrated at the final stage in the supply chain. Five main retailers control 91.2% of the Iich grocery market

Dumnes Stores, Tesco and SupefValu have 22.3%, 21.9% and 21.7% respective market share, with the
recognized retail discountare, Lidl hokding 13.1% and Aldi on 12.2% share. All remaining ouizts collectively have
& .5% market chare and tis level outside the “big five” is continuously decreasing. (Source: Kantar World Panel
Data 15/05/22).

The inequity in this supply chain iz not hard to comprehend. Five miajor retailers are the main route to the: IAsh
domestic consumer for all the food produced by farmers and processed by many hundreds of food business
operators (FBO's) in Ireland today.

Through many years of dealing with the inequalities in the food supply chain, it is clear that there ic need for
greater faimess and for a greater porfion of the value to be returned back to the farmer. The farmer is the weakest
stakeholder at the botiom of the food supply chain and it is clear that the power lies at the top, with the largest
players, the retailers.
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A Broken Food Yalue Chain

Retailers that conirol 2 major percentage of the domestic retail market hold enormous power over all other actors
in the supply chain. They are often the main, if not the only scurce of income for FEQ's and the rizks of losing
supply contacis to a dominant buyer has led to today's cituation where the food value chain is cleardy

dysfunctional.

The more reliant an agri sector is on the dominant retall buyers and the domesSc retail market, the more
unfairmess and inequitable distribution of value occurs throughout the food supply chain. The supply of home-
grown Irish vegetables and frech produce are a case in point. There has been a constant decline in grower
numbers from approximately 377 vegetables in 1999 o today's estimated numbers of 100 commercially viable

vegetable growers.

The IFA commissionad independent report! into the horficulture sector, published in February 2022, shows that
over the past 11 years, the average price of food fell by 9 percent while overall consumer prices increased by
13 percent. This report states that the price compression experienced in the horficulture sector has reculted in
current market failure. If the issues associated with this price compression ane not addressed the sector will
confinue to contract.

The General Scheme of the Agriculiural and Food Supply Chain Bill 2022 cannot lose sight of the core issues
within the food value chain and it must solve them. Too much focus on technicaliies and the flow of food at the
lower end of the supply chain will yield slower and less vizible results.

IFA iz clear that thiz Bill must be focused on addressing the imbalance of power that currently exisie within e
chain and putting in robust controds that will prohibit the currently dominant retailers from forcing down the fam
gate price to levels that hawe already forced farmers ouf of business. We are now at a stage where security of
food supply should be the overarching conzsideration rather than producing food as cheaply as possible.

Sustainability

There iz now a relentless focus on suctainability. There are three pillars to sustainability; environmental, social
and economic susiainability. Today in breland, we hawve legiclation underpinning two of these pillars;
environmental and social sustainability. There is no legal protection for the economic sustainability of food

producers. This has to change. This Govemment has the opportunity today and must give the new Office of
Faimess and Transparency, greater legal powers go beyond the EU UTP Directive

IFA welcomes the authority in this Bill to investigate, but it remains to be seen if it will lead to proper sanciions
of the major players, the big retail buyers, and ensure farmers position at the bottom of the food chain is not
abuzed ag it haz been for many years.

Suctainability i an eacy cslogan for retailers to use foday but farmers need this Govemment fo enforce
sustainability credentizls and ensure that it's nof just used az a marke@ing slogan to atiract footfall. Despite all
the rhetoric around sustainability from major retailers, ukimately price is the main &ctor that iz influencing their
food purchasing decicions. IFA is clear that unit product price of food i cfill the number one factor in determining
supply contracts being awarded to FEO's or farmers.

The digruption to the food supply chain caused by the ongoing Russia/Ukraine conflict has highlighted to
everybody, the brittle naturs of both the energy and food supply chains.

! Fietail Price Compression Threatens the Wiabiity of Iish Horfiouiure - Jim Power
*Direcive (EL) 2019633 of Tie European Pariament and of he Councl of 17 APl 2019 on urdair rading pracices in busness-o-osiness
LRt ENiges in the agricuural ana food SUpy chain
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If the dominant retzilers are lefi to their own devices, they will, in time, eliminate all local production of fresh fruit
and vegetables and other foods that ane reliant on the domesSc refail market. It is already happening in the
horticulture sector with the availability of Iish grown vegetables being replaced by imports, purely bazed on
price.

Comments of the Bill

The IFA welcomed the establishment of a new state body, the Office for Famess and Transparency in the Agri-
Food supply chain, which will come under the responsibility of the Minister for Agriculure, Food and the Marine.
Thiz new Office has the potenfial to serve a vital role in addressing and reclifying the current inegquitable
distribution of power in today’s food supply chain, a food supply chain which iz cleady broken.

The position of farmers and fizhers at the lower end of the supply chain needs to be greafly improved. Thiz i a
siated purpose of the Bill and also the EU Unfair Trading Practices (UTP) Direcfive. Following scrufiny of the
Bill, IFA believes that additions to the Bill are needed before final publication o ensure it ic fully fit for purpose.
Government must ensurs the new Office has full powers fo investigate, report and change pracfices leading fo
curnznt insguitable distribution of valus throughowt the food chain.

Major refailers at the top of today’s food chain and a small number of large food senice providers currendy hold
inordinate power in Insland’s food supply chain. Thiz power leads to an inequitable distortion of value being
distributed down to primary producers of food. The Bill nesds to specifically call out whers the current power
imbalance lies, and state fhat this iz where the focus of the new office will be directed.

The Bill encomipasses all stakeholders in the food chain and the EU UTP Direcfive affectz many hundreds of
food business operators (FBO's) involved in the agr-food supply chain, but ulimately it iz the most poweriul
players that must be tackled and forced to change curment praciicss.

IFA is calling on the Minister for Agriculture, Food and the Marine and this Government to include a stated focus
on five major retailers and three main food service providers as the initial primary focus for the new office.

Analyzsis and Reporting

One of the functions of this new Office is to include a reporting funclion on price and market data along with
aszociated analysis. The objeciive of tis function is fo enhance faimezs and distribufion of value throughout the
food chain. It iz imperative that this funciion includes proper value chain analysis which cutlines what porfion the
primary producer is receiving. Thiz iz a key requirement - without it the ineguity in the food chain cannot be
properly addressed.

The current equitable distribution of value from the retailer shelf down fo the primary producer must have
deterring consequences for those rezponsible. Where the farmer i clearly not receiving a fair perceniage of the
final retail price, this new office must have the power 1o enforce price changes to exiziing supply confracts, and
follow the money back through the supply chain to the farmer. Without thiz power o change confractual
agreemenits there will be no change to the current power imbalance.

IFA iz calling on the Minister for Agriculiure, Food and the Marine to enshrine the responzibility of the new office
o investigate whene unfaimess is clearly reported and ensure immediate aclion is taken to rectify it
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Unfair Trading Practices (UTP) Directive EU No. 2015/633

Today, the responsibility to ensure Ireland iz fully compliant with this EU Directive falls to the Enforcement
Authority; part of the Depariment of Agriculiure, Food and the Marne. This role will b2 menged into the new
Office of Faimess and Tranzsparency when established.

IFA zeeks that this role is much greater than ensuwring compliance with an EU Dirsctive, and must have a specific
role to promote fair rading practices in the agr-food chain. This will initizlly be about stopping the current untair
frading practices which are endemic within the Irizh retail sector.

IFA iz aware from engagement with stakeholders throughout the food chain, that threats from dominant retailers
o gimply cancel and move contacts of supply are regulady made to wholesalers, who look to fully recoup costs
for themeshves and their farmer suppliers. Farmers and many FEO's are operating in a tough environmenit,
negofiating with buyers than hold a huge advantage in terms of scale and power. This new office has a job fo
identify where unfair trading practices are happening and reprimand them in crder to re-establish faimess.

IFA iz aware of instances in the recent months whers both farmers and FBO's sought price increases for food
supply that were fully accepted by buyers for larger refailers only to be subsequently offersd a much smaller
price increase on a “fake | or keave i basiz. This iz the actual reality of what is currently happening in our food
supply chain foday.

The new Office must have opportunity for farmers and FED's to report such praciices ancaymously without fear
of refaliation from retailers. This iz one of the biggest hurdies that the new office will face az many farmers and
smaller suppliers fear the consequences of highlighting what they believe to be unfair frading practices.

Rizing imput costs driven by energy, feed and ferilizer prices are all challenging farmers today. However, they
are faced with huge resistance from the dominant retailers in the food chain which i resuliing in unsustainable
negative margins on many family farms, a situation that cannot continue.

IFA welcomes the ability of the Minister to extend, amend and add to the existing UTPs which IFA iz calling for
in this submission.

There are 10 black UTPs that are prohibited in all circumstances and an additional & grey UTPs, prohibited
unless previously agresd in clear and unambiguous terms in a supply agreement between buyer and seller.

IFA recognise that the UTP Directive, fully enforced, will be a positive step in rebalancng the positions of power
in the food supply chain, but they will not be sufficient, on their own, to redify the clear market failure evident in
the food value chain. Additional prohibited black UTPs are required to be added by the Minizter to achieve the
goal of rebalancing power in an equitable fashion throughout the food chain.

IFA iz secking the Minizter to follow through on the following additions to the Bill and ensure the new Office iz
up and running in 2022_ In summary, the Bill must include the following addition fo the cument UTPs:
* Ban below cost procurement of food
Ban on below cost ==lling
securty for suppliers in all tendering process
atringent rules around retail food price promotion
Minimum dedicated shelf space of at least 30% for branded food products
Uze of non-approved logos must be prohibited, particularly the use of the Iizh Flag
‘Fake Farm'’ brand names created to mislead the consumer must be prohibited
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IFA requests the Minizter and the Joint Oireachias Committee on Agriculture, Food and the Marine fo include T
addifional UTPs in the final legislation.

1. Ban Below Cost Procurement of Food

There must be an additional UTP to prohibit the buying of agr-food below the cost of production by food
procurement managers in dominant positions. This needs to be dearly directed towards the retailers and main
wholezale food service providers. This will ensure vulnerable sectors reliant with fresh, perichable produce which
hag a limited zelilife, will be paid their costs of production az a minimum. |FA proposes that published sectoral
costs of production be completed by Teagasc, the indzpendent agricultural education, research and advisory
body. These cost of production per sector, must be kept under regular review in response o input markets
changes, should be enchrined in the Bill az a minimum price that buyers can pay producers and suppliers of
food. While not zolving all problems with this inclusion, it will 9o a long way to preventing the dominant buyer
from pricing farmers out of production az has occurred in the horticuliure sector for the past 20 years.

2. Ban on Below Cost Selling

IFA iz seeking the reinfroduction of a ban on the below cost selling of food. Orginzlly prohibited as part of
the 1987 Restriclive Practices (Groceries) Order, the ban prevented refailers from using food as a loss leaderin
their business. Unfortunately, this order was subszequently abolished in 2008 by the then Minister for Enterprise,
Trade and Employment Micheal Marfin TD. A reintroduction of 2 ban on below cost s2lling of food will help
safequard domestic production of food, in particular fresh perichable foods such 2= fruit and vegetables. This
will reduce our reliance on impors which are lese environmentzlly sustainable than locally grown produce.

selling food below the cost of production completely undermines domestic food producers. Our esteemed
Prezident of Ireland Michasl D Higging called out this practice at the Bloom Event in Dulblin recently (02.06.22)
and urged consumers to end the destructive praciice of below cost zelling by choosing not to purchase artificially
low-priced food.

IFA greally acknowledge our President for calling out thiz praciice but the conzumer alone cannot sohve the
problem. The consumer is atiracted fo low-cost marketed groceres, while retailers have seemingly never-ending
budgets fo constantly barrage us with the low-cost food offerings. The IFA commissionsd report into the Irish
Hosticulture Sector, February 2022, fifled “Retail Price Compression Threatens the Viability of Iish Horficuffure™
shows that over the past 11 years, the average price of food fell by 9 percent while overall consumer prices
increased by 13 percent. The report states that while it iz not always in the best interests of the market to have
a conziderable level of reguiatory intervenfion, it iz necesezary if there iz clear market failure. The report identifies
that the horticulture food supply chain iz currenting experiencing market failure, and if the izsues facdng this
sector are nof addrezsed, the secior will continue fo confract, with considerable loss of rural employment,
increased imports of frech produce; and the potential of the sector to help the country in general and agriculture
in particular o reduce emizzions will be seriously undemmined.

In 2013, in the period before Chrisimas a number of retallers discounted frech wegetables to S for 1 kilogram
of vegetables fo aftract foolfall info their shops in the lucrative Christmas period. Without protesting
demonstrations by growers organized by the IFA, this practice would have confinued and gained traction, likely
leading to the complete elimination of the Irich horticultural sector.

Reintroducing such a ban will give stability to the cument cohort of very vulnerable growers of lrigh fruit and
vegetables in particular. Do we want o zee a sitluation where, Ireland, as one of the most ferile crop-growing
countries in the world, must import all our frech fruit and vegetables? It may shock some that Ireland imports the
majority of thiz produce foday and the decling in farmers involved in growing of frech produce for the local market
can be traced back to the abolifon of the Grocenes Order.
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Many lauded the removal of this ban on below cost 2=lling and said the consumer would gain from cheaper food.
Thiz has been frue to a large extent but at 3 massive cost to Iizh primary producers. A national policy iz needed
that allows a greater proportion of our food to be grown locally in 2 recognized and measured susizinable
fashion.

3. Tendering process

Tenders onginating from the refailers to secure supplies of agr-food from farmersigrowers/groups
should be multi-annual in nature providing, in 20 far as possible, greater cerainty and support against
the impact of unpredictable seazonality on food production. Mechanizme should be provided within
exisling arrangements to facilitate continued engagement, negotiation and renewed fermelprice in
exceplional circumstances and unforeseen market dynamics, including an agreed lag period to their
implementation where relevant. Terms must be agreed in advance of annual planting of crops.

4. Promotions

Where a retailer engages in any dizcounts on agri-food products as part of a promoon, the retailer shall,
prior io a promaotion specify the period of the promoSon and the expected quantity of e agricultural and
food producis to be ordersd while the promotion iz on. Promofions must be cleady funded by retailers
and not by suppliers.

3. Branded Food Products

IFA calls on the inclusion of 2 minimum dedicated shelf space of at least 30%: for branded food products.
Premium branded food selling at a higher price to consumers will result in a greater price being passed
down the food chain back fo the farmer. It is clear that where a retail doss not offer branded food to the
consumer, the famer will reczive less.

6. Use of Logos
IFA calls on the Minister for Agriculiure, Food and the Marine to give the new Office the power to ensure

that all retzilers of agr-food only use Govemment and agency approved logos (2.9, Bord Bia Quality
Azsurance Mark; National Dairy Council loge) to indicate the Irigh arigin of produce. The Bill must include
a prohibiticn of using the Irish tricolour flag and cther self-created logos in the likeness of the Ifsh flag
that may confuss the true provenance of producis.

7. Fake Farms

Retgilers of food must be prohibited from creating fictional Take farms’ to 22l their own branded food.
These “ake fams™ could be misleading o the consumer and be interpreted as being of local origin,
which may nof be the case. IFA raised that use of “fake farms” by food retailers in 2021. The use of
“Coolree Creamery”™ by Lidl and “Clonbawn Irizh Dairy” by Aldi to sell their own private [absl milk was
publicized by IFA in 2021. An applicafion for a court injunction prohibiting IFA was confinued exposurs
of theee Take farms’, and was rejected by The High Court.

Focus Must be Directed fo where the Core Problem is — the Food Value Chain

The EU UTP Directive covers all staksholders in the food chain, not just the major retzilers and main food service
providers. While this is correct, we have to recognize that this iz a Directive that was carefully conzidered for all
EL members siates, not Ireland alone. Whiat makes Ireland different than other fellow European member states?

The co-cperafive movement has been very successiul in the dairy sector, but it has not been ag successful
across other sectors of Insh agriculiure.  Our European counterparis hawe a greater establishment of co-
operatives and producer organisations which gives a greater lewel of protection to the primary producers who
are generally members of both of these organizations.
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The ability of a single member of a co-operafive or producer organization to call out an unfair practice
anonymously through their crganisation iz [acking in Irsland today.

The EU UTP leqislation must not be uzed to overburden some of the smaller stakeholders that deal directly with
farmers in fzrmer to buziness relationships in purchasing primary agri-products. The focus of the new Office of
Faimess and Transparency must be directed fo the dominant players in the food chain. This is what will get
rezults and level the playing pitch.

Establizhment of the New Dffice
IFA calls on the Minister for Agriculture, Food and the Marine to follow through on the above addifions to the Bill
and ensure the new Office is up and running in 2022.

Legal Interpretation and Definitions

The new Office must sive 1o ensure that the new Bill iz clear and does not leave noom for unintendsd legal
interpretation. |[FA has already expenienced differing views from refail buyers on the definiSon of a perichable
product. This is important in order to comply with payment terms under the UTP Direclive. The new Office must
clearly define what iz perichable or not and not leave it open to interpretation by parties who may stand to gain
from taking a difiering view. For example, a difierent interpretation could allow 2 buyer to extend payment o 80
days rather that the required 30 for a perichable or non-perichable product. If on receipt of a query, that new
Office must commit (o giving a definitive answer to such queres in a prompt imeframe.

General Functions and Role of the New Office

+ Promote faimess and fransparency in the agricultural and food supgply chain and in particular for farmers,
fishers and small food businesses.

IFA: IFA sesks the Minister for Agriculture, Food and the Maring to state that the focus of attention of this
Office will b= on the actors at the top of the Food Chain; the main retailers of food in Ireland today.
These are the aciors that hold the buying power and have distorted the market against the primary
producer.

*  Make available analysic of nformation on price and market data in e agricultural and food supply chain
in Ireland

IFA: IFA requests that the Minister for Agriculture, Food and the Marine clearly enshrines the reporfing
requirements on a regular basis. IFA suggests monthly reports publicized with at least quaredy
information seminars [online & in-person) to assist in dissemination the data o stakeholders down e
food chain. Thiz analysis should alzo include data on percentage share of the food value chain that is

returning fo the primary producer.
* Encourage, enforce and investigate compliance with the rules on unfair trading practices provided fior
by or under this Bill.
IFA: The focus should be cleardy stated that the new Office will tackle the stakeholders with the greatest
power i. e the main retailers, in the supply chain, not the smaller buyers, as a priority.
* Bring summary procesdings for offences under this Bill;

IFA: IFA sesks full powers of entry and investigation as cutined under this Bill to be uzed by all agents of
the new office in bringing investigations and procesdings before the Courts.
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The Bill gives very substanfial powers to agents working for the new office. The Minister for Agriculturs,
Food and the Marine must get assurance from the Minister for Jusfice and the Garda Commissioner,
that every support from An Garda Siochana will be given, when required to assiet in investigations.

Board and Membership

The Bill outlines that the Board will congizt of a Chairperson and five ordinary members, two of whom shall be
primary producers. |[FA seeks the expansion of thic board to at least 5 primary producer members to allow greater
representation.

The elected President of the IFA should be allocated the first pimary producers’ board seat. Also, the primary
producers’ members should not have conflicted interests in other sectors of the food chain such as food processing
or retailing food.

Committees:

IFA welcomes the inclusion of the provision fo establish necessary commitiees. IFA suggest that vulnerable
geciors that are in severe decline due o their reliance on the domestic retail sector, must hawe representative
committess ectabliched as a priorty. Primary producers, independent advizory experiz, Teagaec, Bord Bia and
IFA staff should be considered in nominating membership of such commitizes.

Other agri-sectors which have a larger dependency on exporie market should also have commitiee representation.
However, the prionty is the frech produce sectors that are being squeszed out of existence by big retailers.

Office Engagement of Expert Consultants and Advisors

IFA encourages the practice of seeking the most suitable qualified expertize when and where needad. When
zetling baseline costs of producton, IFA encourages the Mimister for Agriculturs, Food and the Marine to
recommend that the Office engage with both Teagase and UCD School of Agriculture and Food Science.
Additional recognized experiize should be engaged when and where needed.

Complaints to Office

IFA iz the only farmer representative body representing all agri-sectors, and the only representative body for the
most vulnerable sectors which are dealing directly and the most refiant on retailers. This ncludes fruit and
vegetable growers, liguid milk producers and pig and pouliry farmers.  The fear factor of making a formal complaint
to the new office is a real barer to suppliers making formal complaints.

Ensuring anonymity iz fundamental to the success of this legizlation.
IFA propose that Bill Head 38 Complaints, 3(b) iz reworded to the following:

‘Other organizations that have a kegitimale interest in representing suppliers shall have the right fo submi
complaintz, provided that such organisafions are independent non-profit-making legal persons.  This is required
fo encowrage those that befieve they are being negafively affected by mare dominant buyers in the food chain and
subject to UTPs'

(Removing “at the request of a supplier, and in the intersst of that supplier”)

(3) Where the Office considers that there are insufiicient grounds for acting on a complaint, it shall nform the
complainant in writing of the reasons within a reasonable period of time afier the receipt of the complaint.

(Inclusion of in writing)
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Prohibition on Unfair Trading Practices — Regulation

Additions to Head 39

4. (1) A person shall not engage in an unfair frading practice prohibited by or under this Bill.
12) Where the Minister considers it to be appropriate having regard to:

IFA Addifions:
(1) to the viability of the primary producer
(m) there iz a risk of the continued supply of Irish produced food

The Minister may, having consulied with the Commizgion of the Eurcpean Union, by Regulations prohibit certain
frading pracfices in business-to-business relationships in the agricultural and food supply chain (referred to az
an “unfair frading practice”) whene such practice:

() undermines the viability of the primary producer
[v) putz the supply of seazonality available Ich food at risk

Engagement with Suppliers

IFA call on the Minister for Agriculture, Food and the Marine to include in the reguiations a sfipulation that
dominant retall buyers must engage with their suppliers when in receipt of watten/email requests. Where
requesis fo review terms of supply contacts, the supplier must be afiorded the opportunity fo oufline supply
Bsues to the more dominant retzil buyer in the food chain.

IFA iz aware of numerous incdents in 2022 where suppliers of agri-fiood have failed o get any engagement with
their retail buyer regarding both ongoing supply contacts and contracts that were nearing renewal date. This
must be dearly defined as a UTP and subject to severe repercucsions when found o be used ag a delaying
tactic by dominant retail buyers.

Head 44

Agri-food Regulations

44 (1) The Minizter may make regulations relating to, or for e purpose of—
IFA additional wording:

(1} the collecfion of price at all stages in the food supply chain and market information to address issues of lack
of trangparency and information asymmetry in the food supply chain

Head 52
Fines and Penalties
52. (1) A person who commits an offence under section 29(3) is liable, on summary conviction, to a class A fine.

(2) A person who commits an ofience under sections 48{11) or 43(1) (a) iz Kable, on summary conviction, fo a
class A fine or imprizonment for a term nof exceeding & months, or to both, or (b) i= Bable, on conviction on
indictment, to a fine not excesding €200,000 or imprizonment for a term not exceeding 3 years, or to both.
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The Bill outlines that possible fine or imprizonment can be impoged upon conviction under fhiz Bill. Financal
penaliies up to€500,000 are not going to rebalance the power between buyers and ==llers in the agri food supply
chain or level the playing field. €500,000 is a hugs amount to a sole frader farmersigrower or small FEO but itis
a small fraction of a percentage of the annual tumaover of one of the larger retzilers. IFA consider the upper limit
of €200,000 on summary conviction too low in the confexdt of the anmual fumover of the largest most, dominant
siakeholders in the food chain.

IFA propose a much higher mit of €4millon or 4% of annual fumover, whichever iz higher. This would coincide
with similar penalty critzria as sef out by the GDPR legislation.

Head 55

Fixed payment notice

(2) An officer who receives a report under subsection (1), if he or she considers it appropriate, may serve on the
per=on a nofice in writing (“iixed payment nofice”) siating that—

[b) the person may during the period of 28 days beginning on the date of the nofice made to the Minister, at the
address specified in the nofice, a payment of €250 (or such other amount, being an amount nof excesding

€1,000, a= stands specified by order made, from time to time, by the Minisier and difierent amounts may be
specified in respect of different offences) accompanied by the notice.

IFA consider the Fixed payment of up to €1000 as too low in the context of the offence and damage to the supply
of food. For payment of a fived charge notice, an upper bmid of €100, 000 and a lower amaound of €2 500 should
be impozed in the Bil.

Head 56
Fees

6. (1) Subject to subsection (2], for the purpose of mesting expenses properly incurred by the Office in the dus
performance of ite funcBons under this Bill, the Minister, with the consent of the Minister for Public Expenditure
and Reform, may make regulations imposing fees to be paid by a person making a complaint under this Bill.

IFA considers it unnecessary and a detement to the success of this bill to have a legislative ability to impose fees
o be paid by a person making a complaint under this Bill.

This provision shoukd be removed.

Alternative Dispute Resolution

Whilz IFA recognise that altemafive dizpute resclution methods can be very beneficial, it must be recognized
the imbalance of power that exisic between buyers and sellers in most incidences in the agri food supply chain.
Azking a seller to enter into a mediation process with the buyer that they are in dispute with is entinely unfair
given the power held by the buyer over the s=ller, particularly the power held by the 5 main retailers in the Irsh
food supply chain.

IFA sesks the office to intervene as a first siep and uss its powers given in tis Bill to investigate and apply
sanctions if deemed necessary ag first pracfice.

Alternafive dispute resolution can have a ussful role especially beiween stakeholders that are more closely
gligned in terme of power in the food chain, size and non-dependency on one pary or the other.
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Background to Unfair Trading Practices Regulations:

In April 2019, Ireland adopted the EU Directive on UTF EUY Directive No. 2019/633 on unfair trading practices in
buziness-to-business relationships in the agriculiural and food supply chain. Ewropean Union (Unfair Trading
Pracfices in the agriculfural and food supply chain) Regulations 2021,

All new confracis /agreement covered by the UTP Requlations must be compliznt from July 2021 and all existing
contractz/agreements must be compliant by 28 April 2022

The UTP reguilations aim fo protect weaker suppliers against unfair trading practices (UTPs) by stronger buyers
in the agricultural and food supply chain.

There are 10 [Black’) UTPs that are prohibited in all drcumstances and an additional 6 ('grey’) UTPs prohibited
unless previously agreed in clear and unambiguous terms in a supply agreement between buysr and seller. The
UTP reguiation reguires Ireland o establizh an Enforcement Authority (EA) in the Depariment of Agriculture,
Food and the Marine which i in place.

The 16 UTPF's cover the following

Payment imeframes peniod, (but not the aciual payment terms!)
Terminalon and s=curity of supply contracts

Change fo confraciz by the buyer without agreement

Payment not related fo a specific ransaction

Risk of losg andlor deterioration transferred to the supplier

Mizuse of trade secreiz by the buyer

Refusal of written supply agreement mizsuse of trade secrefz by the buyer
Commercial retaliztion by the buyer

Tranzferming the costs of customer complaints to the supplier

ix Grey UTF 'z which are prohibited unless both supplier and buyer agree.

The buyer returns unsold producis to the supplier without paying for those unsold products
Payment by the supplier for stocking, dizplay and listing

Payment by the supplier for promotion

Payment by the supplier for markefing

FPayment by the supplier for adveriizing

FPayment by the supplier for =iaff of the buyer, fitting out premises
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Submission 1.5 — Irish Grain Growers’ Group (IGGG)

Irizh Grain Growsrs Group
Food Chain Supply Chain Bill 2022

Thank you for giving us the opportunity to forward our observations on the Bill.
We have a brief response ;

= We observe that the language used throughout the Bill, (example Head 2) |, uses
"agricultural and Food products™ and we note that an explainer is given. We are
asking should the l[anguage used include "feed” alan, that is "agricultural feed and
food products"?

= We observe in Head 10 that the Board and Membership shall consist of a
Chairperson and five ordinary members, two shall be primary producers. We
recommend that of the 2 primary producers, one at least should have experience and
capacity im non livestock matters at primary level.

» Head 44 The Title is Agri-food Regulations, should it indude Agri-Feed Regulations
in the fitle too?

» Head 58 (b) (i) Should "feed” also be included where "food" is mentioned, eg” food
processing”

Thank you for your time.
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Submission 1.6 — Irish Natura & Hill Farmers Association (INHFA)

Introduction

We welcome the opportunity to make this written submission on an issue of
major importance to both farmers and the consumer. Unfortunately, in making
this submission both farmers and the consumer have over time seen their
influence diminished in favor of ever-increasing profits for our major

supermarkets and the larger multiples.

Im @ society driven by perception rather than facts, consumers have been sold on
the myth of, a cheap food policy that is also sustainable. This myth ignores the
financial and environmental costs of producing food while promoting waste and
driving poverty.

At all levels of society espedially with regard to our workforce, there is legislation
in place to ensure workers are not exploited and are guaranteed a minimum level
of pay through a minimum wage. Unfortunately, this principle doesnt seem to
apply to our farmers and food producers, and while someone stacking shelvesin a
supermarket is puaranteed a minimum payment the same supermarket will
willfully exploit farmers, safe in the knowledge that there is no legislation in place

to prevent this.

As a consequence of this, we have seen an exodus from agriculture and potential
young farmers not committing to an industry that cannot deliver any level of
certainty. For those that remain in the industry, the ever-increasing demands

placed on farmers are clearly a factor in farm accidents and fatalities.

FPage 1lof3
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—— TURA & HILL FARMERS

=———= ASSOCIATION (INHFA)
= SEEEING FAIRNESS NOT FAVOURITISM

All of this is a damming indictment of legislation, both in Ireland and across
Europe. Our hope is that you and other legislators, care enough to address this,

and maybe, this process can be a critical first step.

What needs to happen

The following are proposals the INHFA maintains can make a positive impact if
applied.

# Outlined in the Bill are proposals to establish an Office for Fairness and
Transparency in the Agri-Food supply chain. This we support and maintain
that as part of its remit, it will be tasked with the role of establishing the
ongoing cost of food products. It should consider all input costs for farmers
and other primary producers including fixed costs and insurance. Moreover, it
should allow for a fair profit margin for food producers.

* From once we have an ongoing price index for the cost of producing all foods
then we will be in a much stronger position to identify and prevent below-
cost selling.

* This new office should also have the power to prevent supermarkets from
using any food product as a loss leader.

* We need to reassess conformity with regard to certain food products. An
example here includes the size and shape of certain vegetables, the colour of
eggs, etc. By applying stipulations around conformity farmers are losing out
on products they have produced but are unable to sell. This costs money and
also contributes to food waste.

Page 2 of 3
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—— TURA&HILL FARMERS

=———= ASSOCIATION (INHFA)
* | SEEKING FAIRNESS NOT FAVOURITISM

» In recognising that supermarkets are banned from demanding payment from
suppliers for promotions and shelf space since 2016 we need to ensure
adequate resources for the Consumer Protection Commission to ensure the
laws around this are being enforced. Giving the new Office for Fairness and
Transparency in the Agri-Food chain control over this is another option that
should be considered.

» We need a national and European awareness campaign explaining the
important role of food production and the need to respect and acknowledge
food producer’s basic right to a fair price that reflects their costs and their
work. Any such campaign should include our schools and all education
centers. It should also focus on food waste, the quality of our foods, and why

some foods such as organic cost more.

Conclusion

The establishment of the new office to regulate and control fairness in the food
chain is a positive step. However, it will need to be adequately resourced and
have enough power through legislation to act. Politically as the price of food
increases this office may become an easy target for the multiples in their

determination to maintain the status quo. — This must not happen.

We have outlined clear proposals that if implemented can ensure the shoddy
practices driven by the multiples and larger supermarkets are brought to an end.
In addition to this our proposals, through the awareness campaign can enhance
the role and perception of farmers and other food producers who provide the
most basic but essential role for all of society.
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Submission 1.7 — Macra na Feirme

Macra na Feirme's response to the general scheme of the agricultural
and food supply chain bill 2022

For many years now there have been issues in relation to transparency in the food supply dhain within
Agriculture and the varying levels of both power and scale that exists within the supply chain. Farmers
and primary producers including fishermen have long been at the receving end of price inequality and
an unfair bias towards [arger-scale busineszes that hold considerable power and determinant ability
of both price and conditions when it comes to the point of s3le or ransaction.

The commitment within the programme for the government there is a3 commitment that 3 new
Mational Food Ombudsman would be established. At the launch of the public consultation on the 26
of April 2021, The Minister for Agriculture himself referred to the office as The Food Ombudsman and
said he wanted it to bring greater transparency to all parts of the supply chain (DAFM, 2021).

When we look at short-chain examples of the cwrent position within the food supply dhain and
examine the interactions bebween large-scale businesses and small family-run primary producers it
highlight= in sharp foous the lack of faimess that curmently exist in the food supply chain. The
hortioulture sector is one primary example where the number of actors in the supply chain is two:

1. The primary producer
2. The retailer

In recent years and months, Ireland has s=en a reduction in the number of active farmers in this sector.
Some exiting farmers dte the lack of available labour a5 an isswe but the majority cte the price
received being unsustainable for those family farms to remain in exdstence.

When eamining the larger besf sector there have been serious concems on behalf of farmers for a
long number of years regarding the price breakdown in terms of payment received by the farmer but
also im terms of the distribution of arcass value across the supply dhain and the exact nature of that
breakdown remains largely unknown. We have seen the Grant Thornton report that was compiled for
the Beef taskfonce and the evidence produced within said report reflects the willingness of the sector
to engage constructively im providing transparency aoross all kevels and all actors within the fiood

supphy chain.

With increasing costs associated with food production in recent months, there is an ever-increasing
need for a dearly defined Food Ombudsman office, established to ascertain the breakdown within the
food supply dhain. There is also a need for a communication tool between the supply chain as a whole
and the consumer to ensure that the primary producer is protected across all levels of the supply chain
including at the point of s=3le. Az it stands the primany producer has largely no direct point of contact
with the consumer at the point of sale with the role to communicate left solely in the retailers' hands.

Response to General Functions

Macra na Feirme have previously highlighted that the need for the establishment of the National Food
Ombudsman has been identified by farmers as an urgent measure that is needed to rebalance the
position of farmers in the food supply dhain. Farmers have long been at the receiving end of sharp
price cuts and drops. As cutlined in the Programnme for Government the office of the Ombudsman was
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committed. Macra na Feirme feel that the powers being attributed to the Office of Fairness and
Transparency donot go far encugh in ensuring that the office is successful im protecting famners within
the supply chain.

The Office of Ombudsman brings with it greater powers when it comes to enforcement and powers.
The budget requirement set aside for the office of Fairness and Transparency is also insufficient when
compared to budget allocation for other Ombudsman offices established. The Ombudsman for An
Garda Siochana ourrently has a budget of £13.4 million.

Previous submissions in relation to UTP's Macra na Feirme also highlighted areas for additional
legislative requirements to ensure greater wansparency and Faimess. The option to add additional
reguirements under that legislation at the time of introduction was not availed of and was a missed
opportunity for the Govemment. Macra na Feirme had given mumerous examples of additional
practices that could be added while also ensuring that all outlined practices were defined as black.
Given the nature and distribution of primary producers, every effort must b= made to ensure that
their position in the food supply dhain is protected and enhanced.

The powers laid out under Heading 8 General Roles and Function of the office should include,
1 Establish foimess ond tronsparency in the ogricuiturol and food supply choin and in
particular for formers, fishers and small food businesses whose notural position is weaker
Promotion and encowragement of the adoption of practices by large companies and huge corporations
will not suffice in redistributing the power within the food supply chain. Ensuring fairmess and
transparency can only be achieved by the nature of enforceable regulations with penalties assodated
with the degree of the breach of rules and procedures.

2. muaoke on ovoiloble analysis of information on price and market doto in the ogricufturol ond
food supply chain in Irelond and afso comparable with price returned in markets ooross the
ELL

An examination of price variability across the EU and also across global markets gives a far greater
understanding of the market crientation at a given time. In recent years we hawve seen a divergence in
the price received particularly im the beef sector when compared to the Uk and indeed aooss The ELUL
Given the number of actors at certain levels within the food supply dhain in Ireland, it is necessary to
hiave this comparison and available research to give a completely transparent perspective on markets
and prices.

3. Enswre complionce with, ond roise awareness of, the nles on unfair troding proctices
provided for by or under this Bill ond examine on an ongoing basis the changing nature aof
Encowragement iz all well and pood but ensuring that compliance is maintained is oritical. A single
breach of practices or a change in behaviour by a large purchaser may be @tastrophic for a smaller
primary producer. Therefore ensuring that the rules are abided by is a far better proactive approach
than leaving all the enforcement to reactive measures.
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4. Enforce compliance with the rwles on unfoir troding proctices provided for by or under this
Bill and constantly revise proctices to ascertain new unfoir treding proctices that may be
required.

There will be a market adjustment and relationship development as a direct result of the changes
introduced in this Bill. Ensuring that the Bill has the flexibility to react to changes in contracts or
chamges in practices is onucial. Should this not be the case larger actors in the supply dhain may amend
particulars abowt agreements that operate within the nuwances of grey about faimess and
transparency.

L. Inwestigote instances of suspected breaches of the rules on unfoir troding proctices and
investigote reported breaches.
Ensuring that the primary producer and small business have a direct route to reporting is critical to
ensuring the success of the office but also the confidence that is needed to be built up amongst the
primary producer. A direct route to the office must be established with a straightforeard route to
complain about the primary producer at no cost. Bammiers to reporting will only create greater
ambiguity and less transparency.

&.  Bring summary proceedings for offences under this Bill.

Procesdings must lead to the enforcement of strict penalties induding monstary payments. Ensuring
that compensation for loss of eamings or loss of distribution access is also an important factor that
needs consideration.

F. At its discretion, to refer coses to the Director of Public Prosecutions where the Office has
reasonable grounds for believing that on indictable offence wnder this Bill hos been
committed.

There must b= an assurance that where reasonable the office has the power to enforce penalties and
restrictions at its cwn discretion. Ensuring that the office has its own enforceable rules means that
there is greater confidence among primary producers, greater power amongst the larger actors in the
food supply chain and also in kesping with the commitments made in the Programme for Government.
The regulator within the Uk has real teeth when it comes to enforcement and the office established
in Ireland must begin at the sames level.

8. Inwestigotion of the necessary regulotion needed to ensure that below-cost selling is no
longer permitted.

This is a critical piece of primary legislation that is required to ensure that retailers and distributors
are not acting im the pgood supply chain with  prices below the oost of
productionfwholesale/distribution or retail. The result is the downward pressure on prices received
by the farmers. In the short supply chain, we have seen this result in farmers going out of business. An
investigation imto short supply chain actions would provide an indicative outline of the interactions
between the primany producer and supplier. This is a supply dhain with little imterpretation needed as
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there are only two actors within the supply chain. If this reflects the actions on a wider scale within
the supply chain greater foous and regulatory requirements may be needed.

9. Provision of below-cost selling reguiations.

As gutlined above a huge area of concern for Macra na Feirme is in relation to below-cost selling. It is
also necessary to be conscious of the imternational nature of Irish Agriculture and the nature of the
miarkets that are accessed.

In cverview Maora na Feirme firmly believe that an Ombudsman office is the correct way to proceed.
An office with attributable powers of enforcement as that of an Ombudsman iz nesded to give
certainty clarity and independence. The make-up of the Board also needs clarification, there are
currently two primary producers outlined for the positions on the Board but who or from what
background will the remaining three positions be filled.

A review of the ourrent UTP's is also needed with the establishment of more UTP's while also
increasing the enforcement of the current grey UTP's. Funding is also a key concern in ensuring any
affice has the resources to meet the demands of its brief. Farmers and primary producers need the
utmiost protection and assurance that all legislation is screened to ensure this is achieved is
paramount.

References

DAFM. (2021, April]. Minister McConaiogue launches public conswlitation on establishment of o
Natiamal Food Ombudsman/Reguiator. Retrieved from www. gov.ie:
https:/ fwww gov.ie/en/press-release fefl Ta-minister-moconalogue-launches-public-
consultation-on-establishment-of-a-national-food-ombudsmanregulator/
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Submission 1.8 — Musgrave

Written submission to the Joint Committee on Agriculture, Food and the Marine Pre-
Legislative Scrutiny [PLS) stage of the Agricultural and Food Supply Chain Bill 2022

INTRODUCTION

Musgrave welcomes the opportunity to share our views with the Jloint Committes on
Agriculture, Food and the Marine during the Pre-Legislative Scrutiny [PLS) stage of the
Agricultural and Food Supply Chain Bill 2022,

The Irish food retail environment is unigue with a vibrant market of local producers and
businesses. Musgrave is a family business supporting other family businesses in Ireland. We
partner with independent retailers, who are entreprensurs providing vital employment in
towns, villages and cities across the country. Our retail partners and their teams live and work
in the heart of the communities they serve.

Musgrave is committed to ensuring fairness and sustaimability in the agri-food supply chain,
and that commitment has been proven through cur actions over the past 145 years. Musgrave
has always been a champion of the Irish agri-food sector. Some 75 per cent of all our goods
are sourced in Ireland and more than 1,800 local food producers and suppliers, along with
thousands of primary producers, are supported by our brands. Our Taste of Local initiative
showcases hundreds of small Irish food and drink producers in stores across the country and
SuperValu's Food Academy programme currently supports 320 Irish food and drink
producers, 52 weeks of the year.

IRISH LANDSCAPE

The intreduction of this bill is set against the backdrop of unprecedented and rising inflation
with resultant cost of living imcreaszes. This further underpins the abszolute need for fair but
also robust competition throughout the food supply chain. Irish consumers must have access
to value for money, choice and guality. Given the large percentage of Irish produce that is
exported, it is important to note the significant influence of global markets on the prices paid
to primary producers, and the more limited influence of domestic demand.

In this context, we ask that compliance with this bill is not overly laboricus, othenwise it may
deter retailers from working with local suppliers and could also drive costs into their

businesses at a time where they are already facing major increases in the cost of doing
business and particularly in energy.

MARKET AND PRICE REPFORTING FUNCTION

Az a grocery retailer, we are aware that there will be a requirement to report on the price
paid for mince and butter in the proposzed legislation. We would like to have more detail on
the methodology to be employed to satisfy this requirement. We would welcome assurances
that market sensitive data will be treated in a confidential manner and that accurate, like for
like compariscons will be used. We would also like to understand in greater detail what is
envisioned by the phrase “contingency issues”.
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GREY TO BLACK PRACTICES

Within the UTP directive, there was a clear distinction between ‘black’ prehibited practices
and ‘grey’ practices that may be mutually agreed between supplier and buyer. This distinction
is not reflected in the bill, as it is currently drafted.

The practices described as ‘grey’ are activitizs that are jointly agreed in advance betwesn the
buyer and the supplier, and often initiated by the supplier.

Promotions, advertising and marketing are highly effective drivers of consumer demand,
which is important to all participants throughouwut the supply chain. The ability to run and
market promotions is in the interest of the supplier, retailer, and the consumer. It is
particularly important in the current inflationary environment that the consumer can
continue to find value across their entire shopping basket, including in Irish produce. Allowing
these practices will support and protect all players in the market, including the supplier.

In the UE, the ability to agree promotions, advertising and marketing is permitted under the
Groceries Supply Code of Practice (GSCOFR). It is vital that a similar right to agree promotions,
advertising and marketing is permitted in lreland in order to protect Irish producers, retailers
and consumers, providing a level playing field with Morthern Ireland and the UK which is
essential particularly following the UK's exit from the EU.

REPRESENTATION OM THE BOARD OF THE OFFICE FOR FAIRMESS AND TRANSPAREMCY

To represent all parts of the supply chain fairly and ensure balance, it is crucial that the Board
has experienced representatives of retail, wholesale, farmers, processors and any other
relevant participants invelved in the supply chain.

Consumer interest and consumer protection is key and therefore it is critical that the voice of
the consumer is represented. There is strong precedent for this proposal, for example the
Commission of the Central Bank of Ireland, the authority members of the Legal Services
Regulatory Body and the board members of the Higher Education Authority of Ireland all have
consumer representation on their respective boards.”

We also request that the retail industry is consulted on relevant matters contained in the
strategy.

TURMNOVER THRESHOLD

The UTF Regulations cover any supplier of agricultural and food products with turnower up to
€350 million. Those with turnover exceeding €350 million are large suppliers with significant
bargaining power. The purpose of the UTPs was to protect smaller, primary producers and
not larger mult-national corporations. As such, we believe there is no justification to increase
turnower thresholds beyond the thresholds set by the EU.

FUTURE CHAMGES

There is a strong history of Irish law covering supplier protections. The EU Unfair Trading
Practices directive was pre-empted by the intreduction of the Consumer Protection Act 2007
(Grocery Goods Undertakings) Regulations 2016.
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Given this context, we ask that time is given to examine the effectivensass of existing UTPs
before any other changes are proposed. This iz particularly important given the current
unprecedented inflationary environment, supply chain disruption, and other challenges the
entire Irish food industry is facing as a result of these pressures.

If there is to be any consideration given to changing this legislation in the future, this should
be done only when it can be fully informed by an appraisal of the effectiveness of the
regulatory cbligations and with adequate time for a full consultation with all relevant
stakeholders.

COMCLUSION

Musgrave appreciates the opportunity to submit our views as part of the pre-legislative
scruting process, we are happy to respond to any queries relating to the positions outlined in
this submission.

#  The members of the commission of the Central hlkuflrelaid

- Thenmi:lemufme Elutlu:u'rty'ufﬂle I.Egal SE"LI'IE Ftegulatu'fﬂudy
hittps: _sra.ie/abowt-us/ authority-me
The board members of the Higher Education Authority: https://hea ie/about-us/board/
Each of thess bodies have not only consumer representatives but also representatives with
backgrounds in the sectors they regulate (financial services, legal and education
respectively).
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Submission 1.9 — Retail Ireland

Retail Ireland submission to the
Joint Committee on Agriculture, Food and the Marine on
the Agricultural and Food Supply Chain Bill 2022

June 2022

Retail Ireland would like to thank the Committee for affording us this opporunity to
submit the views of retailers as part of the pre-legislative scrutiny process of the on
the Agriculfural and Food Supply Chain Bill 2022

Retail Ireland is the representafive body for the entire retail sector in Ireland. Our
members include Ireland's main retail brands, including major supermarket groups,
department stores, DIY, electrical retailers, dothing and fashion retailers, symixol
groups, forecourts and specialist retailers. Retail is Ireland's largest industry and
largest employer, with a presence in every city, town and village, right across the
country.

Fetailers in Ireland worked closely and effectively with the Competition and
Consumer Protection Commission and their suppliers to embed the Grocery Goods
Fegulations introduced in 2016, and more recently have engaged with the Unfair
Trading Practice Enforcement Authority to ensure compliance with the Unfair Trading
Practices Regulations. As such, retailers have done extensive work fo prepare for
the introduction of this legislation.

Fetail Ireland and its members recognise the need to ensure faimess and
sustainability in the agri-food supply chain and can see the benefits in addressing
gaps between the European Union (Unfair Trading Practices in the Agricultural and
Food Supply Chain) Regulations, 2021 and the repealed Conzumer Protection Act,
2007 (Grocery Goods Undertakings) Regulations 2016.
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However, it is worth noting that the Regulations are still relatively new and, as
highlighted in the research presented to the UTP seminar hosted by the Department
of Agriculture, Food and the Marine on the S Aprl, many suppliers are still not fully
aware of the provisions and protections that are in place under the UTPs.

Given this context, it is vital that curmrent UTP obdigations are afforded the necessary
time fo bed in. If there iz to be any consideration given to changing the UTP list in the
future, this should be done only when it can be fully informed by an appraisal of the
effectiveness of the established regulatory obligations and with adequate time for a
full consultation with all relevant stakeholders.

It iz alzo important to note, particulardy given the context of rising inflation and
increazes to the cost of living, that fair but also robust competition throughout the
food supply chain is vital in delivering value for money, choice, and quality to Insh
consumers. Working with partners across the supply chain, the retail sector has
demonstrated its ability to do this over the last decade. It iz crucial that nothing i=s
done to undermineg itz ability to do the same over the course of the next ten years.

Pleasze find below some specific observations regarding the legislation currently
under consideration by the Committee. Retail Ireland is happy to follow up if there
are any quenes relating to the positions cutlined in this submission.

HEAD 9

Section 9 (1) {c) and (d) say: Without prejudice to the generality of section 8, the
particular functions of the Office shall be to: (c) collect, analyse and report an publicly
available price and market dafa in the agricufiural and food supply chain; (d) publish
regular analysis and reporis on price and market information or contingency issues
in regard fo the agricultural and food supply chain.

Grocery retailers have already been advised that there will be a requirement to
report on the price paid for mince and butter, and feedback has been provided on
and how this would work from a practical perspective. If it is envizaged that more
products will fall under the scope of this, it will be important to engage with retail (and
producers etc.) to ensure an understanding of the logistics around this. With regards
to 9 (c) which references publicly available price and markel data, again,
engagement with industry on this would be welcome, to ensure like-for-like
comparnsons are used, and the confidentiality of market sensitive data is maintained.

HEAD 10 and HEAD 12

In relation to the Board, section 10. (1) states that The Office shall have a Board
which shall consist of the following members: (a) a chairperson; and (b} five ordinary
members, of which two shall be primary producers. In addition, section 12. (3) states
that the quorum for a meeiing of the Board shall be 3.
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Retail Ireland views the purpose of the Office as providing (amongst other things)
independent governance on and compliance with the provisions of the Bill.
Specifying, as a starting point, that 40% of the ordinary memkbers of the Board will
comprise of primary producers, seriously reduces the balance of the Board
particularly in circumstances where the Chairman iz designated by the Minister
(Head 11{1]), the Chairman has a second or casfing vote (Head 12 (6)), the quorum
for a board meeting is 3 (Head 12 (3)), and each board member has a vote
notwithstanding any conflict or perceived conflict.

To represent all parts of the supply chain faily and ensure balance, it is important
that the Board has experienced representatives of retail, wholesale, farmers,
processors efc. We suggest that a representative of the retail sector should
constitute at least one of the ordinary members of the board. Consumer interest and
consumer protection is also key. It is important that the voice of the consumer is also
represented. In addition, we would suggest that a quorum should need to congsist of
at least one ordinary member (i.e., that a chairperson and two primary producers
cannot constitute a quorum ).

HEAD 20

20 (3) states: When preparing the strategy sfatement, the Board may consulf such
persons as it considers appropriate.

Retail Ireland suggests that the retail industry should be consulted on relevant
matters contained in the strategy.

HEAD 21

21 (5) states: Without prejudice fo the generality of subseciion (4), the Office shall-
(a) publish an annual report detailing the number of complaints received and the
number of investigations opened or closed during the previous year, and (b) for each
closed investigafion the report shall summarise a description of the complaint, the
outcome of the investigation and where applicable, the decision taken, subject fo the
canfidentiality provisions of Regulation 38.

21 (B) states: The Office may publish details of ifs decisions refating to (a)
prohibitions of unfair trading praciices, or where the buyer was regquired fo bring such
prohibited trading praclices fo an end, or (b) the imposition, or iniliation of
proceedings for the imposition of fines and ofther penalties, and inferim measures
relating fo unfair frading praclices.

Retail Ireland would azk that, if buyers are to be named in this report, they should be
given fair notice of this and an opportunity to comment.
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HEAD 38
Head 38 covers the scope of the Office to investigate complaints and provides that:

12) Euppliers may address complaints fo the Office where:

a) The supplicr is established in the stals, or

b) Where the buyer is suspected to have engaged in a prohibited practice is
established in the State.’

The 2021 Regulations similarly specify that they apply fo:
‘Sales where either the supplier or the buyer, or both, are esfablished in the Union’.

Retail Ireland believes that both definitions create difficulties in respect of jurisdiction
for the Office and/or of primacy in terms of similar unfair trade practices legizslation
enacted in other member states or non-member states. We would appreciate clarity
around what powers of enforcement is it anticipated the Office will have in a scenarnio
where a supplier is established in the State, but the buyer is established outside the
EU. Using the UK as a specific example, are any issues of precedence anticipated
with local UTP provisions (the Groceries Supply Code of Practice) where the buyer
and sales are in the UK.

HEAD 39
Section 3a)

Thiz section describes the activiies or practices that the Minister may specify as
unfair frade practices but does not yet appear definitive in terms of what will be
legislated within the Bill. Thiz includes the Black and Grey practices identified in the
current 2021 Regulations under points (3) (a) (i) to (xiv) although it is noted that:

. Point (3} (a) (i) and (i) only prohibit late payment, and do not refer to the
maxzimum payment terms of 30 and 60 days incorporated in the 2021
Regulations.

. These pointz do not include the provisions contained in the 2021
Regulations on payments and allowances, albeit they are referred to later
in the Head.

Pointz 3 (a) (xv) to (xxxii) are additional to the requirements in the 2021 Regulations
and it iz noted that there iz duplication within these points and with eadier provisions
(for example (x) & (xiil) or (xxv) & (xxiii)).

The Bill as drafted has lost the clear distinction between 'black’ prohibited practices
and ‘grey’ practices that may be mutually agreed between supplier and retailer. So,
for example, whilst it would clearly be unacceptable for agreement on a promotion to
be obtained by duress, mutually agreed promotions will be to the benefit of all parties

in the supply chain including the consumer.
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In a post Brexit world, it is vitally important fo ensure a level playing field still exists
with Morthern Ireland and the rest of the UK, where the ability to agree promotions
and adveriising and marketing iz permitted under the UK's Groceries Supply Code of
Practice. Respecting freedom of contract is key to continue to allow flexibility to all
players in this market

Maore generally, it is also crucial that due time iz afforded to allow the new provisions
to bed in and be fully appraised before any consideration is given fo any further
matenal changes. A failure to do this rizks the introduction of counterproductive
amendments, which that could ultimately be to the detriment of all, including the

CONSUMET.
With the abowve points in mind, we would recommend:
= The provisions in section 3a) are reviewed to remove duplication / overdap

# Clarty iz provided on whether 20- and 60-day maximum payment terms will
continue to be mandated by the Bill

# The provigions are grouped as either Black or Grey similarly to the current
uTpP

= Consideration is given to whether certain clauses are overly restrictive
potentially undemining competition and / or hampering positive working
relationships (in particular 3a xv, xvi, xvii, xvili, xxi and xxiv)

Section 3 (d)

Thi=z section says the Minister may specify the furnover disparity between buyers
and suppliers at which a trading practice becomes unfair and may set the thresholds
relafing to same’

Clarity would be welcomed in relation to this section and how it relates to the existing
UTP Regulations. We note that the UTF Regulations afford protection for any
supplier of agricultural and food products with graduated turmover limits of up to €350
million subject to the suppliers turnover being lower than the buyer's tumover within
the stated categories.

Suppliers with tumover exceeding €350 million are large suppliers with significant
bargaining power and this is recognised as such by the EU when determining
turnover thresholds. The purpose of the UTPs iz to protect amaller, primary
producers and not larger multi-national corporations. Retail Ireland believes there is
no justification in any move to increase tumover thresholds and would welcome
confirmation that these will remain unchanged.
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Head &8

Head 58 provides the power o impose levies to meet the expenses of the Office
incurred in the discharge of its functions under the Bill.

Given the scope of the Bill will extend to all organisations within the end-to-end
supply chain, we would welcome clanty on how the Minister anticipates a levy be
equitably apportioned and recovered. Additicnally, how will the Minister provide
assurance that value for money is achieved in respect of the utilization of the levy by
the Office?

Head 62

Head 62 covers the potential for buying organisations to submit additional voluntary
codes of practice for approval by the Office. From experience of other industries,
voluntary codes of practice are usually created in the absence of statutory or
regulator provision mandafing minimum standards in respect of a particular activity
or market. We would ask that the Minister provide further details of the
circumstances envisaged where a voluntary code could be relevant in addition to the
mandatory provisicns that will be included in the final Bill.
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Appendix 2: Terms of Reference of the Committee

Scope and context of activities of Select Committees (DSO 94 and
SSO 70)

DSO 94

(1

)

(@

(b)

(c)

(d)

©)

The Dail may appoint a Select Committee to consider and, if so permitted, to take evidence
upon any Bill, Estimate or matter, and to report its opinion for the information and assistance of
the Dail. Such motion shall specifically state the orders of reference of the Committee, define
the powers devolved upon it, fix the number of members to serve on it, state the quorum, and

may appoint a date upon which the Committee shall report back to the Dail.
It shall be an instruction to each Select Committee that—

it may only consider such matters, engage in such activities, exercise such powers and
discharge such functions as are specifically authorised under its orders of reference and
under Standing Orders;

such matters, activities, powers and functions shall be relevant to, and shall arise only in
the context of, the preparation of a report to the Dail;

it shall not consider any matter which is being considered, or of which notice has been
given of a proposal to consider, by the Joint Committee on Public Petitions in the exercise
of its functions under Standing Order 125(1) *; and

it shall refrain from inquiring into in public session or publishing confidential information
regarding any matter if so requested, for stated reasons given in writing, by—

(i) amember of the Government or a Minister of State, or

(i)  the principal office-holder of a State body within the responsibility of a
Government Department or

(i) the principal office-holder of a non-State body which is partly funded by the
State,

Provided that the Committee may appeal any such request made to the Ceann Combhairle,

whose decision shall be final.

It shall be an instruction to all Select Committees to which Bills are referred that they shall
ensure that not more than two Select Committees shall meet to consider a Bill on any given
day, unless the Dail, after due notice to the Business Committee by a Cathaoirleach of one of

the Select Committees concerned, waives this instruction.
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" Retained pending review of the Joint Committee on Public Petitions.
SSO 70

(1) The Seanad may appoint a Select Committee to consider any Bill or matter and to report its
opinion for the information and assistance of the Seanad and, in the case of a Bill, whether or
not it has amended the Bill. Such motion shall specifically state the orders of reference of the
Committee, define the powers devolved upon it, fix the number of members to serve on it, state
the quorum thereof, and may appoint a date upon which the Committee shall report back to the
Seanad.

(2) It shall be an instruction to each Select Committee that—

(a) it may only consider such matters, engage in such activities, exercise such powers and
discharge such functions as are specifically authorised under its orders of reference and
under Standing Orders;

(b)  such matters, activities, powers and functions shall be relevant to, and shall arise only in
the context of, the preparation of a report to the Seanad;

(c) it shall not consider any matter which is being considered, or of which notice has been
given of a proposal to consider, by the Joint Committee on Public Petitions in the exercise
of its functions under Standing Order 108 (1) *; and

(d) it shall refrain from inquiring into in public session or publishing confidential information
regarding any matter if so requested, for stated reasons given in writing, by—

(i) a member of the Government or a Minister of State, or

(i) the principal office-holder of a State body within the responsibility of a Government

Department, or
(iii) the principal office-holder of a non-State body which is partly funded by the State,

Provided that the Committee may appeal any such request made to the Cathaoirleach, whose
decision shall be final.

' Retained pending review of the Joint Committee on Public Petitions
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Functions of Departmental Select Committees (DSO 95 and SSO 71)
DSO 95

) The Dail may appoint a Departmental Select Committee to consider and, unless otherwise
provided for in these Standing Orders or by order, to report to the Dail on any matter relating
to—

(a) legislation, policy, governance, expenditure and administration of—

(i)  a Government Department, and
(i)  State bodies within the responsibility of such Department, and

(b)  the performance of a non-State body in relation to an agreement for the provision of
services that it has entered into with any such Government Department or State body.

(2) A Select Committee appointed pursuant to this Standing Order shall also consider such
other matters which—

(a)  stand referred to the Committee by virtue of these Standing Orders or statute law, or
(b)  shall be referred to the Committee by order of the Dail.

3) The principal purpose of Committee consideration of matters of policy, governance,
expenditure and administration under paragraph (1) shall be—

(a)  for the accountability of the relevant Minister or Minister of State, and

(b)  toassess the performance of the relevant Government Department or of a State body within
the responsibility of the relevant Department, in delivering public services while achieving
intended outcomes, including value for money.

(4) A Select Committee appointed pursuant to this Standing Order shall not consider any matter
relating to accounts audited by, or reports of, the Comptroller and Auditor General unless the
Committee of Public Accounts—

(a)  consents to such consideration, or
(b)  has reported on such accounts or reports.

(5) A Select Committee appointed pursuant to this Standing Order may be joined with a Select
Committee appointed by Seanad Eireann to be and act as a Joint Committee for the purposes
of paragraph (1) and such other purposes as may be specified in these Standing Orders or by
order of the Dail: provided that the Joint Committee shall not consider—

(a)  the Committee Stage of a Bill,
(b) Estimates for Public Services, or
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(c) a proposal contained in a motion for the approval of an international agreement involving a
charge upon public funds referred to the Committee by order of the Dail.

(6)  Any report that the Joint Committee proposes to make shall, on adoption by the Joint Committee,
be made to both Houses of the Oireachtas.

(7)  The Cathaoirleach of the Select Committee appointed pursuant to this Standing Order shall also be
Cathaoirleach of the Joint Committee.

(8)  Where a Select Committee proposes to consider—

(a) EU draft legislative acts standing referred to the Select Committee under Standing Order
133, including the compliance of such acts with the principle of subsidiarity,

(b)  other proposals for EU legislation and related policy issues, including programmes and
guidelines prepared by the European Commission as a basis of possible legislative action,

(c) non-legislative documents published by any EU institution in relation to EU policy matters,
or

(d) matters listed for consideration on the agenda for meetings of the relevant Council (of
Ministers) of the European Union and the outcome of such meetings,

the following may be notified accordingly and shall have the right to attend and take part in such

consideration without having a right to move motions or amendments or the right to vote:

(i) members of the European Parliament elected from constituencies in Ireland,
(i) members of the Irish delegation to the Parliamentary Assembly of the Council of
Europe, and
(i) at the invitation of the Committee, other members of the European Parliament.

(9) A Select Committee appointed pursuant to this Standing Order may, in respect of any Ombudsman
charged with oversight of public services within the policy remit of the relevant Department
consider—

(@)  such motions relating to the appointment of an Ombudsman as may be referred to the
Committee, and

(b)  such Ombudsman reports laid before either or both Houses of the Oireachtas as the
Committee may select: Provided that the provisions of Standing Order 130 apply where the
Select Committee has not considered the Ombudsman report, or a portion or portions
thereof, within two months (excluding Christmas, Easter or summer recess periods) of the
report being laid before either or both Houses of the Oireachtas.?

2 Retained pending review of the Joint Committee on Public Petitions.

SSO 71

(1) The Seanad may appoint a Departmental Select Committee to consider and, unless otherwise
provided for in these Standing Orders or by order, to report to the Seanad on any matter relating

to—
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(a) legislation, policy, governance, expenditure and administration of-

(i) a Government Department, and

(i) State bodies within the responsibility of such Department, and

(b)  the performance of a non-State body in relation to an agreement for the provision of
services that it has entered into with any such Government Department or State body.

(2) A Select Committee appointed pursuant to this Standing Order shall also consider such other

matters which —

(a)  stand referred to the Committee by virtue of these Standing Orders or statute law, or
(b)  shall be referred to the Committee by order of the Seanad.

(3) The principal purpose of Committee consideration of matters of policy, governance expenditure

and administration under paragraph (1) shall be—

(a) for the accountability of the relevant Minister or Minister of State, and
(b) to assess the performance of the relevant Government Department or a State body
within the responsibility of the relevant Department, in delivering public services while

achieving intended outcomes, including value for money.

(4) A Select Committee appointed pursuant to this Standing Order shall not consider any matter
relating to accounts audited by, or reports of, the Comptroller and Auditor General unless the

Committee of Public Accounts—

(a) consents to such consideration, or

(b) has reported on such accounts or reports.

(5) A Select Committee appointed pursuant to this Standing Order may be joined with a Select
Committee appointed by Dail Eireann to be and act as a Joint Committee for the purposes of
paragraph (1) and such other purposes as may be specified in these Standing Orders or by

order of the Seanad: provided that the Joint Committee shall not consider-

(a)  the Committee Stage of a Bill,
(b) Estimates for Public Services, or

(c)  aproposal contained in a motion for the approval of an international agreement involving a
charge upon public funds referred to the Committee by order of the Dail.
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(6) Any report that the Joint Committee proposes to make shall, on adoption by the Joint

Committee, be made to both Houses of the Oireachtas.

(7) The Cathaoirleach of a Joint Committee appointed pursuant to this Standing Order shall be a

member of Dail Eireann.
(8) Where a Select Committee proposes to consider—

(a) EU draft legislative acts standing referred to the Select Committee under Standing Order
116, including the compliance of such acts with the principle of subsidiarity,

(b)  other proposals for EU legislation and related policy issues, including programmes and
guidelines prepared by the European Commission as a basis of possible legislative action,

(c) non-legislative documents published by any EU institution in relation to EU policy matters,
or

(d)  matters listed for consideration on the agenda for meetings of the relevant EC Council (of
Ministers) of the European Union and the outcome of such meetings,

the following may be notified accordingly and shall have the right to attend and take part in such
consideration without having a right to move motions or amendments or the right to vote:
(i) members of the European Parliament elected from constituencies in Ireland,
(i) members of the Irish delegation to the Parliamentary Assembly of the Council of
Europe, and

(iii) at the invitation of the Committee, other members of the European Parliament.

(9) A Select Committee appointed pursuant to this Standing Order may, in respect of any
Ombudsman charged with oversight of public services within the policy remit of the relevant
Department consider—

(a) such motions relating to the appointment of an Ombudsman as may be referred to the
Committee, and

(b) such Ombudsman reports laid before either or both Houses of the Oireachtas as the
Committee may select: Provided that the provisions of Standing Order 113 apply where the
Select Committee has not considered the Ombudsman report, or a portion or portions
thereof, within two months (excluding Christmas, Easter or summer recess periods) of the
report being laid before either or both Houses of the Oireachtas.?

2 Retained pending review of the Joint Committee on Public Petitions.
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Powers of Select Committees (DSO 96 and SSO 72)
DSO 96

Unless the Dail shall otherwise order, a Committee appointed pursuant to these Standing Orders shall
have the following powers:

(1)  power to invite and receive oral and written evidence and to print and publish from time to
time—

(a)  minutes of such evidence as was heard in public, and
(b)  such evidence in writing as the Committee thinks fit;

(2) power to appoint sub-Committees and to refer to such sub-Committees any matter
comprehended by its orders of reference and to delegate any of its powers to such sub-
Committees, including power to report directly to the Dail;

(3) power to draft recommendations for legislative change and for new legislation;

(4) in relation to any statutory instrument, including those laid or laid in draft before either or
both Houses of the Oireachtas, power to—

(a) require any Government Department or other instrument-making authority concerned
to—

(iy  submit a memorandum to the Select Committee explaining the statutory
instrument, or

(i)  attend a meeting of the Select Committee to explain any such statutory
instrument: Provided that the authority concerned may decline to attend for
reasons given in writing to the Select Committee, which may report thereon to
the Dail, and

(b) recommend, where it considers that such action is warranted, that the instrument
should be annulled or amended;

(5)  power to require that a member of the Government or Minister of State shall attend before
the Select Committee to discuss—

(a)  policy, or
(b)  proposed primary or secondary legislation (prior to such legislation being published),

for which he or she is officially responsible: Provided that a member of the Government or
Minister of State may decline to attend for stated reasons given in writing to the Select
Committee, which may report thereon to the Dail: and provided further that a member of
the Government or Minister of State may request to attend a meeting of the Select
Committee to enable him or her to discuss such policy or proposed legislation;
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(6)  power to require that a member of the Government or Minister of State shall attend before
the Select Committee and provide, in private session if so requested by the attendee, oral
briefings in advance of meetings of the relevant EC Council (of Ministers) of the European
Union to enable the Select Committee to make known its views: Provided that the
Committee may also require such attendance following such meetings;

(7) power to require that the Chairperson designate of a body or agency under the aegis of a
Department shall, prior to his or her appointment, attend before the Select Committee to
discuss his or her strategic priorities for the role;

(8) power to require that a member of the Government or Minister of State who is officially
responsible for the implementation of an Act shall attend before a Select Committee in
relation to the consideration of a report under Standing Order 197;

(9)  subject to any constraints otherwise prescribed by law, power to require that principal
officeholders of a—

(a) State body within the responsibility of a Government Department or
(b) non-State body which is partly funded by the State,

shall attend meetings of the Select Committee, as appropriate, to discuss issues for which they
are officially responsible: Provided that such an office-holder may decline to attend for stated

reasons given in writing to the Select Committee, which may report thereon to the Dail; and

(10)  power to—

(a)  engage the services of persons with specialist or technical knowledge, to assist it or
any of its sub-Committees in considering particular matters; and
(b) undertake travel;

Provided that the powers under this paragraph are subject to such recommendations as may

be made by the Working Group of Committee Chairmen under Standing Order 120(4)(a).

SS0 72

Unless the Seanad shall otherwise order, a Committee appointed pursuant to these Standing Orders

shall have the following powers:

(1) power to invite and receive oral and written evidence and to print and publish from time to
time —

Page 70 of 72



(a)  minutes of such evidence as was heard in public, and
(b)  such evidence in writing as the Committee thinks fit;

(2) power to appoint sub-Committees and to refer to such sub-Committees any matter
comprehended by its orders of reference and to delegate any of its powers to such sub-
Committees, including power to report directly to the Seanad;

(3) power to draft recommendations for legislative change and for new legislation;

(4) in relation to any statutory instrument, including those laid or laid in draft before either or
both Houses of the Oireachtas, power to —

(a) require any Government Department or other instrument making authority concerned
to —

(i)  submit a memorandum to the Select Committee explaining the statutory
instrument, or

(i)  attend a meeting of the Select Committee to explain any such statutory
instrument: provided that the authority concerned may decline to attend for
reasons given in writing to the Select Committee, which may report thereon to
the Seanad, and

(b) recommend, where it considers that such action is warranted, that the instrument
should be annulled or amended;

(5)  power to require that a member of the Government or Minister of State shall attend before
the Select Committee to discuss—

(a) policy, or
(b) proposed primary or secondary legislation (prior to such legislation being published),

for which he or she is officially responsible: provided that a member of the Government or
Minister of State may decline to attend for stated reasons given in writing to the Select
Committee, which may report thereon to the Seanad: and provided further that a member of
the Government or Minister of State may request to attend a meeting of the Select Committee
to enable him or her to discuss such policy or proposed legislation;

(6)  power to require that a member of the Government or Minister of State shall attend before
the Select Committee and provide, in private session if so requested by the attendee, oral
briefings in advance of meetings of the relevant EC Council (of Ministers) of the European
Union to enable the Select Committee to make known its views: Provided that the
Committee may also require such attendance following such meetings;
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(7)  power to require that the Chairperson designate of a body or agency under the aegis of a
Department shall, prior to his or her appointment, attend before the Select Committee to
discuss his or her strategic priorities for the role;

(8)  power to require that a member of the Government or Minister of State who is officially
responsible for the implementation of an Act shall attend before a Select Committee in
relation to the consideration of a report under Standing Order 168;

(9)  subjectto any constraints otherwise prescribed by law, power to require that principal office-
holders of a —

(a)  State body within the responsibility of a Government Department, or
(b)  non-State body which is partly funded by the State,

shall attend meetings of the Select Committee, as appropriate, to discuss issues for which they
are officially responsible: Provided that such an office-holder may decline to attend for stated

reasons given in writing to the Select Committee, which may report thereon to the Seanad; and

(10) power to-

(a)  engage the services of persons with specialist or technical knowledge, to assist it or
any of its sub-Committees in considering particular matters; and
(b)  undertake travel;

Provided that the powers under this paragraph are subject to such recommendations as may be

made by the Working Group of Committee Chairmen under Standing Order 107(4)(a).

Page 72 of 72






Houses of the Oireachtas
Leinster House

Kildare Street

Dublin 2

Do2 XR20

www.oireachtas.ie
Tel: +353 (0)1 6183000 0Or 076 1001700
Twitter: @OireachtasNews

Connect with us
f 90O in

Download our App

Download on the

[ @& AppStore ” y\ggogleplay ’




	Blank Page
	Blank Page
	Blank Page
	Blank Page



