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Ref: National Paediatric Hospital Development Board – SO956 PAC 33 

 

Dear Ms. Cremin, 

I refer to correspondence from the Committee of Public Accounts in relation to the National Paediatric 

Hospital Development Board’s (NPHDB) appearance before the Committee on the 16th June 2022.  Please 

find below responses to the Committee’s questions and if I can be of any further assistance please do not 

hesitate to contact me.  

1. reiterate the Committee’s request that was made in advance of the engagement on 16 June 

2022 in relation to certain contractual provisions and to request an explanation for the failure 

to provide the information to the Committee;  

The NPHDB is committed to engaging with and providing information to assist the Committee perform its 

functions in respect of the National Paediatric Hospital Project while also being mindful that there are some 

legal and commercial sensitivities on this live contract which from time to time precludes the NPHDB from 

sharing information on specifics, as this has the potential to jeopardise the relationship or opportunity to 

advance the commercial engagement and discussions with the Contractor. 

In relation to the request by the Committee of Public Accounts to provide information on contractual 

provisions and claims dated 30th May reference number SO884 which was accompanied by a claims 

template to be completed by the NPHDB. The format (claims template) in which the Committee requested 

the information does not mirror the contract and therefore required analysis and detailed work which took 

significant time to complete.  This information was provided to the Committee along with an explanation of 

each claim in as coherent a manner as possible and was completed and sent to the Committee of Public 

Accounts on the 14th June 2022.  

The NPHDB can confirm that all information requested by the Committee of Public Accounts has been 

provided and any further requests for information will be responded to in a timely manner. 
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2. request you to review the transcript of the meeting on 16 June and confirm that you are 

satisfied that the information provided to the Committee is entirely accurate;   

 

The NPHDB has reviewed the transcript dated 16th June 2022 and is generally satisfied with the information 

provided. However, we should have drawn the Committee’s attention to the penalty clauses on sub section 

completion.  We are grateful to the Committee for the opportunity to correct the accuracy of the record and 

expand on this matter in detail below.  

Within the Contract, the new children’s hospital substantial completion date was August 2022, which moved 

out to October 2022 as the Employer’s Representative (ER) awarded an ‘extension of time’ to the Contractor 

due to the Covid 19 Global pandemic and claim in relation to the Frame of the hospital. There continues to 

be a number of claims within the agreed Dispute Management Process regarding ‘Extension of Time’ (EOT), 

details of which were provided to the Committee of Public Accounts on the 14th June 2022.  At the 

Committee meeting on the 16th June, a figure of 81% of the total claims relate to EOT was discussed.  These 

claims fall within the agreed dispute management resolution process in place between the NPHDB and the 

Contractor and the NPHDB will work within its contractual responsibilities as outlined previously to the 

committee.  

In relation to ‘Penalty Clauses’ on sub-section completion.  The NPHDB is currently reviewing all options that 

may or may not be taken in relation to liquidated damages on sub sectional elements of the project. The 

Schedule Part 1 G of the Contract sets out the relevant penalties for liquidated damages that can be 

imposed upon the Contractor, in circumstances where it does not achieve the date for Substantial 

Completion of the Works or a section of the Works. As discussed at the Committee of Public Accounts on 

the 16th June 2022, whilst the NPHDB might appear to have entitlement under the Contract to apply 

liquidated damages on foot of what is set out in the Schedule Part 1 G of the Contract, the Contract itself 

requires the NPHDB to follow due process before it seeks to deduct monies that would otherwise be due to 

the Contractor as a means of imposing a liquidated damages penalty on the Contractor in lieu of not 

delivering the hospital, or a section of the hospital, in line with the dates set out in the Contract. In 

circumstances where the NPHDB is of the view that, under the contract, there should be a reduction to the 

Contract Sum or that any amount is due to the NPHDB from the Contractor under the Contract then the 

NPHDB can bring a claim under sub-clause 10.9 of the Contract, to be determined by the Employers 

Representative (ER).  

On a previous occasion, the NPHDB sought to withhold monies from the Contractor without going through 

the process under 10.9 of the Contract. The Contractor disputed the Employer’s entitlement to withhold the 

monies and the dispute went to adjudication. The adjudicator found that the sub-clause 10.9 process must 

be followed, and a determination must be obtained from the ER, giving the NPHDB an entitlement to 

withhold or deduct monies from the Contractor, before the NPHDB seeks to do so. In short, whilst the 

NPHDB is ostensibly entitled to liquidated damages under the Contract, this specific 10.9 process must also 

be followed. In addition, even if the ER determined that the NPHDB is entitled to be paid liquidated damages, 

the Contractor can choose to dispute this determination and refer it through the dispute resolution process 

under the Contract. This may result in the dispute being referred to conciliation and thereafter to the High 

Court.  
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Therefore, the likelihood under the Contract read as a whole, as opposed to Schedule Part 1 G in isolation, is 

that the NPHDB will not be in a position to exercise its entitlement under the Contract to seek liquidated 

damages until such time as the outstanding EOT’s have been not only determined by the ER but also finally 

determined in the High Court.  

It should be noted that Sub-clauses 9.8, 10.9 and 11.3.5 of the NCH Contract are standard clauses from the 

Office of Government Procurement Public Works Contract and this would be the normal procedure that any 

public works Employer would follow in circumstances where it seeks a reduction to the Contract Sum, as 

would be the case with the application of Liquidated Asset Damages in any public works Contract.  

 

3. request clarification as to why the Board has not submitted any claims under the contract 

while the contractor continues to do so;  

 

We would like to correct a possible misunderstanding by the Committee that the NPHDB has not submitted 

any Employer claims.  The NPHDB has submitted claims under the contract including one that has reached 

the High Court in relation to Phase B instruction of the Contract, this High Court proceeding has been 

adjourned as the NPHDB and the Contractor have agreed a moratorium, this is ongoing. Pending the 

outcome of the engagement process, the NPHDB as the Employer intends to pursue all claims using every 

mechanism available within the contract while continuing to ensure that the hospital is built in the quickest 

time possible and that we do everything we can to minimise the cost for the State.  

In addition, the NPHDB has successfully brought a number of claims under sub-clause 10.9 of the Contract 

for programme compliance and the submission, by the Contractor, of a programme that is in compliance with 

sub-clause 4.9.3 of the Contract. As a result of the claims, the NPHDB withheld 15% of all monies due to the 

Contractor until such time as the Contractor submitted a programme that was in compliance with its 

obligations under the Contract.  

The NPHDB has also brought a claim under 10.9 of the Contract seeking a reduction to the Contract Sum in 

order to recover costs from the Contractor in respect of extra fees incurred by the Design Team. This claim 

has been disputed by the Contractor and is currently moving through the dispute resolution process under 

the Contract.  

The NPHDB continues to review its options regarding the submission of claims under sub-clause 10.9 of the 

Contract.  In circumstances where a decision is made not to make a claim, the NPHDB will be reserving its 

position and all of its rights under the Contract to make a claim under sub-clause 10.9 of the Contract in 

respect of liquidated damages at a later date. 
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4. request an information note to include further details on the penalty clauses, the number, 

types and examples of triggers under the contract, and highlight where these are set out as 

part of the contract. 

 

As already set out above, before the NPHDB can seek to apply any penalty clauses against the Contractor, it 

must follow due process under sub-clause 10.9 of the Contract. Sub-clause 10.9 requires the NPHDB 

making a claim to the Employer’s Representative, to which the Contractor is afforded the opportunity to 

respond to, before the Employer’s Representative makes a determination in relation to whether the NPHDB 

is entitled to exercise the relevant penalty clause against the Contractor. Sub-clause 10.9 of the Contract is a 

standard public works clause that is found in all standard public works contracts and is a process that any 

public works employer should prudently follow before it seeks to apply a penalty clause against a contractor. 

In particular, it is worth noting the provisions of sub-clause 10.9.1, which state as follows: 

 

“If the Employer or the Employer’s Representative considers that, under the Contract, there should be a 

reduction to the Contract Sum, or that any amount is due to the Employer from the Contract under the 

Contract, the Employer or the Employer’s Representative shall, as soon as practicable, give notice and 

particulars of the event or circumstances to the other, and to the Contractor”  (emphasis added) 

 

You will note that emphasis has been added to the operative words in the sub-clause, which are of 

significance insofar as the NPHDB seeks to exercise its entitlement to apply penalty clauses within the 

Contract and thereby seek to withhold and/or deduct monies, which would otherwise have been due to the 

Contractor, on foot of the Contractor’s alleged failure to comply with its obligations under the Contract. As 

such, it is important to be aware that due process must be followed under the Contract before any penalty 

clauses are sought to be applied. In addition to this, and as is the case with Contractor claims brought under 

sub-clause 10.3, the dispute resolution process under the Contract affords the Contractor the ability to 

dispute any determination made by the Employer’s Representative. As such, one cannot rule out the 

likelihood that any claim brought by the NPHDB may not be enforceable, if at all, until such time until it has 

been ultimately determined by the High Court.  

 

The below table sets out the penalty clauses under the Contract that can be applied by the NPHDB provided 

due process under the Contract is followed in advance, and which the NPHDB may seek to exercise its 

entitlement to apply, in circumstances where the ongoing commercial negotiations with BAM do not result in 

a resolution: 
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Penalty clauses under the Contract 

 

 

 Clause 

 

Options Penalty 

1.  
4.9.3 & 11.4.2 If the Contractor has not submitted a 

programme that is in compliance with 

subclause 4.9 of the Contract then the 

NPHDB is entitled to deduct and withhold 

15% of any monies due to the Contractor 

and does not have to release the monies 

until a compliant programme has been 

submitted. 

Provided due process under sub-

clause 10.9 of the Contract is followed 

by the NPHDB, and a determination is 

issued by the ER, the NPHDB is 

entitled to deduct and withhold 15% of 

any monies due to the Contractor. The 

NPHDB has successfully brought a 

number of claims to date and 

exercised its entitlement to deduct and 

withhold monies.  

2.  
11.4.1  

& the Schedule 

Part 1F(i) 

The Contract provides that if the Contractor 

does not give a collateral warranty by the 

dates specified in the Schedule Part 1F(i) 

then the NPHDB is entitled to withhold all 

payment otherwise due to the Contractor 

until such time as the relevant collateral 

warranty has been submitted and approved 

as being valid for the purposes of what is 

required under the Contract.  

 Provided due process under sub-

clause 10.9 of the Contract is followed 

by the NPHDB, and a determination is 

issued by the ER, the NPHDB is 

entitled to withhold all payments due to 

the Contractor until such time as the 

outstanding collateral warranty is 

obtained. The NPHDB is committed to 

ensuring that the Contractor complies 

with all obligations under the Contract 

and will seek to apply this penalty 

where necessary. 

3.  
Schedule Part 1G 

& 9.8 

If the Contractor does not deliver the Works, 

or a section of Works, within the timeframe 

specified under the Schedule Part 1G of the 

Contract then the NPHDB is entitled to seek 

to exercise its entitlement to apply liquidated 

damages.  

The NPHDB is entitled to seek to refer 

a claim under 10.9 of the Contract to 

the ER in respect of liquidated 

damages. It is likely that the ER will, 

however, take into account the 

outstanding EOT’s that are yet to be 

determined when making a 

determination in relation to whether 

the NPHDB is, at present, entitled to 

apply liquidated damages. Even if a 

determination is made in favour of the 

NPHDB, the Contractor can dispute 

this determination and refer it through 

the dispute resolution process under 



 

 

 Page 6 

the Contract. As such, the NPHDB 

may not get a decision on whether it is 

entitled to apply liquidated damages 

until such time as the outstanding 

EOT’s have been fully determined by 

the High Court. 

4. 10.9 claim for 

design obligations  

Claim brought by the NPHDB to recover any 

extra costs claimed by the Design Team to 

have allegedly been incurred as a potential 

result of the Contractor being in breach of its 

obligations under the Contract and the 

Works Requirements.  

The NPHDB is continuously reviewing 

its position with the Design Team in 

relation to claims that it may need to 

potentially consider bringing under 

sub-clause 10.9 of the Contract in 

circumstances where it may need to 

seek to recover extra costs claimed by 

the Design Team to have allegedly 

been incurred as a potential result of 

breaches by the Contractor of its 

obligations under the Contract and the 

Works Requirements.  

 

Yours sincerely 

 

David Gunning 

Chief Officer 

National Paediatric Hospital Development Board 


