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Dear Ms. Cremin, 

I refer to your correspondence dated 19 August 2022. 

Ref: S0965 P AC33 

Thank you for providing a link to the transcript of the Committee's proceedings on 14 July 
2022, the Greenville report and the associated correspondence, which was helpful 
in providing this response. 

The 'Teckal' Exemption 

As requested by the Committee, I attach a note on the 'Teckal' exemption from public 
procurement rules. I would ask the Committee to bear in mind that this is a general 
interpretation of Regulation 12 and should not be considered as the definitive legal position. 

Observations concerning historical proposal by Benefacts seeking the application of the 
'Teckal' exemption 

As the Committee will be aware, in July 2020 a senior official from this Department wrote to 
the Chairman of Benefacts to convey the decision to terminate funding to Benefacts. In this 
correspondence, and in subsequent correspondence to senior public service stakeholders, it 
was emphasised that this Department does not have policy responsibility for the area of 
services provided by Benefacts and would not be involved in any future-oriented planning 
related to Benefacts. 

On 11 February 2021, the Chairman ofBenefacts wrote to me providing a briefing document 
and thereafter wrote to the Minister on the 15th of March 2021 concerning future 
arrangements, including proposals to secure Benefacts' future by amending the company's 
institutional arrangements, in order to avail of the 'Teckal' exemption. Contrary to statements 
referenced at the Committee's proceedings, I can confirm that I wrote to Benefacts on the 
15th of April 2021 providing the Department's response, including an assurance that the 
proposals had been given careful consideration. In that correspondence, I restated the 
Department's position that we would not be involved in any future planning arrangements, as 
the services provided by Benefacts were outside of this Department's policy remit. 
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The Committee may wish to note that at this time, I also wrote to relevant Secretaries 
General and Heads of Office outlining this Department's position and encouraging the 
relevant officials to assess their data needs in respect of the Benefacts service and consider 
any future arrangements that may be required to meet those needs. I also understand that 
Benefacts was in contact with a range of senior officials in early 2021 outlining their 
proposals for new institutional arrangements. Notwithstanding the provision ofthis 
information, no public service body identified an appreciable business need to assume a 
position as lead funder of the Benefacts service. 

This Department has indicated that it would be open to considering a proposal, through a 
relevant Vote, in respect of funding Benefacts, as part of the regular estimates process and in 
line with the Public Spending Code. In this respect, the Committee may wish to note that if a 
public service body were to bring forward a business case to assume a lead funding role 
predicated on the use of the 'Teckal' exemption, such an arrangement would necessarily form 
part of a business case assessment. This process would include an examination of, inter alia, 
all the potential risks and benefits associated with such an approach, to ensure a 
positive value for money argument could be justified for the State enabling the creation of a 
legal entity where it is already known that a mature competitive market of economic 
operators already exists. 

I hope that the Committee finds this information useful. 

Yours sincerely, 

9--· __ _,,.) .• Y------.., 
David Moloney 

Secretary General 



TECKAL EXEMPTION EXPLANATORY NOTE 

The “Teckal Exemption”, so called  following the originating CJEU case Teckal Srl v Comune di Viano 

and Azienda Gas-Acqua Consorziale (AGAC) di Reggio Emilia (Case C-107/98) [1999] ECR I-8121, relates 

to a contract between public sector bodies which is not subject to the application of the procurement 

directives. The exemption was codified in Article 12 of the 2014 Procurement Directive and transposed 

into Irish law under Regulation 12 of S.I. No. 284/2016 - European Union (Award of Public Authority 

Contracts) Regulations 2016 (2016 Regulations). 

In general terms, Regulation 12 (Annex A) permits a public contract to be awarded by a contracting 

authority to a legal person governed by private or public law without applying the provisions of the 

2016 Regulations where all of the following conditions are fulfilled: 

• The authority controls the legal person as if it were an internal department; 

• More than 80% of the legal person’s activities are with the controlling contracting authority; 

• There is no direct private share or ownership participation in the legal person, with the 

exception of non-controlling or non-blocking forms of private capital participation.  

A contracting authority must exercise the required level of control where: 

• it exercises a decisive influence over both strategic objectives and significant decisions of the 

legal person, or  

• the control is exercised by another legal person, which is itself controlled in the same way by 

the contracting authority. 

The exemption is also available where the legal person is controlled by multiple contracting authorities 

where the authorities together exercise the required level of control. 

PRACTICAL CONSIDERATIONS 
1. The use of Regulation 12 is subject to legal challenge in the High Court and the controlling 

contracting authority must demonstrate full compliance with Regulation 12 requirements.  

2. Generally, the contracting authority must control all of the shares in the legal person and 

any private sector part-ownership of the legal person could preclude the application of 

Regulation 12. Non-controlling or non-blocking forms of private capital participation is 

permitted in limited circumstances. 

3. It is not sufficient to simply rely on ownership of the legal person to fall within the 

requirements of Regulation 12. The management arrangements of the legal person must 

ensure that the requisite control is retained prior to awarding it a contract i.e. it must 

exercise effective day-to-day control over its affairs and have the same relationship as the 

relationship between the contracting authority and one of its internal divisions. 

4. The contracting authority must be able to demonstrate that it has decisive influence over 

both strategic objectives and significant decisions of the legal person. 

5. The contracting authority must ensure that more than 80% of the legal person’s activities 

are provided to the contracting authority itself. 

6. Notwithstanding the ability to award contracts to a legal person without application of the 

2016 Regulations, Contracting Authorities must ensure that value for money is obtained for 

the contracted services in line with the provisions of the Public Spending Code.  

7. State aid rules will need to be considered where commercial services (i.e. less than 20% of 

the legal person’s activities) are being provided to 3rd parties to ensure there is no unfair 
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competitive advantage to the legal person as it does not have to fully bear the cost of 

overheads such as salaries, pensions, accommodation, goods, services, employees or any 

other support. 

  

ANNEX A - REGULATION 12 OF S.I. NO. 284/2016 
Public contracts between entities within the public sector 

Regulation 12.  

8. A public contract awarded by a contracting authority to a legal person governed by private 

or public law shall fall outside the scope of these Regulations where all of the following 

conditions are fulfilled: 

a. the contracting authority exercises over the legal person concerned a control which 

is similar to that which it exercises over its own departments; 

b. more than 80% of the activities of the controlled legal person are carried out in the 

performance of tasks entrusted to it by the controlling contracting authority or by 

other legal persons controlled by that contracting authority; 

c. there is no direct private capital participation in the controlled legal person, with the 

exception of non-controlling and non-blocking forms of private capital participation 

required by national legislative provisions, in conformity with the Treaties, which do 

not exert a decisive influence on the controlled legal person. 

 

  

9. A contracting authority shall be deemed to exercise over a legal person a control similar to 

that which it exercises over its own departments within the meaning of paragraph (1)(a) 

where— 

a. it exercises a decisive influence over both strategic objectives and significant 

decisions of the controlled legal person, or 

b. the control may also be exercised by another legal person which is itself controlled 

in the same way by the contracting authority. 

 

  

10. A public contract falls outside the scope of these Regulations where a controlled legal 

person which is a contracting authority awards the contract to— 

a. its controlling contracting authority, or 

b. another legal person controlled by the same contracting authority, 

 

where there is no direct private capital participation in the legal person being 

awarded the public contract with the exception of non-controlling and non-blocking 

forms of private capital participation required by national legislative provisions, in 

conformity with the Treaties, which do not exert a decisive influence on the 

controlled legal person being awarded the contract. 

 

  

11. A contracting authority which does not exercise over a legal person governed by private or 

public law control within the meaning of paragraph (1) or (2) may nevertheless award a 
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public contract to that legal person without applying these Regulations where the following 

conditions are fulfilled: 

a. the contracting authority exercises jointly with other contracting authorities a 

control over that legal person which is similar to that which they exercise over their 

own departments; 

b. more than 80% of the activities of that legal person are carried out in the 

performance of tasks entrusted to it by the controlling contracting authorities or by 

other legal persons controlled by the same contracting authorities; 

c. there is no direct private capital participation in the controlled legal person with the 

exception of non-controlling and non-blocking forms of private capital participation 

required by national legislative provisions, in conformity with the Treaties, which do 

not exert a decisive influence on the controlled legal person. 

12. For the purposes of paragraph (4)(a), contracting authorities exercise joint control over a 

legal person where the following conditions are fulfilled: 

a. the decision-making bodies of the controlled legal person are composed of 

representatives of all participating contracting authorities; 

b. those contracting authorities are able to jointly exert decisive influence over the 

strategic objectives and significant decisions of the controlled legal person; 

c. the controlled legal person does not pursue any interests which are contrary to 

those of the controlling contracting authorities. 

 

  

13. For the purposes of paragraph (5)(a), individual representatives may represent one or more 

of the participating contracting authorities. 

 

  

14. A contract concluded exclusively between 2 or more contracting authorities shall fall outside 

the scope of these Regulations where the following conditions are fulfilled: 

a. the contract establishes or implements a co-operation between the participating 

contracting authorities with the aim of ensuring that public services they have to 

perform are provided with a view to achieving objectives they have in common; 

b. the implementation of that co-operation is governed solely by considerations 

relating to the public interest; 

c. the participating contracting authorities perform on the open market less than 20% 

of the activities concerned by the co-operation. 

 

  

15. For the determination of the percentage of activities referred to in paragraphs (1)(b), (4)(b) 

and (7)(c), the average total turnover, or an appropriate alternative activity-based measure 

such as costs incurred by the relevant legal person or contracting authority with respect to 

services, supplies and works for the 3 years preceding the contract award shall be taken into 

consideration. 

 

  

16.  Where, because of— 

a. the date on which the relevant legal person or contracting authority was created or 

commenced activities, or 
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b. a reorganisation of its activities, the turnover, or alternative activity-based measure 

such as costs, is either not available for the preceding 3 years or no longer relevant, 

it shall be sufficient to show that the measurement of activity is credible, particularly 

by means of business projections. 
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