
 

 
Ms Sarah Cremin 
Committee Secretariat 
Committee of Public Accounts  
 
By email: PAC@oireachtas.ie 

Ref: S0936 PAC33 
5th August 2022 
 

 
Dear Ms Cremin,  

I refer to your letter of 19th July 2022 requesting an information note in relation to the 
public procurement of legal services and assurance that there are no conflict of interest 
or biases inherent in the process. 
 
Further to my correspondence issued to you on 22nd April 2022 and 25th April which 
addressed your queries in relation to the legal services appointed to the New Children’s 
Hospital (NCH) project and a “potential conflict of interest”, I am aware of the 
National Paediatric Hospital Board’s (NPHDB) issued a response on 21st June 2022 on 
this matter. The NPHDB has subsequently confirmed to officials in the Department, that 
it has a procurement policy and procedures in place to ensure compliance with EU and 
National procurement rules including official government policy and guidelines. The 
NPHDB conducts all procurement activities in line with their policy, and in May 2022 
this policy was reviewed and updated to ensure it reflected current public procurement 
requirements and government policy and guidelines. This was a scheduled review and 
update and unrelated to concerns raised by members of the Committee. 
 
The NPHDB procurement policy identifies the need to ensure there are no procedural 
irregularities, conflicts of interest or potential for bias in the preparation of tender 
documentation and in the evaluation of tender submissions, which is addressed in the 
tender evaluation procedure. The policy also identifies the need for the NPHDB to 
adhere to the advice set out in the guidance note on “Ethics in Public Procurement” 
which is publicly available at the following url: 
http://etenders.gov.ie/Media/Default/SiteContent/LegislationGuides/10.%20Ethics%20i
n%20Public%20Procurement.pdf   
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The European Union (Award of Public Authority Contracts) Regulations 2016, as 
amended, (S.I. No. 284 of 2016) (the Public Sector Procurement Regulations) require 
contracting authorities to take appropriate measures to effectively prevent, identify and 
remedy conflicts of interest arising in the conduct of procurement procedures so as to 
avoid any distortion of competition and to ensure equal treatment of all economic 
operators. Those regulations include the grounds for the exclusion of economic 
operators and how the prior involvement of economic operators is to be addressed. The 
Regulations are clear that a bidder with prior involvement should only be excluded from 
the process where there are no other means to ensure compliance with the duty to treat 
economic operators equally. 
 
The NPHDB has advised that the legal services appointed to the NCH project, are a 
specialist service using the required expertise, and the services were tendered 
competitively and publicly procured, and the personnel are not permanently employed 
with the NCH project. Given the specialist nature of the legal services required to 
support the work of the project, there are only a small number of firms that have the 
expertise required. There were three firms who submitted tenders. 
 
The contract awarded to McCann FitzGerald (MCF) in late 2015 followed a public 
tender competition run by the Office of Government Procurement (OGP) on behalf of 
the NPHDB in July 2015 and the tender documentation associated with this was 
published on the eTenders website: https://irl.eu-
supply.com/ctm/Supplier/PublicPurchase/89436/0/1?returnUrl=ctm/Supplier/PublicTen
ders&b=ETENDERS_SIMPLE.  
  
The NPHDB ran a separate tender competition in December 2017 under its legal 
services framework to appoint a legal service provider to support the NPHDB with the 
NCH contract and following this tender competition the contract was awarded to 
McCann FitzGerald. The competition was carried out under the framework the OGP put 
in place for the NPHDB. As previously mentioned, the number of firms with the 
required expertise is small so the same three companies that tendered in 2015 submitted 
tenders again.  
 
The appointment of the same economic operator through two separate procurement 
processes sequentially could give rise to the perception of bias, however, since EU and 
National procurement rules were followed, all possible steps to mitigate the risk of bias 
were employed, and any actions to preclude MCF from the second tender process in 
light of success in a previous process could have been outside of procurement rules and 
open to challenge, as outlined above, the NPHDB has fulfilled its obligations under the 
Public Sector Procurement Regulations.  
 
I would also like to clarify that the NPHDB is a statutory independent body. The 
Department of Health’s policy on the public procurement of legal services is used by 
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the Department alone and, is not applicable to any other independent bodies or those 
under its aegis. 
 
The Department of Health endeavours to carry out procurement and procurement 
activities in a manner consistent with EU and National procurement law, whilst 
adhering to official government policy and guidelines including procurement best 
practice. 

 

Yours sincerely, 

 
 

 

_________________ 

Robert Watt 
Secretary General 
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