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An Roinn Slainte 
Department of Health 
Secretary General 

Ms Sarah Cremin 
Committee Secretariat 
Committee of Public Accounts Houses of the Oireachtas 

By email: PAC@oireachtas.ie 

25th April 2022 

Dear Ms Cremin, 

Ref: S0775 PAC33 

I refer to your letter of 11 th March, following the Committee of Public Accounts 
meeting of 17th February 2022 and consideration of my earlier con-espondence dated 2nd 

February 2022, requesting further information from the Department for the Committee 
in relation to the following: 

1. what controls are place in terms of sanctions regarding delays to the 
completion date for the National Paediatric Hospital; 

2. an information note providing clarification regarding a potential conflict of 
interest between the legal firm who advised on the tender for the 
Children's ho~pital and who may now be assisting the Board in dealing 
with claims,· and 

3. further details regarding the value of contractor substantiated claims and 
clarification if the increase for those claims is inflation-related or 
otherwise 

As the National Paediatric Hospital Development Board (NPHDB) has statutory 
responsibility for the New Children's Hospital project, the Department has engaged with 
the NPHDB in relation to the Committee's request. Following this engagement, 
responses and information received from the NPHDB are provided below and as 
attached. 

1. With regards to what controls are in place in terms of sanctions regarding delays 
to the completion date, Liquidated & Ascertained Damages (LAD' s) is the 
common term used in construction contracts for damages paid by a contractor if 
they do not achieve the contractual substantial completion date (but noting that 
this date can be extended by the contractor being awarded an Extension of Time 
under the Contract). The new children's hospital contract includes 'Rates of 
Liquidated Damages' that apply to the Date for Substantial Completion and 
Sections of the project. 
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2. In relation to query No. 2, the NPHDB has advised the Department that legal 
services appointed to the New Children's Hospital (NCH) project are a specialist 
service using the required expertise and that such services were tendered 
competitively and publicly procured. 
Further to the discussion of a potential conflict of interest, as reflected in the 
transcript of the PAC meeting of 17 February, the NPHDB has added that the 
fo1m of contract used for the NCH project is the standard Office of Government 
Procurement Public Works Contract for employer design, where a small number 
of elements of the works contract were modified to meet the 2-stage 
procurement requirements of the project. 

3. In relation to query 3, I have attached as a separate document, (see Appendix 1), 
a detailed response provided by the NPHDB in respect of the substantiated 
claims and adjustments as of 25 March. The Department does not consider it can 
further add to this response, other than to note that the increased value of claims, 
as attributed by the contractor, is a function of the increased number of claims 
submitted and substantiated by the contractor rather than a direct impact of 
inflation. 

Your letter also states that it was agreed to bring to my attention to the commitments 
given to the Committee at the meeting of 16 December 2021 and that my commitments 
do not align with the response provided in question 6 of my correspondence of 2 
February 2022. In my note of 2 February, in response to Question 6, I outlined how and 
why this decision was reached. 

I don't believe that the responses are not aligned. Rather, my response reflects the fact 
that I am the Accounting Officer for the Department of Health and the NPHDB is a 
statutory body under the aegis of the Department. 

I would like to reiterate my response and confirm that there was not a single decision 
point as to whether or not this analysis could or should be furnished to the Committee, 
but rather the collective corporate and fiduciary responsibilities of the Department of 
Health and the NPHDB, cognisant of the confidential and commercially sensitive nature 
of its contents in relation to a live, strategically, and financially important contract under 
the Project Ireland 2040 National Development Plan. However, as Accounting Officer, 
ultimate responsibility for this would lie with me. 

Yours sincerely, 

Robert Watt 
Secretary General 

Enclosed: Appendix 1 



 

 

NCH Office 
Block A, Herberton 
St. James’s Walk 
Rialto 
Dublin 8 
TEL  +353 (1) 556 4500 

www.newchildrenshospital.ie 
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30th March 2022 

 

Claims & Adjustments to 25 March 2022 (Explanation on notices within Table 2) 

To the 25 March 2022, there were 1,097 (10.3) claims and adjustments totalling €585 million issued to the 

Employers Representative for determination The Employers’ Representative has issued determinations for 

899 (10.3) claims and adjustments, determining   €22.8 million to the Contractor including €12.5 million of 

provisional sums*.  In addition, there were determinations made by the Employers’ Representative for (10.5 & 

10.9) claims and adjustments with a combined value of €5.5 million. Therefore, the net positions as at 25 

March 2022 for determined 10.3, 10.5 and 10.9 claims and adjustments equates to €17.3 million (€22.8 million 

- €5.5 million = €17.3 million).        

Every construction project, big or small, receives claims and adjustments from the contractor and this project 

is no different.  The NPHDB has a robust process in place for the assessment of claims and adjustments by 

the contractor and has extensive project controls to help manage costs. These processes help to manage and 

defend costs so that the project can reach the best possible outcomes. Where the contractor is entitled to 

costs under the contract, the NPHDB has been discharging payments.  

Dispute Management Process 

There is an agreed dispute management process in place between the NPHDB and the main contractor. As 

this process is governed by a confidentiality clause and as any dispute may be subject to future litigation, 

limited detail of these disputes is available.   

*A provisional sum is an allowance included in the Contract for items of work which cannot be priced by the 

Contractor at the time of entering the Contract. 
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Table 1: 

The Dispute Management Process: 

 

Employers Representative All claims and adjustments are independently assessed and 

determined by the Employers Representative (ER). This can include 

additional payments to the Contractor, savings for the Employer, or 

no costs awarded either way. This can also include an Extension of 

Time awarded to the Contractor. Once determinations are made the 

Contract Sum is adjusted up or down accordingly.   

Project Board Claims and adjustments determined by the ER can be disputed by 

either party by referring to the Project Board. The Contract facilitates 

that the Project Board may resolve disputes that cannot be addressed 

at the project level. 

Conciliation Under the Contract if the Project Board is unable to resolve the 

dispute it is referred to Conciliation. The Conciliator’s 

recommendation is not legally binding and should either party 

disagree with the recommendation then High Court Proceedings can 

be initiated, Two Conciliator’s recommendations have referred to the 

High Court. 

Adjudication This is a statutory payment dispute process that either party can avail 

of in parallel with the Contract. 

High Court Either Party has the option to issue a notice of dissatisfaction with the 

Conciliator’s Recommendation When this occurs either party may 

issue High Court Proceedings.    
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Table 2: 

Claims information to 25 March 2022: 

NCH - 10.3’s Notified to the ER  QTY 

10.3 Notified for ER Determination  1,271 

Substantiated Claims and Adjustments Issued for 

Determination 

 1,097  

(With a total value claimed by the contractor of 

€585 million) 

* the value of these claims and adjustments attributed by the 

contractor is not a confirmed value. 

10.3 ER Determined Claims and Adjustments 

issued by the Contractor 

 899  

(With a total value awarded of €22.8 million, less 

€5.5 million as per 10.5 & 10.9 below) 

10.5 ER Determined Claims - Work scope omitted 
or removed from the Contract. 
  

14 

(With a total value credited to the Employer/NPHDB 

€2.8 million) 

10.9 ER Determined- Employer’s Claims (as per 
Contract)  
 
 

3 

(With a total value credited to the Employer/NPHDB 

€2.7 million) 

ER Determined Claims and Adjustments, Referred 

to Project Board & Conciliation 

784 

Claims and Adjustments agreed or not referred to 

dispute  

128 
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An Roinn Slainte 
Department of Health 
Secretary General 

Ms Sarah Cremin 

Committee Secretariat 
Committee of Public Accounts Houses of the Oireachtas 

By email: PAC@oireachtas.ie 

l, 1...- April 2022 

Dear Ms Cremin, 

Ref: S0796 PAC33 

I refer to your letter of 15th March 2022, following the Committee of Public Accounts 
meeting of 24th February 2022 and consideration of earlier correspondence received 

from the Department of Health on 16th February 2022. 

In relation to clarification sought regarding a potential conflict of interest between the 

legal firm who advised on the tender and may now be assisting the Board in dealing 
with claims, I can confirm that the National Paediatric Hospital Development Board 
(NPHDB) has advised that legal services appointed to the New Children' s Hospital 
project (NCH) project are a specialist service using the required expertise, and that the 
services were tendered competitively and publicly procured and the personnel are not 

pe1manently employed with the NCH project. 

Yours sincerely, 

Robert Watt 
Secretary General 
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