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Ms. Éilis Fallon, 
Committee Secretariat, 
Committee of Public Accounts, 
Leinster House, 
Dublin 2. 
 
8th July 2021. 
 
 
Your Ref: S0455 PAC 33 
 
Further Information arising from An Bord Pleanála’s appearance before the 
Committee on the 13th of May 2021. 
 
Dear Ms. Fallon, 
 
I refer to your letter dated 25th of June 2021 in respect of additional further 
information requested to be provided to the Committee following An Bord Pleanála’s 
recent appearance before it. 
 
Please see below responses to those queries as per the numbering set out in your 
letter. 
 
1.  Judicial Review Legal Costs 
 

The figures provided below relate to judicial review cases against Board 
decisions which generate most of the organisation’s legal costs in any given 
year. The figures are for 2019 and reflect the legal costs detailed in the 
certified and published financial statements for 2019. They are now broken 
down into An Bord Pleanála’s own costs and recovered costs and then legal 
costs consisting of liabilities for other side legal costs. 
 

An Bord Pleanála own legal costs in 2019 in relation to 138 legal cases €1,844,241 
Recovery of An Bord Pleanála own legal costs in 2019 in relation to 5 
legal cases 

(€241,141) 

Legal costs in 2019 relating to liabilities of An Bord Pleanála to pay 
other side costs in relation to 14 legal cases 

€1,783,218 

Total Net Legal Judicial Review costs in 2019 €3,386,318 
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Please also note that there were additional own costs for legal in 2019 of 
€61,926 relating to general legal advice unrelated to judicial review cases, 
which gave a total net figure of legal expenditure in the 2019 accounts of 
€3,448,244. 
 
Please note that the total for other side liabilities consists of payments made 
in 2019 and also estimated provisions made for such liabilities incurred in 
2019 but not yet cash discharged as per accrual accounting standard 
practice. Such liabilities are often subject to settlement discussions with the 
relevant party following receipt by An Bord Pleanála of detailed claims and 
schedules of costs in each individual case. This process can take a significant 
period of time to complete and is still on-going for a number of such cases. In 
that context, it is not proposed to provide such figures on an individual case 
basis, in order to protect An Bord Pleanála’s position in such on-going 
discussions, but to rather now give these aggregate figures. The Board’s 
objective in such cases is to seek to minimise expenditure as far as 
considered possible in discharging these liabilities. 
 

2 & 3. Statutory Context of Costs Awards 
There are special statutory provisions governing the Courts’ discretion to 
award or not award costs in judicial review cases relating to planning 
decisions made by local planning authorities or An Bord Pleanála. These rules 
were incorporated into the Planning and Development Act 2000 by 
amendments to that Act in 2010 and 2011, with further adjustments in 2018. 
Prior to those amendments, the relevant Courts of law had full discretion to 
award or not award costs in any such cases as they saw fit and, in that 
context, An Bord Pleanála’s experience was that the Courts generally 
awarded An Bord Pleanála its costs against an unsuccessful judicial review 
applicant in circumstances where the Court judgment in the case ruled 
against the challenge to the legality of the relevant planning decision. 
 
The relevant provisions of the amended 2000 Act are contained in section 
50B of that Act. These provisions were incorporated into the Act by enactment 
by the Oireachtas of the Planning and Development (Amendment) Act 2010 
(section 33), the Environment (Miscellaneous Provisions) Act 2011 (section 
21) and the Planning and Development (Amendment) Act 2018 (section 29). 
 
The substantive costs provisions of section 50B have been in effective 
operation since 2011 and, in summary, provide as follows: 
 
In respect of judicial review legal challenges to planning decisions which are 
made pursuant to a statutory provision that gives effect to certain Directives of 
the European Union (including the Environmental Impact Assessment and 
Habitats Directives), each party to the proceedings should bear its own costs. 
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However, the costs of proceedings, or a portion of such costs as are 
appropriate, may be awarded to the applicant to the extent that the applicant 
succeeds in obtaining relief and any of those costs shall be borne by the 
respondent or notice party, or both of them, to the extent that the actions or 
omissions of the respondent or notice party, or both of them, contributed to the 
applicant obtaining relief. 
 
The applicant is the person taking the legal challenge and An Bord Pleanála is 
the respondent (in some cases, where underlying legislation is also being 
challenged in the case, the State and the Attorney General can also be 
respondents). In the vast majority of cases concluded since 2011, legal 
challenges to decisions of An Bord Pleanála are covered by these costs rules 
provisions and, in that context, An Bord Pleanála would not then be awarded 
any of its legal costs where it succeeds in defending the legality of its planning 
decisions. However, as a respondent in such cases, it would generally be 
fixed with judicial review applicant costs where that applicant succeeds in the 
legal challenge to the planning decision. 
 
There can be circumstances where a Court judgement against a Board 
decision finds that the underlying legislation under which the planning case 
has been processed and decided contains what the Court finds to be a legal 
defect. In such circumstances, applicant costs can be awarded against the 
State rather than the Board where it is also a respondent. 
 
There are other subsidiary provisions in section 50B which can, in certain 
circumstances, enable judicial discretion to deviate from these provisions in 
special circumstances, e.g. frivolous or vexatious applications or the manner 
in which a party has conducted proceedings. 
 
As outlined above, it is the experience of An Bord Pleanála that, prior to the 
enactment of the new costs rules in 2010/2011, the Courts generally 
exercised their discretion to award costs against judicial review applicants in 
respect of An Bord Pleanála’s legal costs in cases where the applicant in the 
legal case did not succeed in its challenge to the legality of the Board’s 
planning decision. However, since the commencement of the provisions of 
section 50B of the 2000 Act, it is the Board’s experience that, in the vast 
majority of such challenges, there is no cost award in favour of the Board 
where it successfully defends the legality of its planning decision. 
 
It is An Bord Pleanála’s understanding that the enactment of these new costs 
rules was a response to certain provisions of the UNECE Convention on 
Access To Information, Public Participation in Decision-Making and Access to 
Justice in Environmental Matters (also known as the “Aarhus Convention”) 
and, in particular, certain elements of Article 9 of that Convention which 
provide, inter alia, that members of the public should have access to judicial 



  An Bord Pleanála Page 4 of 6 

procedures to challenge decisions which involve provisions of national law 
relating to the environment, and that such judicial procedures shall not be 
prohibitively expensive. It is An Bord Pleanála’s understanding that these 
provisions were subsequently incorporated into European Union Directive 
2003/35/EC (the Public Participation Directive) which also amended the 
Environmental Impact Assessment Directive to incorporate the principles set 
out at Article 9 of the Aarhus Convention. The ultimate national legislation set 
out at section 50B is, as An Bord Pleanála understands it, directed at 
transposition of the provisions of those European Union Directives in respect 
of these matters into national law. 
 
In summary, as a general rule, the Board is responsible for payment of its own 
legal costs in the majority of legal cases and, in cases where it loses or 
concedes the legal challenge, the Board will be responsible for the payment of 
the judicial review applicant legal costs as well (subject to agreement on final 
sum following settlement of that by discussions/negotiations or following legal 
cost adjustments by the Office of the Legal Cost Adjudicators of the High 
Court. In terms of settlement of other side costs, An Bord Pleanála now has 
significant experience in negotiating settlement of costs claims at a 
discounted level but will also utilise the formal adjudication process, should it 
consider that reasonable discounted settlement is not achievable by 
negotiation. 
 
In terms of settling its own legal costs, the Board has contractual 
arrangements with two external legal firms who currently represent it and 
these arrangements have been put in place following an open public tender 
competition in accordance with national public sector guidelines. 
 
In terms of lessons learned from the overall costs process, the Board 
operates with a general intention to minimise its exposure to legal costs as far 
as possible. It does, in that context, concede any case as soon as possible 
where it acknowledges a fatal legal defect in its process or decision. However, 
the Board does not have direct control over the amount of legal challenges to 
its decisions. 
 

4.  Judicial Review – Reasons for Planning Decisions 
An Bord Pleanála is subject to a general administrative law requirement to 
give reasons, as well as a number of specific statutory requirements to give 
reasons for its planning decisions. For example, under provisions of the 
Planning and Development Act 2000 as amended, all decisions to grant or 
refuse permission, and all decisions to grant permission in material 
contravention of a Development Plan, must include the “main reasons and 
considerations” for that decision. Furthermore, where the Bord decision 
departs from an Inspector’s substantive recommendation to grant or refuse 
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permission, the decision must include for not accepting the Inspector’s 
recommendation in that respect. 
 
The Supreme Court in Connelly v An Bord Pleanála [2018] IESC 31 provided 
guidance to An Bord Pleanála and planning authorities on their duty to give 
reasons in a planning context. That judgment acknowledged that the duty is to 
give the main reasons for the decision, and it confirmed that reasons can be 
found not only in the decision itself, but also in the Inspector’s reports and the 
relevant underlying documents. 
 
In this regard, please note that the Board decision order and the inspector’s 
report are posted to the Board’s website after its decision has been made and 
issued. 
 
In addition, there have been a number of more recent judgments in cases 
relating to An Bord Pleanála decisions covering the issue of reasons, for 
example Supreme Court judgment in Balz v. An Bord Pleanála [2019] IESC 
90 and High Court judgements in Sliabh Luachra Against Ballydesmond 
Windfarm Committee [2019] IEHC 888, O’Neill [2020] IEHC 356, Crekav 
Trading G.P. Ltd. [2020] IEHC 400; Baile Eamoinn Teo [2020] IEHC 642 and 
Balscadden Residents Association [2020] IEHC 586. 
 
To summarise, general conclusions arising from this recent body of case law 
on the format and extent of reasoning required in planning decisions, the 
Board always complies with the aforesaid statutory requirements to give 
reasons for its decisions in its decision orders and, in consultation with its 
legal advisers, is continuously reviewing its approach to ensure that its 
reasons also meet the legal standards now being required in terms of 
calibrating the scope and depth of such reasoning in individual cases. This 
process is dynamic and on-going and is challenging in terms of determining 
the exact calibration to ensure it is the most legally robust it can be in 
individual and often highly complex cases and in the context of emerging case 
law in this area. 
 

5.  Website Posting of Decisions 
Planning and associated legislation generally requires An Bord Pleanála to 
publish a weekly list on its website not later than the third working day 
following a particular week of cases received and determined by it in the 
preceding week. It is the Board’s longstanding practice to publish such lists on 
its website on Wednesday of any normal week, giving the required details of 
the previous week’s cases received and cases determined (or Thursday for 
example in a week which has a Monday public holiday). Subject to recognition 
of the potential for a technical glitch or human error to very occasionally result 
in missing a case in a given weekly list, I can provide confirmation that An 
Bord Pleanála is in substantive compliance with these statutory requirements. 



  An Bord Pleanála Page 6 of 6 

In the event that a case is missed in any given week, then a correction notice 
is posted up on the next weekly list advising of this omission. 
 
In addition to the above, it is also the Board’s practice to publish copies of all 
of its case decision orders and associated inspectors’ reports on its website 
generally within three days of the decision order being issued by post to all 
participants in the individual cases. The full Board file is then also available for 
public inspection and copying under the Board’s public access system. 
 

I hope the above response provides sufficient information to answer the Committee’s 
request but please contact me if any clarification or further additional information is 
required. 
 
 
Yours sincerely, 
 
 
 
_______________________ 
Dave Walsh 
Chairperson 
An Bord Pleanála 
 


