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An Roinn Dli agus Cirt 
agus Comhionannais 
Department ofJustice 
and Equality 

· ·_ una· I Off cc of the Sccrctm-• Ge,·e,·..,: 

Ms Eilis Fallon 
Committee Secretariat 
Committee of Public Accounts 
leinster House 
Dublin 2 

Your Ref: PAC32-l-1757 

Our Ref: DJE-SG-00363-2019 

Dear Ms Fallon, 

I refer to your letter dated 20 December, 2019 in relation to the process for dealing 
with existing wards of court since the coming into force of the Assisted Decision
Making (Capacity) Act 2015. 

I note that the Committee is also seeking details of whether existing wards of court wil l 
be individually examined, and whether they will be brought in under the new scheme, 
as well as the t imetable for this process. It was also agreed to request clarification of 
the process where minors are involved. 

Please find below the Department' s response to this request, which I trust answers t he 
questions raised by the Committee. However, if I can be of any further assistance 
please don't hesitate to let me know. 

Se retary General 

q January, 2020 

51 St. Stephen's Green, Dublin 2, D02 HK52 / 51 Faiche Stiabhna, Baile Atha Cliath 2, D02 HK52 

Telephone/ Teileafon/: +353 1 602 8316 Lo-call/ iosghlao: 1890 221 227 

E.mail / Riomhphost: secretarygeneral@justice.ie Iwww.justice.ie 



1. Wards of Court and the Assisted Decision-Making (Capacity) Act 2015 

 
The Assisted Decision-Making (Capacity) Act 2015 provides a modern statutory 
framework to support decision-making by adults with capacity difficulties. The Act was 
signed into law on 30 December 2015 but has not yet been fully commenced. 
 
The Act provides for the establishment of the Decision Support Service within the 
Mental Health Commission (a body under the Department of Health).  
 
The Act will abolish the adult Wards of Court system by repealing the Lunacy 
Regulation (Ireland) Act 1871. Part 6 of the Act provides that adults currently in 
wardship will transition to the new decision-making support arrangements provided 
for in the Act on a phased basis over 3 years from the commencement of Part 6.  
 
The current wards of court system will continue to operate until Part 6 of the Act is 
commenced.  It is not possible to commence Part 6 of the Act until the Decision 
Support Service is operational and ready to roll out the new decision-making support 
options that will be available under the Act.  
 
It is important to note that the Act does not apply to persons under the age of 18.   
 
2. Existing Wards of Court System – Adults 

 

The existing Wards of Court system operates under the authority of the President of 
the High Court. It is governed by the Lunacy Regulation (Ireland) Act 1871 and by 
Order 67 of the Rules of the Superior Courts 1986.   
 
Where an application is made to have an adult made a ward of court, the High Court 
will hold an enquiry as to whether the proposed ward is of unsound mind and 
incapable of managing his or her person or property. An application must be 
accompanied by two medical affidavits certifying that the person has been examined 
by a doctor and found to be lacking capacity. Further medical examination may be 
carried out in the course of the enquiry. Notice of the application must be served 
personally on the proposed ward who can then object to the enquiry and/or demand 
that it be held before a jury.  
 
When considering whether or not a person over the age of 18 years should be taken 
into wardship, the court must be satisfied that the person is, on the basis of the 
medical evidence available, mentally incapacitated and incapable of managing his or 
her affairs, and that it is necessary for the protection of his or her person or property 
that he or she be taken into wardship. 
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The Wards of Court system uses an “all-or-nothing” approach to capacity and once a 
person is made a ward of court, control over all aspects of their financial and personal 
life is vested in the court. The court makes decisions based on the best interests of the 
ward. 
 
The Office of the Wards of Court and the Office of the General Solicitor for Minors and 
Wards of Court deal with the day-to-day administration of wardship.   
 
3. Wards of Court System - Minors  

 

The second type of wardship concerns persons under 18 years of age who require the 
court’s protection for particular reasons and who when taken into wardship are known 
as minors. The mental capacity of the minor is not relevant in this particular area of 
the wardship jurisdiction.   According to the Courts Service Annual Report 2018, 23 
minors were taken into wardship by the High Court in 2018 and 26 In 2017.  
 
4. Wards of Court – Statistics 

 

According to Courts Service statistics, 346 adults and minors were taken into wardship 
by the High Court in 2018 and 12 applications were dealt with by way of undertaking. 
In 2017, 350 adults and minors were taken into wardship by the High Court and 7 
applications were dealt with by way of undertaking.  
 

Wards of Court – Active Cases * 
Reason admitted to wardship 2018 2017 
Brain Injury 32 16 
Dementia and age related illness 221 250 
Learning/intellectual disability 38 30 
Minors (under 18) 23 26 
Psychiatric Illness 21 19 
Other 11 9 
Total 346 350 

 
*Source – Courts Service Annual Report 2018 
 
5. Commencement of the Assisted Decision-Making (Capacity) Act 2015 

 
New administrative processes and support measures, including the setting up of the 
Decision Support Service within the Mental Health Commission, must be put in place 
before the substantive provisions of the Assisted Decision-Making (Capacity) Act 2015 
can be commenced.   
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A high-level Steering Group comprised of senior officials from the Department of 
Justice and Equality, the Department of Health, the Mental Health Commission and the 
Courts Service, together with the Director of the Decision Support Service, is 
overseeing the establishment and commissioning of the Decision Support Service and 
this work is ongoing.  
 
Some provisions of the Act were commenced in October 2016 in order to enable the 
process of recruitment of the Director of the Decision Support Service to begin. Ms 
Áine Flynn was appointed Director of the Decision Support Service on 2 October 2017. 
 
The commencement of Part 8 of the Act, which provides a legislative framework for 
advance healthcare directives, is a matter for the Minister for Health.  
 
The key preparations are being put in place under the oversight of the Steering Group 
to allow for further commencement orders for the provisions of the Act to be made 
when the necessary preparations have been completed to enable the Decision Support 
Service to roll out the new decision-making support options.  
 
A lead-in timeframe is essential to ensure that the necessary staff resources, 
processes, IT system, expert panels, codes of practice and regulations will be in place 
so that the Decision Support Service will have the capacity to be up and running 
effectively. There are many complex strands to this work, including involvement of 
multiple organisations. 
 
The Department of Justice and Equality funded the cost of researchers for the National 
Disability Authority to undertake preparatory work on codes of practice in relation to 
non-healthcare matters required to be prepared under the Act. The National Disability 
Authority has recently finalised its work on this suite of draft codes of practice.  
 
The Minister for Health has established a multidisciplinary working group to assist in 
the development and preparation of the code of practice for the Advance Healthcare 
Directive provisions of the Act. The role of the working group is to prepare a detailed 
series of recommendations for the Director of the Decision Support Service in relation 
to codes of practice.  
 
Work is underway in the Department of Justice and Equality on the drafting of 
regulations under the Act. 
 
Work has been ongoing in the Department of Justice and Equality on the drafting of 
necessary amendments to the Act, taking account of issues raised by the Mental 
Health Commission, the codes of practice working groups and submissions received 
from other bodies. While the intention was to bring forward these amendments by 

PAC32-R-2704 B  Meeting 16/01/2020



way of the Disability (Miscellaneous Provisions) Bill 2016, it is now proposed that a 
separate, stand-alone Bill will be brought forward to progress amendments to the Act. 
 
6. New arrangements to be introduced under the Assisted Decision-Making 

(Capacity) Act 2015 

 
The Assisted Decision-Making (Capacity) Act 2015 changes the law from the current 
“all or nothing” status approach to a flexible functional definition, whereby capacity is 
assessed only in relation to the matter in question and only at the time in question. 
 
The Act provides for a functional definition of capacity that takes an issue-specific and 
time specific approach, focusing on the particular time when a decision has to be made 
and on the particular matter to which the decision relates.  This allows for situations 
where the loss of capacity is temporary or partial and where there may be fluctuations 
in capacity. 
 
Capacity must be assessed on the basis of a person’s ability to understand the nature 
and consequences of a decision in the context of available choices at the time of the 
decision.  A person may lack capacity in relation to one matter but not in relation to 
another.  The fact that a person lacks capacity in relation to a matter at a particular 
time does not prevent him or her from being regarded as having capacity to make 
decisions on the same matter at another time. 
 
The following decision-making support options will be available under the Act: 
 

Assisted decision-making: A person may appoint a decision-making assistant – typically 
a family member or carer – through a formal decision-making assistance agreement to 
support him or her to access information or to understand, make and express 
decisions. Decision-making responsibility remains with the person. The decision-
making assistant will be supervised by the Director of the Decision Support Service. 
 
Co-decision-making: A person can appoint a trusted family member or friend as a co-
decision-maker to make decisions jointly with him or her under a co-decision-making 
agreement. Decision-making responsibility is shared jointly between the person and 
the co-decision-maker. The co-decision-maker will be supervised by the Director of the 
Decision Support Service. 
 

Decision-making representative: For the small minority of people who are not able to 
make decisions even with help, the Act provides for the Circuit Court to appoint a 
decision-making representative. A decision-making representative will make decisions 
on behalf of the person but must abide by the guiding principles and must reflect the 
person’s will and preferences where possible. The functions of decision-making 
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representatives will be as limited in scope and duration as is reasonably practicable. 
The decision-making representative will be supervised by the Director of the Decision 
Support Service. 
 

Enduring Power of Attorney: Under the Powers of Attorney Act 1996, a person can 
create an enduring power of attorney appointing an attorney to make decisions on his 
or her behalf in relation to property and finance or personal welfare or a combination 
of both. The Assisted Decision-Making (Capacity) Act 2015 expands these powers to 
include health care matters. It requires attorneys appointed under the Act to abide by 
the guiding principles and to be subject to supervision by the Director of the Decision 
Support Service who will also have the role of registering new enduring powers of 
attorney. 
 

Advance Healthcare Directive: The purpose of an advance healthcare directive is to 
enable a person to be treated according to their will and preferences and to provide 
healthcare professionals with important information about the person in relation to 
their treatment choices. A person may, in an advance healthcare directive, appoint a 
designated healthcare representative to take healthcare decision on his or her behalf 
when he or she no longer has the capacity to make those decisions. Designated 
healthcare representatives will be supervised by the Director of the Decision Support 
Service. 
 
7. Review of all adult wards of court 

 

Part 6 of the Assisted Decision-Making (Capacity) Act 2015 provides for the phased 
transition from adult wardship to the new decision-making support arrangements that 
will be available under the Act.  
 
It provides for the review by the wardship court of the capacity of all current adult 
wards of court within three years of the commencement of Part 6 of the Act.   
 
Following the review of each individual adult ward’s capacity, depending on the 
outcome of the review, the wardship court will either: 
 

(1) declare that the ward does not lack capacity, and order that the property of 
the former ward be returned to him or her.   
 
(2) declare that the ward lacks capacity, unless the assistance of a suitable 
person as a co-decision-maker is made available to him or her,  to make one or 
more decisions. If it is not possible to make a co-decision-making agreement, 
the court shall make orders as appropriate to appoint a decision-making 
representative.   
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(3) declare that the ward lacks capacity even if the assistance of a suitable 
person as a co-decision-maker were made available to him or her.  The court 
shall make orders as appropriate to appoint a decision-making representative. 

 
In each case, the ward shall be discharged from wardship and the court shall order that 
the property of the former ward be returned to him or her. 
 
The safeguards and procedures of the Act will apply to a former ward who transitions 
to any of the new decision-making support arrangements available under the Act. 
 
During the transitional period, the Office of the Wards of Court and the Office of the 
General Solicitor will manage the wardship caseload still on hand, and facilitate and 
process the transition of wards to the new arrangements under the Act.  The Office of 
the Wards of Court will continue to manage the funds of wards who are minors. 
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