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I am Professor David Nash of Oxford Brookes University. I have studied, researched, 

written and published on the subject of blasphemy for twenty five years and have 

given advice to members of the Irish, Australian and British Parliaments. I gave 

written and verbal evidence to the United Kingdom House of Lords Select Committee 

on Religious Offences (2003) and advised individuals (in government and NGOs) in 

Britain about the arguments in favour of repealing the Common Law of Blasphemous 

Libel (which was repealed in 2008). I have also briefed the UN Special Rapporteur 

on Freedom of Religion (Prof Heiner Bielefeldt), the Organisation for Security and 

Co-operation in Europe (OSCE), NGOS in Ireland and a meeting of TDs and 

Senators in the Oireachtas, I was involved in compiling the written submission to the 

Constitutional Convention submitted by Atheist Ireland in the summer of 2013. In 

November 2013 I spoke at the Irish Constitutional Convention on the Issue of 

Blasphemy and its status in the Irish Constitution. 

The ICCPR Article Nineteen states  

Article 19 

1. Everyone shall have the right to hold opinions without interference. 

2. Everyone shall have the right to freedom of expression; this right shall include 
freedom to seek, receive and impart information and ideas of all kinds, regardless of 
frontiers, either orally, in writing or in print, in the form of art, or through any other 
media of his choice. 

3. The exercise of the rights provided for in paragraph 2 of this article carries with it 
special duties and responsibilities. It may therefore be subject to certain restrictions, 
but these shall only be such as are provided by law and are necessary: 

(a) For respect of the rights or reputations of others; 

(b) For the protection of national security or of public order (ordre public), or of public 
health or morals. 

Blasphemy laws generally are considered damaging by many legal authorities 
in the World  and substantially in breach of this article.  



I. Blasphemy laws are arguably against Article 14 of the European Convention 
on Human Rights. This was recognised by the UK House of Lords Select 
Committee on Religious Offences (2003) 

 
II. Blasphemy laws are known to have a universal ‘chilling effect’ upon normal 

freedom of expression. 
 
III. The law of blasphemy is a class discriminatory law (as many blasphemy laws 

which focus upon the act and function of expression are) since it creates 
provisions whereby a skilled and educated debater stands far less chance of 
prosecution than a less educated individual in a non-academic context. 

 
IV. Blasphemy law is a species of libel with no real rules of evidence or proof. 

Likewise it is an offence for which the mens rea assumptions of guilt are, and 
always have been, very difficult to establish. 

 
V. An inclusive blasphemy law has been historically shown to be inadequate for 

protecting religious beliefs in conflict with one another. 
 
VI. The legal criterion for recognition as a religious group, within laws not 

protecting a specific established church, are problematic and poorly defined. 
 
VII. It is possible that an extended blasphemy law potentially enshrines religious 

protection for the act of blasphemy, and does not protect society from its 
ramifications. 
 

To go further a number of organisations, agreements and protocols maintain 
material and substantial objections to blasphemy laws. E.G. 
 
The Camden Principles on Freedom of Expression and Equality, an accepted 
standard of free speech imperatives, has in Article 12 (ii) a clear sense of intention to 
be part of ‘advocacy’ of material that would promote hatred towards a specific group. 
The Camden Principles state the need for a target group which has to receive 
‘opprobrium, enmity and detestation’ and that these have to occur in an ‘intense’ 
manner. 
 
The Venice Commission published a report in 2009 on freedom of expression and 
freedom of religion. The report concluded that incitement to hatred, including 
religious hatred, should be a crime; that insult to religious feelings should not be a 
crime; and that the offence of blasphemy should be abolished and should not be 
reintroduced. 
 
The United Nations have sought to criticise blasphemy laws through General 
Comment no. 24 of the UN Human Rights Committee and General Comment no.34 
of the Human Rights Committee Section 48. 
 
The Rabat Plan of Action (2012) recommends: ‘States that have blasphemy laws 
should repeal these as such laws have a stifling impact on the enjoyment of freedom 
of religion or belief and healthy dialogue and debate about religion.’ 



 
Professor Heiner Bielefeldt, United Nations Special Rapporteur on Freedom of 
Religion, has made it plain that modern legal provisions should be moving away from 
Blasphemy legislation:  
 
"There is a growing consensus within the human rights community that we have to 
move away from anti-blasphemy laws which, as countless examples demonstrate, 
generally have intimidating effects on religious or belief minorities, dissenters, 
converts and others. Rather than resorting to blasphemy legislation, what we ought 
to do is try to overcome stereotypes, prejudices by enhancing interreligious and 
intercultural communication, including between believers and non-believers. 
Moreover, potential target groups of national, racial or religious hatred may need 
support and protection and we should try to be creative in expressing sympathy for 
their vulnerable situation so that they can rightly feel not to be left alone." 
 

Of most importance and relevance to this submission is the fact that the 
ICCPR considers blasphemy and religious defamation laws as contrary to 
human rights and constituting violations of international law. Article 20(2) 
considers that only extreme speech should be banned and the test should be 
set at a very high level indeed.  
 
The existence of such laws produces encouragement to other nations who seek to 
control the lives and rights to free expression of their citizens. These have been 
mentioned in connection with Atheist Ireland’s submission to the Constitutional 
convention and there is no room to repeat them here (for information on these 
instances see the Constitutional convention website).  
 
https://www.constitution.ie/SubmissionDetails.aspx?sid=3500a009-d7f3-e211-a5a0-
005056a32ee4).  
 
However incidents where nations use such laws are multiplying and are well 
recognised by international authorities. Again Professor Heiner Bielefeldt, United 
Nations Special Rapporteur on Freedom of Religion, has advised: 
 
 “Of course you are right that the major damage done by this legislation is the 
international one. I wouldn’t expect any harsh verdicts being handed down in Ireland, 
but those countries that continue to have an intimidating anti-blasphemy practice like 
to quote European countries to unmask Western hypocrisy. So I hope things will be 
moving in the right direction. One can also cite General Comment no. 34 of the 
Human Rights Committee and the Rabat Plan of Action. Both documents call upon 
States to move away from criminalizing so called blasphemy.” 
 
My own experience in working with governments about issues associated with repeal 
indicates that a fair and thorough inventory of incitement laws should properly be the 
pre-cursor to the removal of blasphemy laws and links between them should be 
strenuously avoided. Thereafter proper and careful consideration must be given to 
the process by which blasphemy laws are removed and adequate protection against 
incitement put in their place. Ireland has, thankfully, already taken steps towards 
remedying the situation created by Section 36 of the 2009 Defamation Act, but there 
remain worrying obstacles in the way of this process. 

https://www.constitution.ie/SubmissionDetails.aspx?sid=3500a009-d7f3-e211-a5a0-005056a32ee4
https://www.constitution.ie/SubmissionDetails.aspx?sid=3500a009-d7f3-e211-a5a0-005056a32ee4


 
The Constitutional Convention debate which occurred in November 2013 was 
followed by a vote in which the Convention recommended the removal of blasphemy 
from the Irish Constitution (61% majority). Likewise 53% believed it should be 
replaced with a general provision to include incitement to religious hatred laws.  
 
However this was, worryingly, followed by a question asking whether the convention 
should recommend the retention of a ‘legislative provision for the offence of 
blasphemy’. This produced an equally split vote with 50% of delegates voting against 
this.  Whilst January 2014 saw the Convention recommend removal of the law the 
text of this subsequent question did find its way into the final report. The Irish 
Government should thus ensure that any eventual referendum does not offer simple 
retention of the blasphemy law, irrespective of its removal from the Constitution, as 
an option. If this were to happen then it is conceivable that Ireland’s route to repeal 
of such laws may yet be blocked. This would profoundly affect Ireland’s compliance 
with Article Nineteen of the ICCPR. 
 

It should also be noted that Ireland’s replies to the forthcoming United Nations 
Human Rights Committee 111th session 7–25 July 2014 Item 5 of the provisional 
agenda (Consideration of reports submitted by States parties under article 40 of the 
Covenant) at article 162 (on a request by the UN for the removal of blasphemy laws 
in Ireland) contains a seriously worrying complacency about the efficacy and 
uncontroversial function of Section 36 of the 2009 Defamation Act. This is said to be 
acceptable because the definition of blasphemy has been restricted, a new defence 
created and the resulting fine reduced. Whilst the subsequent article in this 
submission (number 163) does describe the establishment and operation of the 
Constitutional Convention this is in contrast to the previous article. Ireland’s 
submission to the UN in this context should not, I wish to argue, be perpetuating the 
idea that blasphemy laws of any kind become somehow acceptable because their 
provisions are diluted.  This process makes bad laws live longer and perpetuates 
their dangerous credibility abroad – something the UN Special Rapporteur and 
members of the Irish Government have already begun to greatly appreciate. 

The convention and the Seanad Public Consultation Committee (SPCC) should 
recommend that any referendum on the matter should not pursue the option of 
offering retention of the Blasphemy law, even if it is outwith the Constitution.  
 
However if the alternative of strengthening the Incitement to religious hatred laws be 
offered there remain important issues for the Convention and the Seanad Public 
Consultation Committee (SPCC) to recommend action on the construction of 
adequate and safe incitement to religious hatred laws. This needs to be a careful 
process. Lessons can be learned from the experience of the United Kingdom when it 
chose to remove its common law offence of blasphemous libel towards the end of 
the last decade. 
 
The incitement to religious hatred laws in the United Kingdom were modelled on 
incitement to race hatred laws of which many lawyers were critical. It has generally 
been accepted that the initial construction of these laws against incitement to 
religious hatred (the Racial and Religious Hatred Bill).was heavy-handed and failed 
to protect free expression, something which is also an obvious responsibility covered 



under the ICCPR. In the UK this Bill, unamended, potentially served as a more 
serious break upon freedom of expression than the common law of blasphemous 
libel actually did. Indeed this Bill was deeply criticised for failing to consider the issue 
of intention - precisely the flaw it inherited from centuries of case law produced by 
the common law of blasphemous libel. The law as it stood did not simply hinder free 
expression of those critical of religion but would also have empowered religions, and 
a number of unsavoury groups who seek to silence their religious opponents – thus 
creating a climate of fear for ALL who discuss or venture opinion on religion as well 
as its message, meaning and its validity. 
 
Eventually this Bill was amended after vigorous campaigning by civil liberties, active 
users of free expression and secular organisations. This succeeded in removing 
judgement about the nature of words used against religion (ostensibly the word 
‘abusive’) to instead focus upon the real public order threats such a law ought to be 
concerned with. This restored, within the legislation, a more sensible balance 
between the right to expression, whilst extending and ensuring protection from 
religious hatred.  

In such ‘repeal’ circumstances there is always a lurking danger that prohibitive and 
draconian legislation (corrosive of nations’ responsibilities under the ICCPR) is more 
likely to be seen as a comprehensive answer to the problems confronting social 
democratic societies. Likewise an assumption behind questions 3 and 4 posed to the 
Irish Constitutional Convention, which suggests that incorporating the principles 
underpinning blasphemy laws can move seamlessly into subsequent incitement 
laws, is both dangerous and flawed. This presumption must be resisted. 

In moving towards a solution for the Irish Republic the Constitutional 
Convention has a genuine opportunity to avoid the problems repeal situations 
create for governments and their populations. For Ireland to address its 
responsibilities under the ICCPR it must ensure that any clause which makes 
the retention of the blasphemy law possible forms no part of any referendum 
which the Irish people are asked to pronounce upon. Likewise any provision 
for an incitement to religious hatred law that similarly may find its way into 
such a referendum must adequately balance protection and free speech issues 
to ensure Ireland to addresses its responsibilities under the ICCPR. 

 

End 
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