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Invited Statement to the Joint Oireachtas Committee on the Eighth Amendment,           
8 November 2017 

Draft Heads of Reproductive Health and Access to Abortion Bill, 2018 

Dr. Ruth Fletcher, Senior Lecturer in Medical Law, Queen Mary, University of 

London 

I have been asked to focus on the key issues in legislating for the Citizens’ Assembly 

Recommendations.   I have done this by considering how key aspects of the 

Recommendations may be practically implemented in light of best international legal 

practice. I have suggested some wording in order to focus discussion and questions, 

and provided some explanatory notes to assist discussion.  The first heads of the Bill 

will address the Preamble and Definitions, which I will not focus on in this 

submission.  I hope you will find this is a useful approach to assist your deliberations.   

Part Two – Decriminalisation of Abortion 

Notwithstanding any other provision of law, it shall not be an offence for a pregnant 

person to self induce, consent to, or assist in the performance of, an abortion. 

Notwithstanding any other provision of law, any person who performs or assists in 

the performance of an abortion with the pregnant person’s consent shall not be 

guilty of any offence. 

[Section 22 of] The Protection of Life During Pregnancy Act 2013 is hereby repealed. 

Note:  If lawful criteria for abortion in line with the Citizens’ Assembly (CA) 

recommendations, or equivalent, are to be adopted, then it is probably best to 

repeal and replace the PLDPA as a whole with a Reproductive Health and Access to 

Abortion Act, rather than amend the PLDPA and repeal the criminal provisions alone.  

The process of adopting a new Act will still enable learning from the experience of 

adopting and implementing the PLDPA, but the difference between the criteria for 
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legalization justifies a new Act.  Secondly, repealing and replacing the Act provides 

for a simpler process of working with the Act afterwards, as amending would mean 

working with two statutes thereafter.   

Note: Decriminalisation means removing the kind of law that punishes people from 

the range of legal tools, which regulate abortion care.  It does not mean deregulation 

and it does not mean legalization.  Abortion can be decriminalized and regulated by 

civil law standards of care and by professional regulation, including with the 

possibility of being sued in negligence for damages due to failure to meet those 

standards of care.  Abortion can be decriminalized, but unlawful in particular 

circumstances i.e. if it falls outside the criteria for lawfulness as proposed in this Bill.  

Information, licencing and funding often work well as regulatory tools which oversee 

the boundary between lawfulness and unlawfulness in health care provision, and 

provide a viable public alternative to the criminal law.       

There is increasing recognition that criminalization is a disproportionate response to 

any need to regulate the boundaries of abortion care, even if most countries still 

have criminal provisions.  This is partly in response to recent prosecutions and 

convictions including in three different cases in Northern Ireland.  One of these cases 

concerns the mother of a 15 year old who ordered the abortion pill for her daughter 

over the internet.1  It is being challenged by judicial review on the grounds that the 

prosecution was inappropriate because the 15 year old should have had lawful 

access to abortion in Northern Ireland in her circumstances.  In the UK, two women, 

                                                        
1 http://www.independent.co.uk/news/uk/home-news/northern-ireland-
belfast-abortion-ban-illegal-pills-review-court-case-mother-daughter-
a7547286.html and https://www.theguardian.com/world/2017/jan/26/ulster-
woman-who-bought-abortion-pills-for-daughter-can-challenge-prosecution 

http://www.independent.co.uk/news/uk/home-news/northern-ireland-belfast-abortion-ban-illegal-pills-review-court-case-mother-daughter-a7547286.html
http://www.independent.co.uk/news/uk/home-news/northern-ireland-belfast-abortion-ban-illegal-pills-review-court-case-mother-daughter-a7547286.html
http://www.independent.co.uk/news/uk/home-news/northern-ireland-belfast-abortion-ban-illegal-pills-review-court-case-mother-daughter-a7547286.html
https://www.theguardian.com/world/2017/jan/26/ulster-woman-who-bought-abortion-pills-for-daughter-can-challenge-prosecution
https://www.theguardian.com/world/2017/jan/26/ulster-woman-who-bought-abortion-pills-for-daughter-can-challenge-prosecution
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Sara Catts and Natalie Towers,2 were prosecuted and sentenced to 2-3 years jail time 

for procuring their own miscarriages through the use of abortion pills (Sheldon 

2016).  In Queensland Australia in 2009-10 a woman and her boyfriend3 were also 

prosecuted, and acquitted, for the use and supply of abortion pills (Morgan 2012, 

143).4   The push for decriminalisation is also developing proactively as civil society 

seeks the removal of barriers to and stigma over abortion care.  In 2016, the African 

Commission on Human and Peoples’ Rights (ACHPR) launched a continental 

campaign for decriminalization for example (see further Erdman 2016, 48).  

Part Three - Guarantee of Access 

a. The Minister for Health shall ensure that pregnant persons may access abortion 

care in accordance with the terms of this Act in a safe and timely manner.  The 

Minister shall be responsible for the provision and regulation of abortion care to 

the highest attainable standards.   

b. Access to abortion care, including to related sexual and reproductive health care 

before and after an abortion, shall not be impeded on discriminatory grounds, 

including on grounds of race, sex, religion, national or ethnic origin, marital or 

family status, immigration status, sexual orientation, age, or other social status.   

 

Note:  The guarantee of access affirms that the provision of accessible domestic 

abortion care is a matter of public responsibility.  This is important because legal 

                                                        
2 http://www.bbc.co.uk/news/uk-england-tyne-35121524 
3 http://www.theaustralian.com.au/news/nation/drug-taken-before-pregnancy-
confirmed/news-story/22580a3b698434b999993440d5aa05c4 
4 See http://www.abc.net.au/news/2010-10-14/couple-not-guilty-in-abortion-
trial/2298224 See also http://www.smh.com.au/nsw/sydney-woman-
prosecuted-for-taking-abortion-drug-20170814-gxvoqd.html 

http://www.abc.net.au/news/2010-10-14/couple-not-guilty-in-abortion-trial/2298224
http://www.abc.net.au/news/2010-10-14/couple-not-guilty-in-abortion-trial/2298224
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restrictions are not the only barrier to meaningful access to abortion care.  

Integration of abortion provision into the public health system is necessary to 

minimize the barriers of cost, and to maximize the opportunities to involve health 

professionals including nurses and midwives in the development of a high quality 

abortion service (Erdman 2007).  It is also particularly important in a context where 

abortion care has historically been outsourced (Fletcher 2013) and there may be a 

need for professional education and training in the delivery of abortion care.     

 

Note: There are opportunities for professional guidelines, such as the Nursing and 

Midwifery Board of Ireland’s Code of Professional Conduct and Ethics (2014), to 

build on the Guarantee of Access, and for the relevant regulatory and professional 

bodies to consider whether the delivery of medical and surgical abortion care is an 

area “where an expansion in [nurses and midwives] scope of practice would lead to 

improvements in patient outcomes and in the quality and range of available services.”5 

Enabling appropriately trained nurses and midwives to deliver medical and surgical 

abortion is one way of improving the delivery of locally accessible services, possibly at 

lower cost, in a way that is acceptable to patients (see further Sheldon and Fletcher 

2017).   

 

Note: The prohibition of discrimination in accessing abortion is an important egalitarian 

objective.  This provision also attempts to recognise and redress the past situation 

where abortion restrictions have had the most negative impact on the already 

                                                        
5 https://www.nmbi.ie/Standards-Guidance/Scope-of-Practice 
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disadvantaged, including poorer women, those in care or direct provision, migrants and 

those with mobility issues.   

Part Four – Criteria for Lawful Abortion  

a. Abortion before 12 weeks gestation 

A person who is not more than 12 weeks pregnant may access abortion on her 

request, and without the need to demonstrate indications other than her own 

wishes.   

Note: 48% of the two thirds majority of the CA who recommended abortion ‘without 

restriction as to reason’, recommended this pathway to abortion be available up to 

12 weeks.  44% however, 4% less than the 48%, recommended that this pathway be 

made available up to 22 weeks, with 8% recommending that ‘on request’ apply all 

through pregnancy (CA Report, p 12).  Given this level of support for a 22 week limit 

from the CA, given that WHO guidelines recommend the removal of barriers to 

abortion access, given the provision of abortion on request in other jurisdictions up 

to 14 (e.g. Germany, Spain), 18 (e.g. Sweden) and 24 weeks (Victoria, Australia),6 and 

given that further public education may increase support for ‘on request’ models, 

the Committee may wish to consider extending the 12 weeks referred to in 

Recommendation 13 up to 22 weeks, or some stage between 22 and 12 weeks, with 

the possibility of simplifying and removing the need for b below.   

Note: Although the ‘on request’ legal pathway will be unacceptable to those against 

all abortions, it is capable of finding support from those who want the law to 

accommodate some respect for prenatal life independent of the pregnant person’s 

investment in that life.  Particularly for those who are more inclined to a gradualist 

                                                        
6 See further http://srhr.org/abortion-policies/  

http://srhr.org/abortion-policies/
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perspective, which would give the foetus more moral and legal value as it develops 

in pregnancy, on-request models are often acceptable because they usually have the 

effect of facilitating earlier rather than later abortions.  The abortion statistics show 

us that in the UK, the jurisdiction where most Irish women access abortion, 92% 

access abortion at less than 13 weeks gestation.7  Irish women are accessing 

abortion at a slightly later stage than their British equivalents because of the delays 

associated with travel.  If the legal regime moved to a domestic on request model, 

then women would likely access abortion at earlier stages as elsewhere (although 

there will always be a need for later access for a small number of cases).  For many 

people, a law which has the effect of helping to make earlier abortion more likely 

than later abortion, is, in effect, more respectful of prenatal life if it reduces the rate 

of later abortion. The Spanish legislation allows abortion on request in the first 

fourteen weeks.  The legislation’s preamble asserts that “protecting prenatal life is 

more effective through active policies to support pregnant women and maternity” 

(Seigel 2014, 34). 

Note: I suggest use of ‘on her request’ and reference to her wishes in order to try 

and minimize possible misinterpretations of the CA’s use of the term ‘no restriction 

as to reason’.  ‘No restriction as to reason’ does not mean there will be ‘no 

restrictions’ on abortion care, and it does not mean there are ‘no reasons’ for 

abortion care.  When abortion care is made available on request, it is still ‘restricted’ 

in the sense of being regulated and subject to quality standards for the abortion pill, 

or for the provision of surgical abortion.  Similarly pregnant people always have 

                                                        
7https://www.gov.uk/government/uploads/system/uploads/attachment_data/f
ile/652083/Abortion_stats_England_Wales_2016.pdf 
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reasons for seeking out abortion care, which is why it is least intrusive to respect 

those reasons rather than requiring them to be evaluated by a third party in order 

for abortion to be permitted on this pathway. 

b. Abortion between 12 and 22 weeks gestation 

i. A person who is more than 12 weeks, but not more than 22 weeks pregnant, may 

access an abortion where an appropriately qualified medical practitioner determines 

that the abortion is appropriate in all the circumstances. 

ii. In making this determination, the practitioner shall have regard to the pregnant 

person’s own wishes, feelings and thoughts on her current and future circumstances.   

Note: This language enables socio-economic reasons, or pregnancy due to rape, to 

be circumstances in which a medical practitioner, in consultation with the pregnant 

person, determines abortion is appropriate.  This would implement CA 

recommendations while avoiding the problems of possible privacy infringement that 

may arise from requiring a pregnant rape victim to show some engagement with the 

criminal justice system, as discussed previously by the Committee.   

c. Abortion after 22 weeks gestation 

i. A pregnant person who is more than 22 weeks pregnant may access an abortion 

where an appropriately qualified medical practitioner determines that the abortion 

is appropriate because of a risk to the pregnant person’s life or health.    

ii. In making this determination, the practitioner shall have regard to the pregnant 

person’s own wishes, feelings and thoughts on her current and future circumstances.   

iii. In making a determination under this section, the medical practitioner must show 

that she has consulted with another appropriately qualified medical practitioner who 
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agrees than an abortion is appropriate in all the circumstances, unless the risk to the 

pregnant person’s life or health is imminent.   

Note: This version does not specify a diagnosis of serious or fatal foetal anomaly as a 

statutory ground for abortion after 22 weeks.  Instead it aims to achieve the CA 

objective of providing access in these circumstances by integrating them into the 

ground of a risk to the pregnant person’s health when appropriate.   This is because 

my view (drawing on e.g. McGuinness 2013) is that serious or fatal foetal anomaly is 

best legally characterized in guidelines or a code of practice as a set of circumstances 

which may generate a risk to a pregnant person’s health.  This would enable lawful 

access in such circumstances, but avoids the problem of potentially stigmatizing the 

disability and vulnerability that may be associated with foetal anomaly.  

Alternatively, Committee members may wish to consider adding the specific ground 

of ‘a diagnosis of a serious foetal anomaly’ to the grounds in c.i. above.     

In order to deliver on the CA’s recommendations, the Bill should also address the 

following important issues: 

Part Five – Refusals of abortion and their review 

Part Six -  Criteria for conscientious refusal of abortion  

Part Seven – Promotion of sexual and reproductive health information and 

education  

There is also an opportunity for the Bill to be informed by a full evaluation of the 

operation of the PLDPA.  There are lessons to be learned about the implementation 

of lawful criteria for abortion, the appropriate staffing of abortion care and review 

panels, among other things.  This seems particularly important in light of the 

problems of access experienced by women who apparently met the legal grounds 
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for abortion, but could not access it in a timely manner, such as Ms Y (see further 

Fletcher 2014) and the young woman who was detained under s 25 of the Mental 

Health Act 2001.8  However, due to constraints of time I cannot elaborate on these 

further issues here (but see e.g. Fletcher 2016 on the appropriate scope of the right 

to conscientious refusal).  I welcome the Committee’s questions and further 

opportunities to exchange on how the Oireachtas might build on the experience of 

the Citizens Assembly and develop the best legal model for reproduction health and 

abortion care that it can.      

Acknowledgments:  This submission draws on the work of generous academic 

colleagues and civil society representatives who have shared their experience and 

expertise as we have discussed what Irish abortion law might be, through initiatives 

such as the collaborative drafting of the General Access to Abortion Bill 2015 (see 

further Enright et al 2015).  Thank you.   
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