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Introduction 
 
Thank you Chair and Committee members for the invitation to address you today. As I am 
participating in the UCU strike action, I wish to make clear that I am here today in a personal 
capacity only as a concerned Irish citizen living in N. Ireland.  
 
The focus of this opening statement is on the context and questions that have arisen around the 
implementation of the Good Friday Agreement with respect to the birthright guarantee. My 
intention is to locate this matter as part of a larger problem that is contributing to the ongoing 
levels of instability in N. Ireland.  
 
Context 
 
There is a continuing failure to implement reasonable expectations flowing from the 
Agreement, and related promises on human rights and equality. The absence of a 
comprehensive human rights and equality framework combines with the inadequate 
recognition of mutual respect, parity of esteem and equality of treatment to create a 
destabilising implementation gap. The birthright guarantee is addressed separately below, here 
a number of illustrative examples are provided. 
 
First, the NI Human Rights Commission submitted advice on a Bill of Rights in December 
2008, and in June 2011 the Joint Committee of the two Commissions published advice on a 
Charter of Rights for the island. The lack of progress on both remains a significant problem. 
There is a pressing need for a comprehensive human rights framework, especially at a time 
when the Conservative Party is suggesting that the Human Rights Act 1998 needs to be 
‘updated’. Renewed consideration of the Charter is also merited as a consequence of Brexit, in 
particular.  
 
Second, the Agreement contains a right to self-determination that embraces the principle of 
consent. It is an intrinsic aspect of the constitutional legal orders of both states, is underpinned 
by international law, and was democratically endorsed in referendums on 22 May 1998. Brexit 
has heightened the focus on the option of a possible change in constitutional status. In a context 
where this now becomes a way for N. Ireland to return automatically to the EU (if Brexit 
happens) it is remarkable that government-level planning has not commenced.   
 
Third, the failure to enact Irish language legislation remains a significant problem. It reinforces 
the view that core components of the Agreement on mutual respect and parity of esteem are 
being neglected. N. Ireland needs an Irish Language Act.  
 
Fourth, Irish citizens in N. Ireland are increasingly raising questions about what that status 
means on this island. That is why the referendum on voting rights is of such significance. The 
publication of the Thirty-ninth amendment of the Constitution (Presidential Elections) Bill and 
the establishment of a Referendum Commission are the culmination of many years of work on 
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extending the franchise to include Irish citizens resident outside of the state. In September 
2013, the Convention on the Constitution voted in favour of proposals to extend voting rights 
to Irish citizens who are resident outside the state for Presidential elections. 78% voted ‘yes’  
to a general question on voting rights for all Irish citizens, with 73% answering ‘yes’ to the 
question dealing specifically with N. Ireland.  
 
Finally, Brexit will see N. Ireland taken out of the EU based on a UK-wide majority vote. The 
region voted to ‘remain’, a position further underlined in the outcome of the European 
Parliamentary elections this year, with the election of two ‘remain’ MEPs. There is a 
Withdrawal Agreement and Protocol on Ireland/N. Ireland, which attempt to secure an orderly 
Brexit based on agreed negotiating objectives: avoiding a hard border; defending the 
Agreement in all its parts; and protecting North-South co-operation. The Protocol contains 
provisions dealing with rights and equality, with a recognition that the Common Travel Area 
arrangements may continue. Although the special arrangements agreed for N. Ireland are the 
subject of debate, the content was predictable given the unique circumstances on this island 
and the shared ambition to limit the scale of the damage. An outstanding matter that requires 
further consideration, and that can be connected to the themes above, is ensuring there is a 
voice for N. Ireland in the European Parliament after Brexit.  
 
Implementing the Good Friday Agreement: The Right to Identify and be Accepted as Irish or 
British or Both  
 

[R]ecognise the birthright of all the people of Northern Ireland to identify themselves 
and be accepted as Irish or British, or both, as they may so choose, and accordingly 
confirm that their right to hold both British and Irish citizenship is accepted by both 
Governments and would not be affected by any future change in the status of Northern 
Ireland.  

 
The foundational birthright guarantee (the right to identify and be accepted as Irish or British 
or both) is not reflected in British domestic law, policy and practice at present. More than 21 
years after the Agreement this is a surprising and unacceptable gap. The decision of the Upper 
Tribunal (Immigration and Asylum Chamber) in October 2019 confirms the nature of the 
problem. The British Government’s rationale - which appears to have been accepted by the 
Tribunal - is troubling.  Their argument is that their interpretation (which separates identity 
from citizenship) is the correct one. Thus the British Government’s view is that there is  no 
implementation failure: the current law accurately reflects the intended approach. The outcome 
has serious implications for all those who should benefit, now and in the future, from the 
protective reach of this guarantee. The Taoiseach, Leo Varadkar, has correctly indicated that 
the British Government’s approach is a misreading of the Agreement.  
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It is noteworthy that the NI Human Rights Commission had, in its Bill of Rights advice, 
anticipated the problem. It is not widely known that the advice contains the following 
provision: 
 

The right to identity and culture (extract) 
 
Provisions should be drafted to ensure that –  
 

1. The right of the people of Northern Ireland to identify themselves and be 
accepted as Irish or British or both, as they may so choose, with no detriment 
or difference of treatment of any kind. This right would not be affected by any 
future change in the status of Northern Ireland.  
 

2. The right of the people of Northern Ireland to hold British or Irish citizenship 
or both in accordance with the laws governing the exercise of this right, with 
no detriment or differential treatment of any kind. This right would not be 
affected by any future change in the status of Northern Ireland.  
 

3. Public authorities must fully respect, on the basis of equality of treatment, the 
identity and ethos of both main communities in Northern Ireland. No one relying 
on this provision may do so in a manner inconsistent with the rights and 
freedoms of others.  

 
It is time for the British Government to accept that there is an implementation failure that must 
be remedied.  Its unwillingness to do so raises legitimate questions about its commitment to 
the Agreement, and whether it respects the human rights and human dignity of those affected. 
This is both the conferral of an unwanted citizenship (that runs counter to a foundational right 
contained in an international agreement) combined with the indignity of a renunciation process 
that exacerbates the problem.   
 
Conclusion 
 
The implementation gaps identified have contributed to the instability that persists in N. 
Ireland. The birthright guarantee is supposed to be a constitutional cornerstone of post-
Agreement N. Ireland, and it will continue in the event of constitutional change. Emma and 
Jake DeSouza deserve support for their courageous efforts and their civic leadership, and 
should be commended by this Committee.  
 
In the context of ongoing negotiations, the British Government must be encouraged to accept 
that their approach reflects a misreading of the Agreement; British domestic law, policy and 
practice must change. In my view, it is time for politicians and judges within the UK to show 
a greater level of concern and respect for the nature of the Agreement.  
 
 
 


