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I am grateful to the Committee for the opportunity to discuss this topic. For context, I am an 
Associate Professor in the UCD Sutherland School of Law working in the areas of privacy, data 
protection and criminal law, and I am a consultant solicitor with FP Logue Solicitors and chair of 
civil rights NGO Digital Rights Ireland. I have recently carried out research on the issue of spent 
convictions with my colleague Professor Ian O’Donnell but these views are my own. 
 
I will attempt to summarise how spent convictions and the rehabilitation of ex-offenders are 
governed by European privacy law, and what this might mean for reform of Irish law in this 
area. Many members of this Committee will already be familiar with the law in this area from 
their work on the Criminal Justice (Spent Convictions and Certain Disclosures) Act 2016 so I 
will keep this outline brief. 
 
Article 8 ECHR and criminal convictions 
 
It might sound unusual to talk about privacy in relation to criminal convictions. As members of 
the Committee will be well aware, in Ireland criminal trials must generally be held in public and 
there is extensive media reporting of trials which usually includes the name and address of the 
defendant. 
 
However, since the 2012 decision of the European Court of Human Rights in MM v United 
Kingdom1 it is clear that criminal convictions can still be “private” for the purposes of Article 8 of 
the European Convention on Human Rights (ECHR) which provides that: 
 

“1. Everyone has the right to respect for his private and family life, his home and his 
correspondence. 
 
2. There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society in 
the interests of national security, public safety or the economic well-being of the country, 
for the prevention of disorder or crime, for the protection of health or morals, or for the 
protection of the rights and freedoms of others.” 

 
In MM the court noted that convictions became practically obscure after a period of time, so 
that: 
 

“although data contained in the criminal record are, in one sense, public information, 
their systematic storing in central records means that they are available for disclosure 
long after the event when everyone other than the person concerned is likely to have 
forgotten about it, and all the more so where, as in the present case, the caution has 
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occurred in private. Thus as the conviction or caution itself recedes into the past, it 
becomes a part of the person’s private life which must be respected”.2 

 
In that case, therefore, the court held that where the state discloses criminal records in the 
context of a vetting system it must do so in accordance with a clear legal framework, which 
balances the need for disclosure in certain circumstances with adequate safeguards for the 
former offender to ensure that disclosure is not disproportionate. In short, the law must strike a 
fair balance between protection of the public and the ability of the ex-offender to seek 
employment. This is particularly important given that: 
 

“[I]t is realistic to assume that, in the majority of cases, an adverse criminal record 
certificate will represent something close to a “killer blow” to the hopes of a person who 
aspires to any post which falls within the scope of disclosure requirements.”3 

 
The MM case dealt with state disclosures as part of a vetting system for certain types of 
employment, but the principle it established was extended to questioning by private employers 
by the 2014 decision of the UK Supreme Court in T & Anor v Secretary of State for the Home 
Department.4 In that case the court held that the duty to reveal convictions to prospective 
employers when asked – even for jobs which did not require vetting – could result in a 
disproportionate effect on the private life of the individual. As Lord Reed put it: 
 

“the obligation imposed upon [one claimant] by the law of the United Kingdom to 
disclose to any potential employer in his chosen career, for the remainder of his life, the 
fact that he had received two warnings for stealing a bicycle when he was a child of 11, 
or otherwise lose the opportunity of being employed, involves an interference with his 
right to private life which is unjustifiable under article 8(2)”.5 

 
More recently, the UK Supreme Court has returned to this issue in the 2019 case of R (P, G and 
W) and Anor v Home Secretary6 which found that a multiple conviction rule (requiring disclosure in 
every case in which there was more than one conviction) was in breach of Article 8 as 
disproportionate. 
 
Criteria to be taken into account in assessing national laws 
 
These three cases – MM, T and P, G and W – set out between them a number of principles 
which any vetting or spent convictions law must meet to be compatible with Article 8 ECHR 
and these can be briefly summarised as follows: 
 

 National law must provide clear and accessible rules regarding the disclosure of criminal 
records. 

 These rules must apply in the context of employment generally, not merely vetting. 

 It is desirable, but not a requirement, that there be a mechanism for reviewing disclosure 
in individual cases – a rehabilitation law may determine the need for disclosure based on 
pre-defined categories even though this may lead to an arguably unfair result in an 
individual case. 
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 Rules requiring disclosure of offences must be proportionate. The UK Supreme Court 
has described this as asking four questions: 

o First, is the objective sufficiently important to justify limiting the rights of ex-
offenders? 

o Second, is the disclosure rationally connected to the objective? 
o Third, does the disclosure requirement goes no further than necessary to 

accomplish it?  
o Fourth, standing back, does the disclosure requirement strike a fair balance 

between the rights of ex-offenders and the interests of the community?7 

 Rules providing for indiscriminate disclosure are incompatible with Article 8; instead the 
UK Supreme Court has indicated that the following criteria should be taken into account 
in determining whether disclosure is required and, if so, of what offences: 

o the nature of the offence 
o the circumstances in which the person committed it 
o his age when he committed it 
o in the case of a conviction, the sentence imposed upon him 
o his perpetration or otherwise of further offences 
o the time that elapsed since he committed the offence; and 
o its relevance to the judgement to be made.8 

 
Application to the Criminal Justice (Spent Convictions and Certain Disclosures) Act 2016 
 
As members of the Committee will be aware, the 2016 Act was significantly amended during its 
passage to address the issues raised by the MM judgment and subsequent UK litigation. 
However there are several aspects of the 2016 Act which still do not appear to meet the 
requirements of Article 8 ECHR. 
 
The most obvious is the multiple conviction exclusion – a conviction can never become spent 
where an individual has more than one conviction. The equivalent rule in the United Kingdom 
was found contrary to Article 8 in R (P, G and W) and Anor v Home Secretary9 as tending to lead to 
arbitrary and disproportionate results: 
 

“the multiple conviction rule does not, properly speaking, define a category of offence or 
offender. It is in reality an aggravating factor affecting the significance of an offence. Its 
rationale is that the criminal record of a serial offender is more likely to be relevant to his 
suitability for a sensitive occupation, because the multiplicity of convictions may indicate 
a criminal propensity. In itself, that is an entirely legitimate objective of a legislative 
provision of this kind. The rule as framed is, however, a particularly perverse way of 
trying to achieve it. It applies irrespective of the nature of the offences, of their similarity, 
of the number of occasions involved or of the intervals of time separating them. As 
framed, therefore, the rule is incapable of indicating a propensity. It may coincidentally 
do so in some cases, but probably does not in a great many more.”10 

 
In addition, other elements of the 2016 Act are also problematic. The restriction to convictions 
bearing a sentence of 12 months or less, for example, will mean that an offence can never 
become spent notwithstanding that 20 years might have elapsed, and notwithstanding that it 
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might not be relevant to a particular employment. In this and other aspects, a more graduated 
response appears to be necessary to comply with the ECHR. 


