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Opening Statement of Dr Conor O’Mahony, Senior Lecturer, School of Law, University 

College Cork 

Oireachtas Committee on Justice and Equality, 20 February 2019 

[Note: my oral presentation will be an abridged version of this written statement.] 

 

A chairde, 

Thank you for the invitation to address the Committee today on this important topic. I plan to focus 

on two issues, namely the obligation to ascertain the views of children and the structure of the 

courts system. As I will explain, these two issues are connected, and making adequate provision for 

child participation necessitates a degree of structural reform also. 

 

Ascertaining the views of children 

Ireland is a party to several international human rights law Conventions that require that children 

should have the opportunity to express their views in court proceedings affecting them. This is most 

clearly stated in Article 12 of the United Nations Convention on the Rights of the Child (1989),1 and 

increasingly being read into Article 8 of the European Convention on Human Rights (1950).2 In 2012, 

we amended the Irish Constitution by inserting Article 42A, which requires that in a wide range of 

court cases concerning children, provision shall be made by law that the views of any child who is 

capable of forming his or her own views shall be ascertained and given due weight having regard to 

the age and maturity of the child. 

Article 42A of the Constitution is not self-executing; the inclusion of the phrase “provision shall be 

made by law” means that its implementation is dependent on legislation passed by the Oireachtas. 

Unfortunately, since the amendment came into effect in 2015, the response of the Oireachtas has 

been rather timid; I would argue that as things stand, the State is not in compliance with its 

constitutional obligations. 

Article 42A is mandatory. It requires that in every case where the child is capable of forming his or 

her own views, those views shall be ascertained. Age and maturity are relevant to the question of 

how much weight to place on those views, but do not relieve the court of the obligation to ascertain 

the views of the child unless it is deemed that the child is incapable of forming their own views. This 

is an extensive obligation, but it is not one which is currently matched by our child and family law 

legislation. 

First, in child protection cases, the Child Care Act 1991 is out of line with the constitutional 

obligation. Although it states that the court shall, “in so far as is practicable, give due consideration, 

having regard to his age and understanding, to the wishes of the child”,3 it confuses the situation by 
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 Article 12 reads in full: “1. States Parties shall assure to the child who is capable of forming his or her own 

views the right to express those views freely in all matters affecting the child, the views of the child being given 
due weight in accordance with the age and maturity of the child. 2. For this purpose, the child shall in 
particular be provided the opportunity to be heard in any judicial and administrative proceedings affecting the 
child, either directly, or through a representative or an appropriate body, in a manner consistent with the 
procedural rules of national law.” 
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 See, e.g., M and M v Croatia (10161/13, 3 September 2015). 
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establishing two mechanisms for this purpose (appointing a solicitor4 or a guardian ad litem5), but 

giving the court discretion as to whether to utilise these mechanisms. No detail is provided on how 

the views of the child should be ascertained where these mechanisms are not utilised. Research 

conducted by the Child Care Proceedings research group in UCC (of which I was a member),6 and by 

Dr Carol Coulter and the Child Care Law Reporting Project,7 clearly demonstrates that there is 

enormous variation in the frequency with which the views of children are ascertained in child care 

proceedings, and that many cases are heard without this constitutional obligation being discharged. 

A review of the Child Care Act is underway, and draft heads of Bill have been developed for reform 

of the Guardian Ad Litem system. However, in the meantime, it is clear that the conduct of child 

protection cases often falls short of what the Constitution requires. 

Second, in private family law cases concerning guardianship, custody and access, the Children and 

Family Relationships Act 2015 partly addressed this matter by obliging courts to take the child’s 

ascertainable views into account when assessing the child’s best interests.8 The Act further provides 

that in obtaining the ascertainable views of a child, the court shall facilitate the free expression by 

the child of those views and, in particular, shall endeavour to ensure that any views so expressed by 

the child are not expressed as a result of undue influence.9  Unfortunately, the Act contains a 

number of weaknesses that render it an ineffective discharge of the requirements of Article 42A of 

the Constitution. 

First, the Act makes it clear that the appointment of an expert to determine and convey the views of 

the child is entirely at the discretion of the court.10 This is not necessarily a problem; Article 42A.4 

does not require the appointment of a person to ascertain and convey the views of the child, as long 

as the child is given the opportunity to express those views in some form. However, the Act is silent 

as to what exactly should happen in cases where the court decides not to appoint an expert. This 

lack of clarity has potential to pose difficulties. The obligation to facilitate the free expression of the 

child’s views remains, but the absence of clear provisions stipulating how this should happen leaves 

the door open to nothing happening at all. This is particularly so since the current default in private 

family law proceedings is that the views of the child are not ascertained. Many judges may not feel 

qualified to speak to children in chambers, and direct testimony from the witness box will often be 

inappropriate, given the nature of the proceedings. Rather than granting the court the discretion to 

appoint an expert and leaving silence on the fall-back position, the better approach would have been 

for the Act to make the appointment of an expert the default position, with clear stipulations as to 

the exceptions where this need not occur, and what should happen instead. 

Second, the Act does not clarify how a court is to determine whether a child is capable of forming 

views, which is the issue on which the existence or otherwise of an obligation to ascertain those 
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6
 Aisling Parkes, Caroline Shore, Conor O’Mahony and Kenneth Burns, “The Right of the Child to be Heard? 

Professional Experiences of Child Care Proceedings in the Irish District Court” (2015) 27(4) Child and Family 
Law Quarterly 423-444. 
7
 Carol Coulter, Second Interim Report: Child Care Law Reporting Project (October 2014), available at: 

www.childlawproject.ie/wp-content/uploads/2014/10/Interim-report-2-Web.pdf, pp 7, 10 and 61. 
8
 Section 31(2)(b) of the Guardianship of Infants Act 1964 (as inserted by section 63 of the Children and Family 

Relationships Act 2015). 
9
 Section 31(6) of the Guardianship of Infants Act 1964 (as inserted by section 63 of the Children and Family 

Relationships Act 2015). 
10

 Section 32 of the Guardianship of Infants Act 1964 (as inserted by section 63 of the Children and Family 
Relationships Act 2015). 

http://www.childlawproject.ie/wp-content/uploads/2014/10/Interim-report-2-Web.pdf
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views hinges. In the absence of any guidelines, it would seem that this is a matter for each individual 

judge to determine; no guidance is given as to what judges should take into account (or indeed what 

practical steps they should follow) when making this determination. The obvious route would be to 

appoint an expert to make this assessment on their behalf, and indeed, one of the items stipulated 

in the prescribed form of the order directing a report from an expert is to ascertain whether the 

child is capable of forming their own views on the proceedings.11 However, as already noted, the 

appointment of an expert is not mandatory in every case; moreover, as will be seen below, issues 

relating to the costs of experts will dictate that there will be many cases where they are not 

appointed. Whether judges are suitably qualified to make this determination themselves is open to 

question, and the absence of any guidance on how they should do so is a recipe for inconsistency. In 

all likelihood, some judges will rely heavily on chronological age rather than on a detailed 

assessment of the individual child’s capacity, while other judges may meet with the children and 

make an assessment of the issue for themselves. Since capability of forming views is the gateway to 

the application of the constitutional obligation, it is rather disappointing that the Act has remained 

completely silent on this issue. 

The final weakness relates to the treatment of the issue of costs where an expert is appointed to 

ascertain the child’s views. The Act provides that the fees and expenses of an expert appointed 

under this section shall be paid by such parties to the proceedings concerned, and in such 

proportions, or by such party as the court may determine, while the fees for an expert may be fixed 

by regulations made by the Minister.12 Experience from the use of section 47 of the Family Law Act 

1995 as a means of procuring an expert report on children demonstrates the potential for an uneven 

and potentially discriminatory operation of these provisions, whereby experts are not appointed to 

ascertain the views of children in cases where the parties are of modest financial means and cannot 

afford to pay for the fees of the expert. The Denham Report highlighted difficulties faced by non-

legally aided persons in meeting costs for the appointment of experts under section 47 of the 1995 

Act.13 Hogan and Kelly have outlined that cases involving limited resources are denied the benefit of 

these reports, as the parties are already involved in legal action that by nature is very costly.14 

Therefore, the fact that the Act makes it mandatory for the fees of the expert to be paid by the 

parties to the proceedings risks a situation where not all children are afforded a similar opportunity 

to be heard, which falls short of the intended effect of Article 42A.4. 

The other categories of cases not covered by the 2015 Act include adoption cases and international 

child abduction cases. For adoption cases, the Adoption Act 2010 does not specifically require that 

the child is entitled to be heard in cases concerning adoption orders. Section 55 gives discretion to 

hear from any person who, in the opinion of the court, ought to be heard; by contrast, section 43 

stipulates that the child is entitled to be heard by the Adoption Authority in the application for the 

adoption order. The situation in international child abduction cases is somewhat better, since the 

Brussels II bis Regulation (which governs the majority of such cases) contains a strong obligation to 

ascertain the views of the child.15 However, the failure of Irish law to provide a specific mechanism 
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 S.I. No. 17/2016 - District Court (Children and Family Relationships Act 2015) Rules 2016, O. 58, r.14. 
12

 Sections 32(9) and 32(10) of the Guardianship of Infants Act 1964 (as inserted by section 63 of the Children 
and Family Relationships Act 2015). 
13

 The Sixth Report of the Working Group on a Courts Commission (The Denham Report) (Dublin: Government Publications, 
1999), available at 
http://www.courts.ie/Courts.ie/Library3.nsf/(WebFiles)/96E384ACEAED7F4F80256DA60039A0B8/$FILE/court6.pdf, p.68.  
14

 C. Hogan & S. Kelly, “Section 47 reports in family law proceedings: Purpose, evidential weight and proposal for reform” 
(2011) 2 Irish Journal of Family 27. 
15

 Article 11(2) of the Regulation provides: “When applying Articles 12 and 13 of the 1980 Hague Convention, it 
shall be ensured that the child is given the opportunity to be heard during the proceedings unless this appears 

http://www.courts.ie/Courts.ie/Library3.nsf/(WebFiles)/96E384ACEAED7F4F80256DA60039A0B8/$FILE/court6.pdf
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for this purpose means that it has been left to judges to develop a practice for this purpose (which, 

at present, takes the form of procuring a report prepared by a child psychologist). There has been no 

coherent policy choice made on whether this is the best available mechanism, or whether reliance 

on a single mechanism is sufficient. 

In summary, therefore, the constitutional obligation imposed by Article 42A of the Constitution to 

ascertain the views of all children capable of forming their own views is not currently reflected in the 

vast majority of our child and family law legislation. Extensive legislative reform is required to bring 

our laws into compliance with what the People voted to approve in 2012. However, legislative 

reform, while a necessary step, is not sufficient to ensure effective child participation. All of the 

evidence indicates that at present, our courts are an adversarial forum, with facilities that are 

unsuitable for child participation, and staff who often have not been provided with the training 

necessary to facilitate child participation in an effective and appropriate manner. In a survey of legal 

practitioners conducted in 2017 by the IDEA Child Rights project in UCC (of which I am a member), 

48% stated that “the lack of a child friendly environment” was an obstacle to communicating with 

children, while a further 29% identified “education about talking with children” as an obstacle.16 

Unless further measures are taken to make the courts a more child- and family-friendly place, an 

implementation gap will emerge that will frustrate the realisation of the child’s right to be heard. 

 

Courts structure 

There have been multiple calls over the past two decades for the establishment of a specialist court 

in Ireland dealing with child and family law. Among the first was a report by the Law Reform 

Commission in 1996, when the approach of the Irish courts to family law matters was described as a 

‘system in crisis’.17 The Report identified numerous problems, including inadequate physical 

facilities, an absence of specially trained judges, inconsistency between courts and judges in 

decision-making and excessive caseloads.18 The Commission made a series of recommendations, 

including the establishment of a system of regional family courts with unified jurisdiction over family 

matters, dedicated physical facilities tailored to the needs of family law, integrated support services 

and dedicated judges with suitable experience and training.19 

Few of the Report’s recommendations (and none of those just mentioned) were implemented. 

Several research projects have produced evidence that the problems identified by the Commission in 

1996 remain in existence.20 In 2014, the Law Society of Ireland commented that ‘little has changed’ 

                                                                                                                                                                                     
inappropriate having regard to his or her age or degree of maturity.” Article 42(2)(a) of the Regulation obliges 
courts, before ordering the return of a child to the jurisdiction of habitual residence, to certify that the child 
was given an opportunity to be heard, unless a hearing was considered inappropriate having regard to his or 
her age or degree of maturity. For an example of this provision being applied in practice, see N v N [2008] IEHC 
382. 
16

 Elaine O’Callaghan, Conor O’Mahony and Kenneth Burns “’There is nothing as effective as hearing the lived 
experience of the child’: Practitioners’ Views on Children’s Participation in Child Care Cases in Ireland” (2019) 
22(1) Irish Journal of Family Law (in press). 
17

 Law Reform Commission, Report on Family Courts, LRC 52–1996 (Dublin: Law Reform Commission, 1996), 
p.ii, available at http://www.lawreform.ie/_fileupload/Reports/rFamilyCourts.htm. 
18

 Ibid, pp.9-17. 
19

 Law Reform Commission, Report on Family Courts, LRC 52–1996 (Dublin: Law Reform Commission, 1996), 
pp.22-46. 
20

 See Conor O’Mahony, Caroline Shore, Kenneth Burns and Aisling Parkes, “Child Care Proceedings in Non-
Specialist Courts: The Experience in Ireland” (2016) 30 International Journal of Law, Policy and the Family 131-

http://www.lawreform.ie/_fileupload/Reports/rFamilyCourts.htm
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since the LRC’s 1996 Report, and called for the implementation of all of the reforms mentioned 

above, as well as for efforts to make proceedings less adversarial.21 This position has been echoed by 

the Government’s Special Rapporteur on Child Protection, Dr Geoffrey Shannon;22 by Dr Carol 

Coulter of the Child Care Law Reporting Project;23 and by the UCC Child Care Proceedings research 

group.24 More broadly, specialisation in the area of family law is now commonplace among judges 

and courts across Europe.25 

The establishment of a separate court or court division dedicated to cases concerning families or 

children will not, in itself, rectify the difficulties identified above unless it is properly designed and 

resourced. Specialisation, rather than mere separation, is what really matters in this context. In 

Australia, research has documented many of the same difficulties that have been documented in 

Ireland, notwithstanding the fact that specialist children’s courts exist at State level. Similar findings 

have been made in each of Victoria,26 Queensland27 and New South Wales.28  A common finding was 

that even though a dedicated children’s court exists, cases outside of major metropolitan centres are 

often heard by a generalist judge who does not specialise in child law. 

Conversely, even within a general courts system, potential exists to make significant improvements 

by improving physical facilities and case management, addressing staffing levels and providing 

specialist training to professionals. Nonetheless, our view is that there is a limit to what can be 

achieved through the latter approach. Participants in the UCC study characterised family law and 

child care as being the ‘lowest of the pile’ and the ‘poor cousin’ within the general courts system,29 

with the limited time allocated to child care in some venues a particular manifestation of this. This 

                                                                                                                                                                                     
157; Carol Coulter, Second Interim Report: Child Care Law Reporting Project (2014), available at 
http://www.childlawproject.ie/wp-content/uploads/2014/10/Interim-report-2-Web.pdf; and Conor 
O’Mahony, Aisling Parkes, Caroline Shore and Kenneth Burns, “Child Care Proceedings and Family-Friendly 
Justice: The Problem with Court Facilities” (2016) 19(4) Irish Journal of Family Law 75-81. 
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 Law Society of Ireland, Submission to the Department of Justice, Equality and Defence: Family Law – The 
Future (2014), p.37, available at 
http://www.lawsociety.ie/Documents/committees/Family/FamilyLawsubmission2014.pdf. 
22

 Shannon, G., Seventh Report of the Special Rapporteur on Child Protection: A Report Submitted to the 
Oireachtas (2014), p.98, available at 
http://www.dcya.gov.ie/documents/publications/SeventhSpecialRapReport2014.pdf. 
23

 Carol Coulter, Second Interim Report: Child Care Law Reporting Project (2014), p.27, available at 
http://www.childlawproject.ie/wp-content/uploads/2014/10/Interim-report-2-Web.pdf 
24

 Conor O’Mahony, Caroline Shore, Kenneth Burns and Aisling Parkes, “Child Care Proceedings in Non-
Specialist Courts: The Experience in Ireland” (2016) 30 International Journal of Law, Policy and the Family 131 
at pp.150-153. 
25

 Council of Europe Consultative Council of European Judges (2012) Opinion No. 15 of the Consultative Council 
of European Judges on the Specialisation of Judges, available at 
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2012)4&Language=lanEnglish&Ver=original&BackColorInternet=DB
DCF2&BackColorIntranet=FDC864&BackColorLogged=FDC864#P53_1776. 
26

 Sheehan, R. and Borowski, A., ‘Australia’s Children’s Courts: An assessment of the status of and challenges 
facing the child welfare jurisdiction in Victoria’ (2014) 36(2) Journal of Social Welfare and Family Law 95-110. 
27

 Queensland Child Protection Commission of Inquiry, Taking Responsibility: A Roadmap for Queensland Child 
Protection (2013), pp. 464-474, available at 
http://www.childprotectioninquiry.qld.gov.au/__data/assets/pdf_file/0017/202625/QCPCI-FINAL-REPORT-
web-version.pdf.  
28

 Wood, J., Report of the Special Commission of Inquiry into Child Protection Services in NSW (2008), pp.528-
543. 
29

 See Conor O’Mahony, Caroline Shore, Kenneth Burns and Aisling Parkes, “Child Care Proceedings in Non-
Specialist Courts: The Experience in Ireland” (2016) 30 International Journal of Law, Policy and the Family 131 
at p.151. 
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echoes findings in other jurisdictions.30 Participants also highlighted the fact that some District Court 

judges lack interest in this area of law. In the words of one judge interviewed for the study, ‘there 

are too many judges doing this kind of work who don’t want to be doing it. And that is dynamite. 

They are making orders to get rid of it.’31 

Judges and other professionals who spend the clear majority of their time on other issues are not 

incentivised to significantly upskill in the area of child and family law. By contrast, in a specialist 

family court, cases would not have to compete with criminal law and other matters for attention and 

resources, and it would be easier to ensure that staff involved in such proceedings had an 

appropriate level of interest, experience and specialist training. This was among the reasons cited by 

the Family Justice Review in England and Wales when recommending the establishment of a Single 

Family Court (even though family divisions had existed within the general courts for over a decade). 

The Report encouraged that this court be staffed by judges who specialise in family law and 

professionals who receive specialist, inter-disciplinary training.32 

The imbalanced distribution of population in Ireland means that there is a limit to the number of 

specialist regional family courts that could feasibly be developed; each centre would require a 

critical population mass to justify the investment of dedicated judges and buildings. Regional 

centralisation of child and family law cases, which has already been possible to a degree in Dublin 

due to spatial density and a large population, would present challenges if families have to travel a 

significant distance to attend proceedings in these dedicated courts instead of in their local District 

Court. However, this obstacle is hardly insurmountable, and a balance could be struck through 

combining specialist regional facilities in some areas with travelling specialist judges and refurbished 

facilities in existing court buildings in other areas. For example, in Queensland, the recommended 

solution was the appointment of additional specialist judges in key locations where the greatest case 

load arises; this was to be achieved in part by appointing generalist judges as magistrates of the 

Children’s Court where they had already developed a de facto degree of specialisation by managing 

child protection lists.33 

Finally, it should be stressed that no constitutional amendment is required to facilitate the 

establishment of a specialised child and family court; ordinary legislation would suffice. This is plainly 

evident from previous initiatives, most obviously the designation of the District Court as the Children 

Court under Children Act 2001 for the purpose of juvenile justice matters. It would be a 

straightforward legislative matter to establish a District Family Court, a Circuit Family Court and a 

Family Law Division of the High Court (akin to how the High Court sits as the Central Criminal Court 

for criminal matters at present) by simply stipulating that certain categories of cases relating to 

certain Acts of the Oireachtas shall be heard in those courts. The legislation could then set down the 

particular specialised characteristics of those courts. 
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 See, e.g., Queensland Child Protection Commission of Inquiry, Taking Responsibility: A Roadmap for 
Queensland Child Protection (2013), p.455. 
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 Conor O’Mahony, Caroline Shore, Kenneth Burns and Aisling Parkes, “Child Care Proceedings in Non-
Specialist Courts: The Experience in Ireland” (2016) 30 International Journal of Law, Policy and the Family 131 
at p.151. 
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 Norgrove, D., Family Justice Review: Final Report (2011), pp.68-77 and 81-89, available at 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/217343/family-justice-
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 Queensland Child Protection Commission of Inquiry, Taking Responsibility: A Roadmap for Queensland Child 
Protection (2013), pp. 464-466. 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/217343/family-justice-review-final-report.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/217343/family-justice-review-final-report.pdf

