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I wish to open the discussion on this Bill, the Multi Party Action Bill 2018. I believe the ability 

to bring about such forms of litigation would be of very significant value to a wide variety of 

potential applicants, it can increase access to justice significantly, and open up avenues for 

many affected by particular injuries, and injustices, which did not exist previously. 

In the first instance, I will note that there are forms of group litigation already in Ireland, but 

none of this kind, and that all have considerable deficiencies 

At the moment, there is no comprehensive procedure in the Irish legal system which can 

deal with such claims.  

There is the Representative Case model, only provides injunctive and declaratory relief. You 

cannot seek damages. That is a major deficiency in this regard. 

It would be of limited benefit to persons affected by, for example, cases of related to the 

tracker mortgage scandals, or to those affected by the deficient Hip Implants, or any other 

amount of cases. 

Rather more concrete, and an area in which our witnesses have considerable knowledge, is 

the test case model.  The option for such persons, is for a test case to proceed, and related 

cases to follow subsequently on the basis of that precedent.  

This is a real route, which can realise damages and other remedies, and has been used 

extensively by Irish Lawyers. 

However, this model has significant drawbacks too. Firstly, and most significantly, the 

person taking a test case, faces the very significant consideration of costs being awarded 

against them, and being liable for that amount on their own.  

This is a disincentive to taking any case, particularly people who may be on limited incomes, 

or dealing with debt already, such as someone in mortgage arrears.  

The issue of legal representation and duplication of Legal Costs is also relevant. 

It also means that the Person taking the case, has no direct responsibility to others in the 

same or similar situation, and they do not have to be notified. It is essentially a single case 

on a single set of facts, even if the Judiciary has creatively and pragmatically used the model 

to deal with groups of cases. 

It is also not possible to calculate the potential overall liability of all cases in the class of 

cases under this model. This is not ideal for plaintiff or defendant 



 

The Law Reform Commission paper which I have based this Bill upon, states that – “The test 

case approach encourages, even if it does not validate, the multiplication rather than the 

division of costs for the generic issue among the members of the group.’ 

So there is clearly a real need for such a piece of legislation, it can, I believe be of huge 

benefit to our legal system, and any amount of citizens, and I hope to see this Bill advance in 

to law. 

I am looking forward to engaging with this session, to see how we can improve it and amend 

it, and of course I wish to say that I am very open to suggestions and amendments, not only 

from my colleagues on the Justice Committee, but from the expert witnesses, and from 

external voices. 

I will briefly, address some of the points raised by Deputies who did not support the Bill at 

Second Stage 

The first is that time had moved on since the Law Reform Commission Paper – Firstly, if 

there are relevant developments, then I am happy to take account of these in amendments 

and so on, however, no Government has taken any action in this area since then, and there 

has been no relevant legislative initiative in this area, since the publication of the LRC paper 

that I am aware of. 

Secondly is that the legislation too closely resembles the Law Reform Paper Proposals, 

however this did not involve or include a critique of any of the Law Reform Commissions 

specific proposals, therefore, I do not consider this a very significant criticism 

Thirdly, the fact that this legislation provides for these changes by way of legislation rather 

than by way of a change in the Rule of Courts 

In this regard I would say that many pieces of legislation passed by recent Governments 

makes changes to the manner in which cases are heard, and in procedure. They often 

contain provisions such as those found in the Civil Liability and Courts Act 2004 which made 

significant changes to the way in which Personal Injuries compensation cases were managed 

in the courts. Section 9 includes a provision that states: 

“Nothing in this Act shall be construed as limiting or reducing the power of an authority, 

having (for the time being) power to make rules regulating the practice and procedure of a 

court, to—(a) make ... rules.” 

There is no restriction on the ability of the Oireachtas to make decisions in relation to court 

procedures, where they clearly relate to an area of public policy. 

The Sections of the Bill are as follows 



 Section 1 is the Interpretation 

 Section 2 allows for a nominated Judge to certify that there is an issue of a common 

or related issue of law or fact, and a Multi Party Action offers a fair appropriate and 

efficient procedure for resolution.   

 

 We have, along the recommendations of the LRC report, gone for commonality, as a 

requirement, rather than the restriction of sameness, which is far too restrictive, and 

can restrict the ability of plaintiffs to join a case currently. 

 

 Section 3 relates to the Multi Party Action Order, Which would be issued by the 

Judge, including criteria by which permission to be entered on the Register shall be 

considered.  

 

 S4 will contain directions on the Publication of the Multi Party Action, an important 

element as it is the mechanism by which other people who have been affected 

would be notified of the case, and their ability to join it. We support an Opt In, rather 

than an Opt Out Mechanism, for reasons of efficiency and certainty.  

 This is subject to a power of the court to oblige an action to be joined to an existing 

Multi-Party Action. There will be a close off date after which people cannot join the 

Multi Party Action. 

 Section 5 relates to the directions the judge may give as to the resolution of the 

order including the details required in the documentation, such as the cause of 

action, which is required, and any further directions required for the appropriate fair 

and efficient resolution of the MPA issues  

 

 This provision is crucial in terms of the flexibility the Judge will require, in case 

management, in terms of the division of the various elements of the case, which may 

arise in to convenient categories, where the diverge from the Common, or Generic 

Issue. 

 

 As stated before, efficient Case management and administration goes to the heart of 

this process. 

 

 Section 6 relates to the Lead Solicitor, who will lead the MPA, and his appointment, 

and again this efficiency in Legal Representation is a central benefit of the model. 

 

 

 Section 7 relates to the Lead Cases, or cases, to be agreed by Case Conference, if it 

adequately and fairly represents the interests of all those on the register. These lead 

cases will represent the central and common issues in the set of cases. 



 

 Section 8 relates to the effect of a Multi-Party Order, and the circumstances in which 

it is binding 

 

 Section 9 provides for the costs, where costs shall be divided equally unless the 

nominated Judge orders otherwise, and members of the order shall be jointly and 

separately liable. 

 

 Section 10 provides that nothing in this act shall be construed as limiting or reducing 

the power of an authority to make rules regarding the practice and procedures of a 

Court, provided they are consistent with the provisions of the Bill 

 

 Section 11 is the Short title and commencement   

 

 

This is fundamentally about access to justice and the better administration of how cases are 

heard in the courts where there are large categories of people affected by an injustice. 

 It is about giving people the tools to take cases where previously they have been prevented 

from doing so because of the cost of litigation and representation 

During my second stage speech I quoted former Chief Justice Susan Denhams comments on 

the launch of the Law Reform Commission Paper on Multi Party Actions 2005, where she 

said 

“The Law is too expensive, Too slow & Too unequal.” 

I believe that is the case, but I also believe that the introduction of a route of action such as 

is envisaged in the Multi Party Action Bill, can make a difference in that regard, and I look 

forward to engaging with Deputies in that regard. 

 


