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My name is Jimmy Martin.  I am an Assistant Secretary and have been responsible 
for the unit within the Department of Justice and Equality which deals with the 
Magdalen scheme. May I thank you for agreeing to facilitate my appearance by 
changing the date of the meeting as I was away on business last week. 
 
My colleague here today is Tracy O'Keeffe  and she is in a position to answer 
questions regarding the Assisted Decision Making (Capacity) Act 2015. 
 
Before addressing the recommendations of the report of the Ombudsman, I want to 
give you some background.  I will start with the Residential Institution Redress 
Scheme, run by the Department of Education &  Skills, as that has a bearing on the 
main issue raised by the Ombudsman. 
 
Following on from a State apology made in May 1999 for child abuse in various 
institutions, a statutory redress scheme was established pursuant to the Residential 
Institutions Redress Act, 2002.  A Board was established to make awards to people 
who suffered abuse as a child in one of the institutions scheduled to that Act.  My 
understanding is that there was an acceptance that the State was legally as well as 
morally liable for these wrongs and the 2002 Act allowed a person to pursue a claim 
either through the courts or through the Board.   The cost of payments under that 
scheme alone was in the region €1.25 billion. 
 
As well as the Residential Redress Scheme, a statutory Commission was 
established to inquire into the historical abuse of children in certain institutions.   That 
Commission  published its report in 2009  - the Ryan Report- and concluded that 
physical and sexual abuse was widespread in many of the institutions. Industrial 
schools were particularly prominent in the report.  The Ryan Commission report was 
the first comprehensive and authoritative account of the abuses suffered by children 
in these institutions 
 
In the same year, 2009, the Department was approached by and met with two 
groups - Justice for Magdalens and Magdalen Survivors Together.  Our 
understanding was that they wanted the State to acknowledge responsibility for 
abuses in Magdalen institutions, issue an apology and provide a redress scheme 
similar to that provided for residents of industrial schools under the 2002 Act.  It was 
quite clear that they regarded Magdalen institutions as separate institutions to 
industrial schools. 
 
In June 2011, Dr Martin McAleese was asked to look at State involvement with the 
Magdalen institutions and he was supported by an Inter-Departmental 
Committee.  His report of over 1,000 pages was published in February 2013 and is a 



 

 

comprehensive account of the 10 Magdalen institutions that operated within the 
State for a period of 70 years. 
 
Following on this report, the Taoiseach apologised unreservedly to the women who 
had been admitted to Magdalen Institutions.  In his apology, the Taoiseach referred 
in detail to the findings of the McAleese report and announced that High Court Judge 
John Quirke had been asked to devise a scheme to address the needs of the 
Magdalen women.  Judge Quirke produced his report in May 2013 which was 
published by Government in June, 2013. While all his recommendations were 
accepted in principle by Government, there were administrative issues to be teased 
out.  So, an Inter- Departmental Committee was tasked with examining how Judge 
Quirke’s recommendations could be best implemented.  On the basis of that 
Committee’s Report, the ex gratia Scheme was finalised and adopted by 
Government  on 5 November, 2013.  The Scheme applied to 12 named 
institutions.  10 were Magdalen institutions.  These institutions were perceived by the 
religious as places of refuge or asylum for women.  A proportion of the funding for 
their operation came from "commercial" laundries on site and the institutions became 
known to the public as Magdalen laundries. However the laundries were not intrinsic 
to the institutions.  Some had farms and in others the women engaged in lace work 
which was sold. The other two institutions, Stanhope street in Dublin and Summerhill 
in Wexford were not Magdalen institutions.  Our understanding is that they were live 
in training centres where young girls who had finished primary school were taught 
skills that would make them more employable in domestic service, hotels etc. 
 
I would like to make 3 points about the administration of the scheme. 
 

1.   Firstly, we were very conscious of the advanced age of many of the women 

concerned.  Therefore, the Department went to great lengths to make as 

many payments as possible as quickly as possible.    Even though the 

scheme was not finalised until November 2013, arrangements were put in 

place to start processing applications in June 2013.  As a result, just 3 months 

after finalisation of the scheme, i.e. February 2014, almost 200 applicants had 

received their lump sum payments and a further 120 had received a formal 

offer.  

 
2.   Secondly, this was not just a Department of Justice scheme.  This 

Department’s Unit assessed applications and paid the initial lump sums.  But, 

ongoing payments are made through the Department of Employment Affairs 

and Social Protection and health benefits are dealt with by the Health Service 

Executive. For many of the women concerned the "pension" payments are 

more valuable than the lump sum payments. I would like to take this 

opportunity to thank the staff in those other agencies for all the work they 

have done in facilitating this scheme. 



 

 

 
3.   Thirdly, the Department was represented at meetings in April 2010 between 

former residents of institutions - industrial schools in particular - and the 

Taoiseach.  What was particularly striking and sad was the anger expressed 

by those residents against those who were tasked with assisting them in 

obtaining redress under the 2002 Redress Act.  Influenced by this, we advised 

Judge Quirke that the scheme should operate with the least amount of work 

and stress imposed on applicants.  So, once an application is received, the 

staff of the Unit take on the responsibility to carry out all the research 

necessary to verify that the applicant had been in one of the 12 institutions 

and for how long.  This is all that is required in order to make a provisional 

offer to an applicant as the Scheme  is based on verified length of stay in a 

relevant institution.  As a result of the active and sensitive approach by the 

staff of the Unit, a good rapport has generally been established with 

applicants and the feedback has been very positive.  As an example I would 

like to read an extract from the latest expression of appreciation received from 

the daughter of an applicant.  It was addressed to the Minister and dated 3 

September 2017 

 
" I feel X (a Justice staff member) went above and beyond, she was so nice and 
always said if my mam had any questions or was unsure of anything just to pick up 
the phone, and my mam been 87 can sometimes be nervous of new people but with 
X this wasn't the case. So I would just like to let you know how professional she is at 
her job and how kind she has been and it didn't go unnoticed." 
 
 
The present state of play with the scheme is as follows : 
 

830 Applications have been received (about 200 of these from abroad 

mainly the UK) 

 

1 has been withdrawn and 1 is being processed. 

 

Decisions have been made in the case of the remaining 828 cases. 

 

686 applicants have been paid a total of €25.7m in lump sum payments 

and further €258,000 in legal costs has been paid out. 

 



 

 

Offers have been made but not yet paid in the case of a further 36 (this 

includes 17 cases where there is an issue of capacity). 

 

106 applications have been refused as not having been admitted to and 

worked in one of the 12 institutions. 

 
 
Turning now to the 4 recommendations made by the Ombudsman.   
 
Eligibility for Admission to the Scheme (Ist Recommendation) 
 
The Ombudsman has taken the view that the Department of Justice and Equality has 
the authority to make payments under the scheme to persons who were in another 
institution on the same campus as one of the 12 named institutions. When this was 
first raised with us in the context of one institution, An Grianan, our response was 
that we would be as flexible as possible in applying the scheme but  where a person 
had been admitted to an institution that was regarded in law as a separate institution 
and was covered by the Residential Institutions Redress Scheme, we did not have 
the discretion or authority to include them in the Magdalen scheme.   We said that 
we would have to go back to Government to get a decision on such a matter.  The 
Ombudsman did not agree with that view and it was this issue that led to his 
investigation.  His recommendation now is that the scheme applies to all other 
institutions on the same campus.  In most cases these would be industrial schools 
but they would include other types of institutions as well. 
 
My apologies in advance to the Committee but this is a technical point as to how civil 
servants operate.  My explanation therefore as to why the Department does not have 
the authority to extend the Scheme in the way suggested by the Ombudsman has to 
be quite legalistic.  I have to emphasise that it does not relate to the merits or 
otherwise of extending the scheme, which is a policy matter for Government. 
 
As civil servants, we have to be in a position to account to the Comptroller and 
Auditor General for every payment made and, if necessary, to the Public Accounts 
Committee. We have to be able to show the legal basis or other authority for 
payments made from public funds. 
 
The Magdalen scheme is an ex gratia scheme with no statutory base as approved by 
Government in 2013.  It does not fall within the normal remit of the Department of 
Justice and Equality.  The sole authority for payments under the Scheme therefore is 
the Government decision on the matter.  The Department takes the view that the 
relevant Government decisions do not grant authority to make payments under the 
scheme to a person admitted to a legally separate institution even if it was on the 
same campus as one of the 12 named institutions. 
 
The reasons for the Department taking this view are as follows: 
 



 

 

The Government accepted the September 2013 report of the Inter-

Departmental Group on implementation of the Quirke Report.  This 

specifically addressed the question of other institutions on the same campus 

and stated that it was proposed to exclude institutions such as industrial 

schools and primary schools to avoid double payments. 

 

The initial assessments as to numbers and costs of the scheme were 

calculated only on the basis of those in Magdalen institutions.  At no stage did 

the Government or any Government Minister or any official express a view 

that a person admitted to an institution other than the 12 listed would receive 

payments under the Magdalen scheme. 

 

The Scheme approved by Government is not focussed on laundry 

work.  Indeed women who were admitted to Magdalen institutions and never 

worked in the laundry are covered by the scheme.  The scheme was a 

response to the McAleese Report which gives a vivid impression of those who 

lived in these institutions.  It refers to the fact that most found themselves 

quite alone in what was by today’s standards a harsh and physically 

demanding work environment. Some were poor and homeless; some were 

placed by their own families; some were young women over 16 who had been 

orphaned; some did not know why they were there; some did not know when 

they would get out and see their families again. 

 

The High Court in a judgment delivered on this issue in 1 June 2017 stated 

that "It is not appropriate that any applicant under the ex gratia scheme should 

receive compensation, however described from the Redress Scheme and the 

ex gratia scheme covering the same wrong.". 

 

The Department of Justice and Equality cannot unilaterally extend a 

scheme that has financial implications for other Departments. 

 
I mentioned the question of avoiding double payments. There was one exception, 
which proved the rule. The Department of Education drew our attention to the fact 
that a limited cohort of girls were admitted to Magdalen institutions having been 
transferred there from industrial schools. These were already entitled to payments 
under the Residential Institution Redress Scheme for the period up to the age of 18. 



 

 

A concern was raised that this limited cohort could receive a double payment for the 
same period for the same institution. It was this limited exception that was 
considered by Judge Quirke and his decision was  that the scheme should not seek 
to investigate or consider this matter further. 
 
 
It is this first recommendation of the Ombudsman that causes us difficulty. It has 
administrative, financial and resource implications for ourselves and other 
Departments. At a minimum, it would at least double the number of institutions in the 
Scheme.  We have started a process to estimate the additional numbers that would 
be involved. As part of that process, we are consulting with other Departments who 
have an interest in the running of the scheme. 
 
Application Process (2nd Recommendation) 
 
For the reasons explained earlier, our application process was designed to make 
payments as quickly as possible and with the minimum stress for the applicant.  To 
do this we started the process before the Scheme was finalised.  We deliberately 
processed the most straightforward applications first. The approach taken was to 
look for written records to support an application.  Where written records confirmed 
an applicant's entitlement, we made an offer almost immediately.    Where the 
records held by the religious were not complete or were challenged by the applicant, 
all other sources were checked including social insurance, school records, electoral 
registers etc.  At all stages, there was lots of informal contact with applicants.  
 
Only where there were no written records available to support an application was a 
formal interview required.  As these were the most complicated applications, they 
were processed later, with interviews starting in October 2014 by which stage we 
had built up a level of expertise that allowed a fair and decisive interview.  Only 73 
cases required a formal interview and, of those 69 were successful in their 
application, largely on the basis of their word and in the absence of supporting 
documentation. This point is noteworthy in illustrating that we sought to assist rather 
than obstruct women in getting their entitlements. 
 
The Ombudsman is correct that the approach of starting to process applications 
before the full details had been finalised by the Government had 
disadvantages.  But, we believe these were outweighed by the advantages.  The 
alternative would have been to slow down the process of payments by 6 - 12 
months.  
 
Although we started accepting applications before the Scheme was finalised, the full 
terms of the Scheme were only made available to an applicant when a formal offer 
was made.  If a person was refused, an explanation of why a person was refused 
was given.  I accept the Ombudsman’s view that it was remiss of us not to have 
given all applicants, including those who were refused, the full terms of the scheme 
at the earliest possible stage. 
 
As recommended by the Ombudsman, we are happy to review all those cases where 
there was a dispute over length of stay using all available sources of evidence.  To 



 

 

ensure that such reviews are seen to be objective and independent we intend to set 
up a panel of people from outside to carry out these reviews. 
 
Capacity (3rd Recommendation) 
The Ombudsman in his report explains the background to the capacity issue and 
why it was not considered possible to use the Nursing Home Support Scheme Act 
2009, as recommended by Judge Quirke to address the capacity issue.  Following 
discussions with our colleagues in the Department of Health, we thought that the 
second best option would be to include a provision in an Act specific to the Magdalen 
Scheme (the Redress for Women Resident in Certain Institutions Act 
2015).  However by the time that Bill was ready for publication, the Assisted 
Decision-Making (Capacity) Bill was at an advanced stage and was a priority.  It is 
clear that the Decision Support Service (DSS) to be established under that  Assisted 
Decision-Making (Capacity) Act 2015 would be the most effective option in such 
cases.   However, new administrative processes and support measures, including 
the setting up of the Decision Support Service within the Mental Health Commission, 
a body under the Department of Health, must be put in place before the substantive 
provisions of the Act can be commenced.  A high-level Steering Group is overseeing 
the establishment of the DSS.  A Director of the Service was appointed in October 
2017 and €3m has been allocated in 2018 for its establishment.  
 
Pending the establishment of the DSS, officials in the Restorative Justice 
Implementation Unit have been encouraging the use of other options to allow 
payments to be made and we continue to examine what other options may be 
available.  There are currently 17 such cases and I understand that 3 are in the 
application process to be made Wards of Court.  We are in touch with the Courts 
Service about facilitating such applications.  However being made a Ward of Court 
may be viewed as inappropriate in cases and it cannot be regarded as the automatic 
solution. While the Department regrets the delay in paying these women it is also 
conscious that it has a duty of care to protect such vulnerable women from potential 
financial exploitation. 
 
 
Developing Future Schemes (4th Recommendation) 
The Ombudsman has made the point that this last recommendation is not addressed 
to the Department of Justice and Equality only and we have written to the relevant 
Departments to draw their attention to it. 
 
 
Thank you. 
***************************************************************************

******* 

Is le haghaidh an duine nó an eintitis ar a bhfuil sí dírithe, agus le haghaidh an duine nó an 

eintitis sin amháin, a bheartaítear an fhaisnéis a tarchuireadh agus féadfaidh sé go bhfuil 

ábhar faoi rún agus/nó faoi phribhléid inti. Toirmisctear aon athbhreithniú, atarchur nó 

leathadh a dhéanamh ar an bhfaisnéis seo, aon úsáid eile a bhaint aisti nó aon ghníomh a 

dhéanamh ar a hiontaoibh, ag daoine nó ag eintitis seachas an faighteoir beartaithe. Má fuair 

tú é seo trí dhearmad, téigh i dteagmháil leis an seoltóir, le do thoil, agus scrios an t-ábhar as 

aon ríomhaire. Is é beartas na Roinne Dlí agus Cirt agus Comhionannais, na nOifígí agus na 



 

 

nGníomhaireachtaí a úsáideann seirbhísí TF na Roinne seoladh ábhair cholúil a dhícheadú. 

Más rud é go measann tú gur ábhar colúil atá san ábhar atá sa teachtaireacht seo is ceart duit 

dul i dteagmháil leis an seoltóir láithreach agus le mailminder[ag]justice.ie chomh maith.  

 

The information transmitted is intended only for the person or entity to which it is addressed 

and may contain confidential and/or privileged material. Any review, retransmission, 

dissemination or other use of, or taking of any action in reliance upon, this information by 

persons or entities other than the intended recipient is prohibited. If you received this in error, 

please contact the sender and delete the material from any computer.  It is the policy of the 

Department of Justice and Equality and the Agencies and Offices using its IT services to 

disallow the sending of offensive material. 

Should you consider that the material contained in this message is offensive you should 

contact the sender immediately and also mailminder[at]justice.ie. 
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