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Meeting of the Joint Committee on Justice and Equality, 11
th

 October 2017 

Opening Statement by the Courts Service. 

 

We would like to thank the Chairman for the invitation to appear before the 

Committee and we look forward to discussing the role of the Courts Service in 

relation to the wards of court system and the management of funds on behalf of wards 

of court.   

 

This matter has been the subject of consideration by the Public Accounts Committee 

(PAC)  going back to 2001,  and most recently, in July of  this year. At all times, the 

Courts Service has engaged and cooperated with the PAC and with members of the 

Oireachtas in addressing matters raised.  

 

We have also responded to queries for information from individual members of the 

Justice for Wards Group, in their capacity as committees for wards of court.  

 

The Wards of Court office is an office in the Courts Service attached to the High 

Court.  The Courts Service is responsible for the management and administration of 

this office. However, as you are aware, the administration of justice is a matter for the 

Judiciary and is outside the scope of the functions of the Court Service.  You will 

appreciate therefore, that in our discussions with you today  we are precluded from 

commenting on any matter relating to the exercise of a Judge of his or her judicial 

functions or on individual wardship cases. We are also precluded from commenting 

on matters of Government policy.  

 

WARDS OF COURT SYSTEM 

The Wards of Court system allows for substitute decision making. The Court, usually 

the High Court, may make decisions necessary for the protection of both the person 

and the property of persons who do not have full capacity to manage their affairs.  

Wardship jurisdiction is vested in the President of the High Court and accordingly he 

has overall responsibility for the management of the affairs of wards of court.  
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The Office of the Wards of Court, headed by the Registrar of Wards of Court, 

manages the day to day administration of wardship cases. A Committee, usually a 

member of the Ward’s family, is appointed by the Court and is asked to make 

recommendations in relation to matters such as the Ward’s welfare, property and 

future residence. The General Solicitor for Minors and Wards of Court is a court 

official (also attached to the High Court) who is appointed by the President of the 

High Court to act as Committee for a number of wards. This usually occurs where 

there is no family member who is willing or suitable to act in that capacity. 

 

There are over 2,600 wards of court cases  managed by the Office of Wards of Court 

and the Accountants Office. People may become wards of court as a result of 

dementia or other age related illness - approximately 75% of cases are in this 

category. Approximately 10% of cases are the result of damages awarded by the 

courts for catastrophic injuries.    

 

In 2016,  there were 311 new declarations of wardship. 

 

 The legislation governing persons who are wards of court dates back to 1871. It has 

been recognised for some time that reforms were needed to update and reform the law 

in this area. 

 

Assisted Decision Making (Capacity) Act 2015 

The Assisted Decision Making (Capacity) Act 2015 was introduced to provide a 

reformed legislative framework for persons who lack capacity. The Act provides for 

greater individual autonomy by minimising external intervention in the life and affairs 

of the relevant persons. From the date of commencement of the Act no new wards of 

court will be declared. All existing adult wards will be discharged from wardship 

within three years by order of court.  

After the transitional period of three years the Wards of Court office will no longer 

have a role in managing the affairs of wards of court, other than minors. During this 

three year period,  the Office of Wards of Court will continue to exercise its existing 

functions in respect of persons who are wards of court, while at the same time 

reviewing the files of all wards and consulting with wards and their committees.   
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Steering Group on the Implementation of the Decision Support Service  

Primary responsibility for implementing these new statutory provisions rests with the 

Department of Justice and Equality and the Department of Health. Work is ongoing in 

establishing the new Assisted Support Service which will be responsible for managing 

the new decision making regime under the auspices of the Mental Health 

Commission.  

 

The Courts Service is represented on the Inter-Departmental Steering Group working 

on the establishment of the Decision Support Service and is working with the  

Steering Group  and relevant Departments in the transition to the new system.  

 

Provision of statements 

In relation to the provision of annual financial statements to each ward; in all cases 

where committees request information, comprehensive financial information issues 

from the office of the Wards of Court or the Accountants Office. In addition, we have 

now commenced issuing annual statements to committees of all wards of court. All 

committees will receive statements over the coming months and these will issue 

automatically annually thereafter.  

 

I will now ask my colleague Mr Sean Quigley, Head of Resource Management and 

Accountant of the Courts of Justice to deal with matters relating to the investment of 

Ward’s funds. 

 

Investment of Court Funds 

For the information of the Committee, the Accountants Office of the Courts Service 

manages some €1.8 billion on behalf of a range of more than 20,000 beneficiaries. 

There are currently six investment strategies reflecting the differing investment 

requirements. My main focus today will be on the Growth Fund, which is used for the 

investment of certain wards of court funds. 

 

We are of course aware of the concerns of the Justice for Wards group and indeed 

individual Committee/Families, where there is a possibility that funds in relation to 



 

 4 

those they care for are being depleted and could in some cases run out in the years 

ahead.  

However their singular focus on the investment performance of the Growth Fund, as 

the main factor causing the depletion of funds, is misguided and indeed is not 

factually correct. I will come back to this point in a moment.  

Court funds are invested in line with the provisions of the Trustee (Authorised 

Investments) Act, 1958 and subsequent orders. Also the funds in which court funds 

are invested are authorised and regulated by the Central Bank of Ireland.   

 

When deciding where and how to invest court funds, the overriding objective is the 

achievement of an optimal total financial return having regard to the need for liquidity 

and capital security, taking account of income generation and capital growth 

requirements.  Where there is a requirement to generate a higher return to sustain the 

value of the funds for the longest period possible, such funds will be invested in the 

Growth Fund. 

 

I would like to briefly deal with the governance arrangements for court funds, which 

was raised by the PAC in July. 

The governance arrangements currently in place were put in place following two 

comprehensive external reviews in 2000 and 2001. The first carried out by the NTMA 

and the second by Mercer Investment Consultants. The latter review took account of 

practices in the management of similar funds in the UK and Australia. 

It may be of interest to note that in a completely unsolicited and independent review 

carried out by Key Capital and PWC in 2014 it was found that the approach used by 

the Courts Service in having a “balanced portfolio” for wards of court who require 

protection from inflation associated with long term care, was an example of best 

practice.  

The governance arrangements include the following elements.  

 Investment Committee  

 Independent Investment Advisors 

 Investment Managers 

 Publication of Annual Financial Statements  
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 External Audit of Financial Statements   

I am happy to elaborate on these for the Committee if necessary: 

 

I will now deal specifically with the Growth Fund. The investment objective of the 

Growth Fund is primarily to achieve capital appreciation over the medium to long 

term. This is necessary, in certain cases, to provide for expenditure over the projected 

lifetime of the ward of court.  

It is claimed that substantial losses have been suffered by wards of court in this fund. 

The only basis used for making this claim is a misleading and inaccurate Sunday 

newspaper article in early 2009, in the immediate aftermath of the financial crisis. 

We have reviewed all ward cases in the Growth Fund during financial crisis. The vast 

majority of cases actually realised gains when units were sold during this period. This 

was possible as in the majority of cases sufficient gains had been accumulated since 

the funds were first invested in the Growth Fund. In a minority of cases where losses 

were incurred they were quite small and have to be viewed in the wider context of the 

significant gains achieved over the longer term, which this fund was designed for.  

 

The Aon Hewitt report (2016), commissioned by the Courts Service, in response to 

the PAC report of July 2015, found that the Courts Service adopted a “least risk” 

approach to investment. The level of risk taken was prudent and consistent with 

ensuring that the value of the funds available for the care of the ward was enhanced to 

provide for their care over the longest period possible. It also found that the Growth 

Fund was an appropriate strategy for those with long term care needs. 

 

The decision to focus on investment performance as the sole factor that could 

contribute to the depletion of funds, and within that, focusing on a very narrow period 

of the financial crisis in 2008, ignores a range of other factors that actually have 

contributed to the depletion of funds.  

 

There also appears to be a presumption that the compensation awarded by the courts 

is intended to provide for all of the wards care needs for their lifetime. This may not 

be possible in all cases. For example factors such as contributory negligence can be 
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taken into account by the courts in determining awards. Also settlements can be 

arrived at on a negotiated basis.  

Furthermore awards made 30 or more years ago may well prove to be inadequate, as 

unforeseen circumstances can arise, such increases in medical inflation or unplanned 

expenses.  

The latter has been recognised as a problem for a number of years. The Law Reform 

Commission has produced a number of reports on the matter, the most recent being in 

2015. These reports recommended the introduction of periodic payments in certain 

cases. Legislation is awaited to deal with this matter. However any such legislation 

won’t be applied retrospectively.   

 

It should also be noted that the Courts Service has no input whatsoever into the 

judicial process which determines the amount of damages awarded. It has to deal with 

the outcome of the court case and, taking all circumstances into account make 

investment decisions that seek to prolong the value of the sum awarded in the best 

interests of the ward.  

The level of expenditure, very often requested by the Committee/Family, and incurred 

to care for the ward, will obviously reduce the available funds over time.  

However, what we can say is that the investment performance of the Growth Fund has 

not been a contributory factor to the depletion of court funds. In fact the opposite is 

the case.  

 

We have never denied that the Growth Fund, which has an equity element, 

experienced a drop in value as a result of the financial crisis during 2008. However, 

just because there was a drop in value in the unit price does not mean that an actual 

monetary loss arose. That would only arise if units were sold at that time, and at a 

price below which they were purchased. Also it is necessary to take account of the 

performance of cases invested in the Growth Fund over the longer term, and not 

solely focus on the period of the financial crisis in 2008.  

 

The performance of the Growth Fund, see Appendix A, has yielded cumulative 

returns of almost 90% between December 2003 and September 2017. An annual 

average return of 6.3% over a 14 year period. This includes the impact in 2008 of the 
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financial crisis. The graph in Appendix A shows that (a) the value of funds in the 

Growth Fund dropped in 2008 as a result of the financial crisis; (b) even at the lowest 

point in 2008, the unit price was still about 22% above the unit price at the 

establishment of the Fund in December 2003; (c) this meant that for the majority 

cases, no losses would have been realised even if units were sold at this point; (d) the 

recovery of the unit price was very strong in the period since early 2009.  

 

The implication in some of the points raised by the Justice for Wards Group is that 

wards of court funds, which have been invested in the Growth Fund, should not have 

been exposed to the type of fluctuations experienced by the Growth Fund. The 

alternative would have been to place wards fund in a more conservative fund. The 

investment performance of such a fund over the same period would have yielded 

approximately 35% (annual average of 2.5%). Having reviewed a number of cases, it 

is very clear that the value of the funds in those cases would be worth much less now, 

if not completely depleted.  

The track record of the Courts Service over the past 14 years in managing court funds, 

proves that the approach taken to investing wards of court funds in the Growth Fund 

was been the correct one. 

 

The Justice for Wards Group has claimed that a number of individuals have suffered 

very significant losses during the financial crisis. This is not true, and we have 

provided comprehensive data to Committees/Families, which clearly show this. We 

are happy for them to share that data with this Committee or the PAC.  

 

Thank you for listening and we are happy to take any questions. 
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Appendix A 

 

 

Growth Fund Cumulative % Performance (Net of Fees)

Inception December 2003 to 30 September 2017
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