Tithe an Oireachtais
An Comhchoiste um Dhlí agus Ceart agus Comhionannas
Tuarascáil maidir leis an ngrinnscrúdú réamhreachtach ar Scéim
Ghinearálta an Bhille fán gCoinbhinsiún Eorpach um Chearta an
Duine (cúiteamh ar mhoilleanna ar imeachtaí cúirte)

Bealtaine 2019
____________________________
Houses of the Oireachtas
Joint Committee on Justice and Equality
Report on pre-legislative scrutiny of the General Scheme of the
European Convention on Human Rights (compensation for delays in
court proceedings) Bill
May 2019

32/JAE/39

Contents
Chairman’s Preface…………………………………………………………………………………………… 3
Background……………………………………………………………………………………………………….. 5
General Scheme………………………………………………………………………………... 5
Need for legislation……………………………………………………………………………... 5
Pre-legislative scrutiny by the Committee………………………………………………………. 7
Stakeholder Views…………………………………………………………………………………………….. 8
The Council of the Bar Of Ireland……………………………………………………………..
Whether a non-courts based model is appropriate………………………………………….
Provision for appeals……………………………………………………………………………
Potential delays………………………………………………………………………………….
Compensation…………………………………………………………………………………..
Res Judicata Arguments……………………………………………………………………….
The Free Legal Aid Centres…………………………………………………………………...
Conclusions and Recommendations………………………………………………………………….

8
8
11
12
13
13
14
18

Appendix 1 – Committee Membership……………………………………………………………… 21
Appendix 2 - Orders of Reference……………………………………………………………………. 23
Appendix 3 – Opening Statements…………………………………………………………………… 29

1

2

Chairman’s Preface
Delays within the Irish courts system are a real and pressing concern, and it is a
matter of regret that the Irish State has been found on a number of occasions to
be in breach of Article 6.1 of the European Convention on Human Rights, namely
the right to a fair trial within a reasonable timeframe. It has also been found to
be in breach of Article 13 of the Convention, which relates to effective remedies.
The General Scheme of the European Convention on Human Rights
(Compensation for delays in Court Proceedings) Bill proposes to provide a
remedy for unreasonable delays by establishing an independent, non-courtbased assessor model whereby, if a court case is delayed by a number of
months, an independent assessor will be appointed to examine the reasons for
the delay and what compensation to award as a result.
In conducting its pre-legislative scrutiny of the General Scheme, the Committee
held a public hearing on January 16, 2019, during which it heard evidence from
both the Council of the Bar of Ireland and the Free Legal Advice Centres. Any
attempt to provide an adequate and speedy remedy is of course to be
welcomed. Nevertheless, there was an interesting discussion in the course of the
hearing as to whether the non courts-based model set out in the General
Scheme is the most appropriate and efficient means of providing such a remedy.
On foot of its deliberations, the Committee has arrived at a number of
conclusions and recommendations, which can be found at the end of this report.
A copy of the report has been sent to the Minister for Justice and Equality. The
Committee hopes it will assist and inform the Government in drafting the
proposed legislation.
I would like to express my gratitude on behalf of the Committee to all the
witnesses who attended our public hearings to give evidence. Go raibh maith
agaibh.

Caoimhghín Ó Caoláin T.D.
Chairman – May 2019
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Background
General Scheme
In September 2018, the Government agreed to publish the general scheme of
the European Convention on Human Rights (Compensation for delays in Court
Proceedings) Bill and to approve its drafting on a priority basis.

The aim of the

general scheme is to provide for an effective domestic remedy for a delay in
litigation where it amounts to a breach of Article 6.1 of the European Convention
on Human Rights, namely the right to a fair trial within a reasonable timeframe.
As well as Article 6, the European Court of Human rights has found Ireland to be
in

breach

of

Article

13

of

the

Convention,

which

relates

to

effective

remedies. Ireland is obliged to abide by that judgment, and the Bill therefore
proposes a new statutory compensation mechanism for delays in civil and
criminal trials to meet the requirements of Article 13 of the Convention.

A copy of the draft general scheme can be found at the following link:
General Scheme

At the heart of the General Scheme is a proposal to establish an independent,
non-court-based assessor model whereby, if a court case is delayed by a number
of months, an independent assessor will be appointed to examine the reasons
for the delay and what compensation to award as a result. The independent
assessor must be a former judge. An application to the assessor will be a standalone optional, but mutually exclusive, statutory alternative to formal litigation.

Need for legislation
Article 6(1) of the European Convention on Human Rights provides in relevant
part that:
“In the determination of his civil rights and obligations or of any
criminal charge against him, everyone is entitled to a fair and public
hearing within a reasonable time by an independent and impartial
tribunal established by law.”
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The European Court of Human Rights has interpreted the guarantee to a
“hearing within a reasonable time” as meaning that all state parties to the
Convention must ensure that proceedings involving the determination of civil
rights and obligations and criminal charges come to a final conclusion without
unreasonable

delays.

Whether

there

have

been unreasonable

delays

in

proceedings depends on the specific circumstances of the case, including
matters such as the complexity of the issues arising and the conduct of the
parties in contributing to delays.
Between 2002 and 2018, the European Court of Human Rights decided
approximately nine cases brought against Ireland regarding the adequacy of the
remedies for court delays. In each case, the Court ruled that Irish law does not
provide effective remedies in respect of court delays, meaning that Ireland is in
violation of its obligations under Article 13.
In its initial decisions on the issue in McMullen v. Ireland and Doran v. Ireland,
the European Court of Human Rights held that the ability of a litigant to seek
damages for a breach of the constitution did not amount to an effective remedy.
Similar decisions were reached in O’Reilly v. Ireland and Barry v. Ireland. The
Court delivered its definitive ruling on the remedies for delay under Irish law in
2010, in a case called McFarlane v. Ireland. In that case, the State argued that
effective remedies for court delays were provided through the possibility of
taking actions for damages for constitutional rights and for damages under s.
3(2) of the European Convention on Human Rights Act 2003, and the ability to
apply for an order for prohibition and an early hearing dates in a criminal trial.
The European Court of Human Rights held that none of these remedies could be
considered to discharge the State’s obligations under Article 13.
The Court later struck out the case of Blehein v. Ireland following a unilateral
declaration by the Irish Government on 19th January 2017 to the effect that it
accepted that there was no effective remedy under Irish law to deal with court
delays and that this was incompatible with Article 13 of the Convention.
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Pre-legislative scrutiny by the Committee
On 3 October 2018, the Minister for Justice and Equality referred the General
Scheme of the European Convention on Human Rights (Compensation for delays
in Court Proceedings) Bill to the Oireachtas Joint Committee on Justice and
Equality (‘the Committee’) to consider in terms of pre-legislative scrutiny (‘PLS’).

As part of its scrutiny of the Draft Heads of the General Scheme, the Committee
heard evidence from witnesses in public session on the 16th of January 2019.
The following stakeholders and witnesses appeared before the Committee as
part of the scrutiny process:
January 16, 2019




The Council of the Bar of Ireland


Micheál O’Higgins SC, Chairman



Conor Dignam, SC



David Perry, BL

Free Legal Advice Centres (FLAC)


Eilis Barry, Chief Executive



Sinéad Lucy, Managing Solicitor

The official transcript of the Committee hearing can be found at the following
link:
Official report
Following the outcome of its deliberations, the Committee arrived at certain
conclusions and made recommendations, which can be found at the end of this
report.
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Stakeholder Views

The Council of the Bar Of Ireland
Whether a non-courts based model is appropriate
Speaking on behalf of the Council of the Bar of Ireland (hereafter ‘the Bar
Council’), Micheál P. O’Higgins SC welcomed the fact of a legislative response to
the important issue of Ireland being in default with respect to its international
obligations under the European Convention on Human Rights. However, he
added, the Bar Council does not favour the non courts-based model for providing
compensation to those affected by court delays.
The Bill envisages an administrative tribunal or body set up that would be staffed
by a retired judge or judges, who would then adjudicate on the question of
whether compensation should be awarded, and if so, in what amount. The view
of the Bar Council is that while it might appear superficially attractive to take the
function out of the courts, take it away from lawyers and, as it were, make it
simplified and cheaper, it may not be in the public interest to do so. It may not
be the best way of approaching this issue and delivering on the objectives of the
Bill.

Costs of establishing new structure
One reason for this view is the likely expense involved. Mr O’Higgins submitted
that it is difficult to identify a good, valid reason as to why the Exchequer should
be hit with the undoubted significant cost associated with setting up a whole new
administrative structure, staffing it, paying salaries, paying for clerical staff,
paying for an office through rent or purchase, and resourcing it. For this reason
he suggested that this is perhaps not the ideal way to proceed.
There is a pre-built, existing structure that is very efficient when it is working
well, which is the courts. The Oireachtas, in earlier legislative provisions, decided
that the best way to deal with meeting our objectives under the European
Convention on Human Rights and providing justice for our citizens across a
range of legal areas is to do it on the courts-based model. For instance, section
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3 of the existing European Convention on Human Rights Act allows a citizen who
has been wrongly deprived of his or her liberty to go to the Circuit Court to make
a case to be awarded compensation if he or she has been locked up unlawfully
and suffered the indignity of being put into prison without just cause. That was a
legislative decision made by the Oireachtas, and the Bar Council of Ireland feels
that it is difficult to identify a good reason the same model should not be
followed here. It is not known quite how many cases there might be of plaintiffs

seeking relief for court delays. There are likely to be more than those who
would seek damages for being unlawfully imprisoned, but there may not be
too many. It is difficult to see why it would be justified economically,
according to Mr O’Higgins: “The pure, raw numbers make it difficult to see
how it could be justified to set up an entirely new administrative structure for
what may not be ultimately a large number of cases. That issue, however, is
a little bit unknown.”

Greater suitability of courts process
The Bar Council contended that there are also principled grounds, aside from the
potential costs, for addressing these matters through the existing courts process
rather than setting up a separate administrative body. Firstly, the courts are
better equipped to deal efficiently with potentially legally complex claims:

“At the level of principle and given the potential legal complexity
that is associated with claims for compensation for breaches of
Article 13 and the right to speedy access to justice, and given that
the European Convention on Human Rights has identified that these
claims can be really quite complex, although not always, this is an
issue that is best left to the courts that are well used to receiving
submissions, weighing up competing interests and judging how best
to give justice when there has been a breach of rights. These are
routine matters for a Circuit Court, High Court or District Court
judge or whoever it might be to add to his or her bundle of cases.
There would not have to be the extra amount of training and costs
associated with setting up an entirely new separate structure. The
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Bar Council of Ireland believes that this can be properly dealt with
under the existing courts structure. That would be most fair to the
citizen and best suited to the public interest with regard to these
various headings.”
Furthermore, the Bar Council submitted, if one proceeds down the road of
setting up a separate administrative body, that body itself could be at risk of
being judicially reviewed or having complaints made against it on grounds of
delay. It also could be challenged for making what might be thought of as
unreasonable decisions if it decides to refuse an application for compensation
or if it awards what the citizen feels is too little. It believes that this is a
further stand-alone ground for leaving these cases to the parties that are
best equipped to deal with the issues, namely, trained judges who are
independent and well used to dealing with legal cases and the complexity of
legal issues.
Conor Dignam SC also highlighted the importance of access to lawyers and
legal advise, even within the streamlined process apparently envisaged in the
General Scheme:
“It seems to be envisaged that it will be largely a paper exercise in
that there is a requirement that the decision be made on the basis
of written reports. There does not seem to be any obligation on the
assessor to invite submissions or oral evidence. We can deduce
from the heads of the Bill that it will be a paper exercise and,
therefore, carried out in private … The heads of the Bill seem to
envisage a streamlined process and we can deduce from them that
it is to be largely a paper exercise. The ECHR has stated the
decision as to whether there has been a culpable or compensatable
delay is one which involves a degree - sometimes a significant
degree - of legal complexity … Because of the legal complexity the
ECHR has identified in this instance, litigants may require legal
assistance, legal advice and representation in order to advance
their claims. It is our submission that it would be dangerous to have
any system that would preclude an individual from availing of legal
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assistance or representation in advancing his or her claim. That, in
itself, could become open to challenge.”
The Bar Council added that this sort of streamlined claims system might
appear superficially attractive based on considerations of speed and cost.
However, it would be unsuited to the fair and proper determination of
whether there has been a violation of Article 6(1) and the compensation
which should be awarded if so. Given the legal complexity of such claims, it
is doubtful that such claims could be fairly or properly decided through an
informal process in which an adjudicator simply considers reports and the
court files, and does not allow for legal submissions. Instead, any
assessment process which requires litigants to engage with such legal issues
alone would be to their disadvantage and would be inherently unfair.
The Bar Council therefore recommends that these matters be left to the
courts and perhaps a similar model chosen along the lines of section 3 of the
European Convention on Human Rights Act. The idea is simply to create the
statutory remedy of going to court and allowing that to be done. As to which
court, it would be a matter entirely for the Legislature. It does not believe
there is any particular reason to depart from the pre-existing model of doing
it in the Circuit Court or perhaps doing it in the High Court. That is entirely a
matter for the Legislature.

Provision for appeals
Head 9 provides that “an appeal shall lie to the High Court by an
applicant in respect of any award made by the Assessor”. The Bar
Council in its submission made the point that the language used would
appear to suggest that while an applicant can appeal the quantum of an
award made, it is not envisaged that there would be any right of appeal
in respect of a refusal by an assessor to award any compensation or a
finding that there was no violation of Article 6(1) in the circumstances of
the case. Conversely, it would appear that the Minister for Justice is able
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to appeal “any award made by the assessor” and can thus challenge the
decision to actually grant an award.
This situation is problematic. It is inherently unfair to provide a system
where the Minister can appeal a decision to grant an award, but an
unsuccessful applicant cannot appeal a decision refusing to grant an
award. In addition, the Bill envisages a situation where the Minister for
Justice does not have a formal role in voicing views on whether
compensation should be granted at first instance before the assessor,
but can only do so on appeal before the High Court. The High Court’s
decision is then final and cannot be appealed. In essence, this means
that an applicant for compensation is given a single opportunity to
engage with objections put forward by the Minister, when the matter is
before the High Court, and has no further recourse if unsuccessful in
countering those objections.

Potential delays
The Bar Council submitted that whilst the assessor model is intended to
speedily resolve claims for a violation of Article 6(1), there is a potential risk,
however, that the model could be beset by delays in and of itself.
The Bill appears to envisage a system where any litigant can file a claim to
be compensated for delays in proceedings. There do not appear to be any
potential costs implications for failing in a claim for compensation. These
features pose obvious advantages, but also the potential consequence that
every litigant who faces delays of any magnitude in court proceedings will
have a clear incentive to submit a claim for compensation regardless of the
actual merits of that claim. As the assessor is obliged to consider all such
claims, this could easily lead to an overburdened system.
A courts-based model, however, would be attended by a greater level of
formality to the process and potential costs implications for unsuccessful
litigants.
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Compensation
In its submission, the Bar Council noted that Head 8 states that in
making an award of compensator, the assessor “shall compensate the
applicant only to the extent that he or she has suffered injury, loss or
damage because of the breach”. It is respectfully suggested that this
terminology risks setting the bar for compensation at too high a level. It
will rarely be the case that someone can be said to have suffered an
identifiable injury or loss due to delay in court proceedings. Instead, the
consequences manifest in the form of anxiety, frustration and diminished
enjoyment of other aspects of life. These are things that should
justifiably be compensated for, but the language appearing in Head 8
runs the risk of limiting compensation to far graver cases and, by
consequence, of failing to comply with Article 13.

Res Judicata Arguments
Head 10 makes it clear that when a person is awarded compensation by
the assessor, he or she may still seek damages for a breach of
constitutional rights. It is also provided that such a person is not entitled
to recover damages “at common law”.
However, the Bar Council pointed out that Head 10 does not make any
provision in respect of a person who is refused compensation by the
assessor or clarify whether such a person may bring a claim for
compensation to the courts. Given the lack of express provision in the
Bill, it is possible that a person who is refused compensation by an
assessor and subsequently attempts to bring a claim before the courts
will be met by an argument that his or her claim is “res judicata” and
cannot be maintained.
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The Free Legal Aid Centres
Addressing the Committee on behalf of the Free Legal Aid Centres (‘FLAC’),
Ms Eilis Barry, firstly made the broader point that to look at the issue of
delay not only in respect of the contents of the Bill but as a systemic issue.
There is a commitment in the programme for Government to commission an
annual study on court efficiency and sitting times to provide accurate
measures for improving access to justice. FLAC urges that this commitment
be fulfilled. There is a real need to have accurate measures to measure
improvements in access to justice.
Specifically on the Bill, Ms Barry highlighted seven specific points FLAC wised
to make in relation to it:


As presently drafted, the Heads of Bill appear to only contemplate
delays arising before the Courts, and make no reference to quasijudicial

bodies.

Clearly

under

Article

6(1),

which

accords

an

autonomous meaning to courts and tribunals under the ECHR, quasijudicial

bodies

such

as,

for

example,

the

Workplace

Relations

Commission, the Residential Tenancies Board and the Injuries Board
would all be bound by the requirements of that Article, including in
relation to an expeditious hearing in so far as they determine civil
rights and obligations. Delays that occur before quasi-judicial bodies
and tribunals should be included in the legislation. This is important
from the perspective of calculating when proceedings commence, and
should be taken into account in determining any compensatory remedy
for unreasonable delays that arise in proceedings before such bodies.


Head 7 specifies that an application for compensation may be made by
a party to civil proceedings in any court or an accused in criminal
proceedings, on the basis that the proceedings have not been
determined within a reasonable time. This may exclude compensation
being awarded to other parties to proceedings, where the delay in the
case is caused by delay in another case. For example a victim of a
crime may wish to take civil proceedings against an accused in a

14

criminal case. Generally in such a situation the civil proceedings would
be issued but not pursued until the criminal proceedings are
determined. Excessive delay in the criminal proceedings, might then
cause excessive delay in having the civil proceedings determined, not
through delay arising in the proceedings themselves, but rather delay
in a related case. It does not appear, or at least it is not clear whether
the right to seek compensation under the proposed Bill extends to
those who may have proceedings delayed because of delay in another
case. Whether a delay in a particular case arises directly or indirectly
through delays in a related case should not make any difference to the
entitlement to apply for compensation and to be awarded it, if merited.


Head 8 of the Draft General Scheme deals with awards and sets out
some general guidance as to how an award of compensation should be
determined. There are three criteria identified:
-

An award will be made only to the extent that the Applicant has
suffered injury, loss or damage.

-

And only to the extent required by Article 13.

-

The assessor shall have regard to the principles and practice
applied by the European Court of Human Rights in relation to
affording “just satisfaction” to an injured party under Article 41
ECHR.



The direct linking of any financial compensation payable under the
proposed legislation to the principles and practices of the European Court
of Human Rights is problematic and undesirable. FLAC suggest that the
removal of specific references to the ECHR and Article 41 under head 8
would provide a more fluid and flexible remedy for court-based delays. In
turn, we could more readily provide a remedy for any breach of EU law
that might arise in that regard than the present formulation would allow.
In particular, FLAC considers that Article 47 of the Charter of Fundamental
Rights of the European Union is an important consideration in the context
of the present draft Heads of Bill. Article 47 guarantees the right to an
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effective remedy for anyone whose rights under EU law are violated and
this is further elaborated as being an entitlement to a fair and public
hearing “within a reasonable time” by an independent and impartial
tribunal previously established by law. Head 8 as proposed would
conceivably exclude a person seeking a separate remedy for a breach of
EU law arising from delay, and thereby be in the breach of the Charter on
this ground, noting that where the Charter protects a right analogous to a
right protected under the Convention the extent of the protection will be
at least the same, if not more extensive.


It is proposed that the assessor would be a retired judge. It is unclear why
there is a need for a requirement for the High Court to approve awards of
compensation given that it is also the forum for the determination of
appeals under the proposed legislation. This may have the unintended
effect of undermining the perception of independence and objectivity of
the High Court in dealing with appeals if the same Court (all be it a
different judge) has already approved the proposed compensation.



The proposed Bill is silent in relation to further delays that may accrue
after an award has been made if the proceedings were not determined by
that time. Is it possible that an applicant may have multiple opportunities
at seeking compensation for delay, depending on when they determine in
the course of the proceedings that they should make an application? While
FLAC does not have a particular view on this matter, the legislation should
provide clarity in that regard.



A further point relates to where a case is ongoing in any application for
case management before the courts. FLAC believe that judicial notice
could be taken of any determination under the proposed Act by an
assessor that unreasonable delay has occurred, and the reasons for same.



The final point relates to costs. While the intention of the Bill is to make it
as accessible and informal as possible, nonetheless an applicant will
probably need the assistance of their lawyer to make an application at
first instance and deal with any requests for information that may follow
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and make submissions in support of the application. However, there is no
provision under the Heads of Bill for the expenses of making a successful
application to be discharged by the State/ Minister, inevitably meaning
that such costs will be taken from the award made, again possibly
undermining the effectiveness of the remedy. This issue could be dealt
with by providing a flat fee for each practitioner who assists a client to
make a successful application, but in return requiring the practitioner not
to seek further payment from the award.

Like the Bar Council, FLAC also stressed the importance of access to lawyers and
legal advice in the context of the proposed scheme. Ms Sinéad Lucey stated
that:
“do not think that having an informal system will exclude the
requirement to have lawyers assisting the person making the
application. We say that because the processes before the courts can
be quite mysterious to the particular client. Clients do not really
understand why their case has gone back and another case has gone
forward, why their case was put into a holding list while another goes
ahead or why they have to wait for the respondent to do something in
particular. In that regard, to make that into a case for compensation
will require the lawyers who were involved in the case to sift through
those various elements of delay that can happen and waiting, and
decide which ones were unreasonable, or which ones to say or claim
were unreasonable, or which are not. We do not see that one will
wholly exclude the participation of lawyers and, therefore, make this a
cheaper, more accessible system. That needs to be taken into
account.”
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Conclusions and Recommendations
The Joint Committee:1)

Recognises the very serious problem of delays within the Irish courts
system, and welcomes any attempt to provide parties to proceedings
with an adequate remedy in the event of unreasonable delays.

2)

Nevertheless remains to be persuaded that the non courts-based model
set out in the General Scheme is the most efficient means of providing
such

a

remedy.

assessment

first

The
be

Committee

conducted

recommends

of

the

likely

that
costs

a

detailed

involved

in

establishing the Assessor model, including the costs of setting up a new
body;

renting

premises;

hiring

and

remunerating

appropriate

personnel; prescribing procedures; and advertising the existence of
such a body to potential claimants.
3)

Has concerns as to whether the streamlined model envisaged in the
General Scheme is the most suitable and appropriate for determining
whether there has been a breach of Article 6(1) of the European
Convention on Human Rights, and the compensation which should be
awarded if so. Given the potential legal complexity of such claims, it is
questionable as to whether they can be fairly and properly adjudicated
upon through an informal process in which an assessor simply considers
reports and court files, and there is no provision for the giving of oral
evidence or making of legal submissions.

4)

Notes that there do not appear to be any cost implications for a failed
application

for

compensation.

This

may

have

the

unintended

consequence of encouraging litigants to bring claims all too readily,
thus causing the assessor model itself to become overburdened and
beset by delays.
There is also no provision in the General Scheme for the expense of
making a successful application to be discharged by the State, meaning
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that such costs will inevitably be deducted from the compensation
award made.
5)

Recommends that, in light of these concerns, the Minister for Justice
and Equality and his Department give further detailed consideration as
to whether it may be preferable to instead provide for a statutory,
courts-based model along the lines of section 3 of the European
Convention on Human Rights Act 2003.

6)

Believes that, even within the proposed scheme, it is essential that
persons wishing to make applications have access to lawyers and legal
advice. There can be numerous reasons as to why delays might occur in
the litigation process, some of which may be reasonable, and some not.
It would be inherently unfair to require litigants to engage with such
legal issues and considerations without access to expert advice and
assistance.

7)

Recommends that Head 9 be re-drafted to make clear that an applicant
may appeal to the High Court not just the quantum of an award made
by an assessor, but also the refusal of an award of compensation.

8)

Believes that the wording in Head 8, that the assessor “shall
compensate the applicant only to the extent that he or she has suffered
injury, loss or damage because of the breach” risks setting the bar for
compensation at too high a level. This would appear to limit
compensation to only the most serious cases, where actual injury or
loss arising from court delays can be demonstrated. This will very rarely
be the case, but there is no reason why people should not nevertheless
be compensated for the great inconvenience and frustration caused by
unreasonable delays.

9)

Recommends that clarity be provided in Head 10 as to whether an
individual who is refused an award by an assessor may still bring a
claim for compensation before the courts.
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10)

Recommends that the legislation also incorporate delays before quasijudicial bodies such as the Workplace Relations Commission, the
Residential Tenancies Board, and so on.

11)

Recommends that the legislation make clear that the entitlement to
apply for compensation extends to situations where delays may arise
not out of the immediate proceedings themselves, but out of related
proceedings – for example, where a delay in criminal proceedings
delays the bringing of a civil claim arising out of the same events.

12)

Recommends that the explicit linking in Head 8 of the making of an
award to “the principles and practice applied by the European Court of
Human Rights” be removed in favour of a more fluid and flexible
approach. For example, Article 47 of the Charter of Fundamental Rights
of the European Union should also be an important consideration in
deciding whether to grant an award.

13)

Believes that the requirement for an award of an assessor to be
approved by the High Court is unnecessary given that the High Court is
also the forum for the determination of appeals under the proposed
legislation.

14)

Believes that clarity is needed as to the rights of an applicant to bring
an additional claim or claims for compensation in the event of further
delay that may accrue after an award has been made if the proceedings
have still not been determined by that time.
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Appendix 2 - Orders of Reference
a) Scope and Context of Activities of Committees (derived from Standing
Orders – DSO 84, SSO 70)
1) The Joint Committee may only consider such matters, engage in such
activities, exercise such powers and discharge such functions as are
specifically authorised under its orders of reference and under Standing
Orders;
2) Such matters, activities, powers and functions shall be relevant to, and
shall arise only in the context of, the preparation of a report to the
Dáil/and or Seanad;
3) The Joint Committee shall not consider any matter which is being
considered, or of which notice has been given of a proposal to consider,
by the Committee of Public Accounts pursuant to Standing Order 186
and/or the Comptroller and Auditor General (Amendment) Act 1993;
4) The Joint Committee shall not consider any matter which is being
considered, or of which notice has been given of a proposal to consider,
by the Joint Committee on Public Petitions in the exercise of its functions
under Standing Order 111A; and
The Joint Committee shall refrain from inquiring into in public session or
publishing confidential information regarding any matter if so requested,
for stated reasons given in writing, by—
(i) a member of the Government or a Minister of State, or
(ii) the principal office-holder of a body under the aegis of a Department
or which is partly or wholly funded by the State or established or
appointed by a member of the Government or by the Oireachtas:
Provided that the Chairman may appeal any such request made to the
Ceann Comhairle, whose decision shall be final.
5) It shall be an instruction to all Select Committees to which Bills are
referred that they shall ensure that not more than two Select
Committees shall meet to consider a Bill on any given day, unless the
Dáil, after due notice given by the Chairman of the Select Committee,
waives this instruction on motion made by the Taoiseach pursuant to
Standing Order 28. The Chairmen of Select Committees shall have
responsibility for compliance with this instruction.

23

b) Functions of Departmental Committees (derived from Standing Orders – DSO 84A

and SSO 70A)

(1) The Select Committee shall consider and report to the Dáil on(a)

such aspects of the expenditure, administration and policy of a
Government Department or Departments and associated public
bodies as the Committee may select, and

(b)

European Union matters within the remit of the relevant
Department or Departments.

(2) The Select Committee may be joined with a Select Committee appointed by
Seanad Éireann for the purposes of the functions set out in this Standing Order,
other than at paragraph (3), and to report thereon to both Houses of the
Oireachtas.
(3) Without prejudice to the generality of paragraph (1), the Select Committee
shall consider, in respect of the relevant Department or Departments, such—
(a)

Bills,

(b)

proposals contained in any motion, including any motion within the
meaning of Standing Order 187,

(c)

Estimates for Public Services, and

(d)

other matters

as shall be referred to the Select Committee by the Dáil, and
(e)

Annual Output Statements including performance, efficiency and
effectiveness in the use of public moneys, and

(f)

such Value for Money and Policy Reviews as the Select Committee
may select.

(4) Without prejudice to the generality of paragraph (1), the Joint Committee
may consider the following matters in respect of the relevant Department or
Departments and associated public bodies:
(a)

matters of policy and governance for which the Minister is officially
responsible,

(b)

public affairs administered by the Department,

(c)

policy issues arising from Value for Money and Policy Reviews
conducted or commissioned by the Department,

(d)

Government policy and governance in respect of bodies under the
aegis of the Department,

(e)

policy and governance issues concerning bodies which are partly or
wholly funded by the State or which are established or appointed by
a member of the Government or the Oireachtas,
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(f)

the general scheme or draft heads of any Bill

(g)

any post-enactment report laid before either House or both Houses
by a member of the Government or Minister of State on any Bill
enacted by the Houses of the Oireachtas,

(h)

statutory instruments, including those laid or laid in draft before
either House or both Houses and those made under the European
Communities Acts 1972 to 2009,

(i)

strategy statements laid before either or both Houses of the
Oireachtas pursuant to the Public Service Management Act 1997,

(j)

annual reports or annual reports and accounts, required by law, and
laid before either or both Houses of the Oireachtas, of the
Department or bodies referred to in subparagraphs (d) and (e) and
the overall performance and operational results, statements of
strategy and corporate plans of such bodies, and

(k)

such other matters as may be referred to it by the Dáil from time to
time.

(5) Without prejudice to the generality of paragraph (1), the Joint Committee
shall consider, in respect of the relevant Department or Departments—
(a)

EU draft legislative acts standing referred to the Select Committee
under Standing Order 114, including the compliance of such acts
with the principle of subsidiarity,

(b)

other proposals for EU legislation and related policy issues,
including programmes and guidelines prepared by the European
Commission as a basis of possible legislative action,

(c)

non-legislative documents published by any EU institution in
relation to EU policy matters, and

(d)

matters listed for consideration on the agenda for meetings of the
relevant EU Council of Ministers and the outcome of such meetings.

(6) Where the Select Committee has been joined with a Select Committee
appointed by Seanad Éireann, the Chairman of the Dáil Select Committee shall
also be the Chairman of the Joint Committee.
(7) The following may attend meetings of the Select or Joint Committee, for the
purposes of the functions set out in paragraph (5) and may take part in
proceedings without having a right to vote or to move motions and
amendments:
(a)

members of the European Parliament elected from constituencies in
Ireland, including Northern Ireland,

(b)

members of the Irish delegation to the Parliamentary Assembly of
the Council of Europe, and

(c)

at the invitation of the Committee, other members of the European
Parliament.
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(8) The Joint Committee may, in respect of any Ombudsman charged with
oversight of public services within the policy remit of the relevant Department or
Departments, consider—
(a)

such motions relating to the appointment of an Ombudsman as may
be referred to the Committee, and

(b)

such Ombudsman reports laid before either or both Houses of the
Oireachtas as the Committee may select: Provided that the
provisions of Standing Order 111F apply where the Select
Committee has not considered the Ombudsman report, or a portion
or portions thereof, within two months (excluding Christmas, Easter
or summer recess periods) of the report being laid before either or
both Houses of the Oireachtas.

c) Powers of Committees (derived from Standing Orders – DSO 85, 114
and 116 and SSO 71, 107 and 109)
The Joint Committee has:(1) power to take oral and written evidence and to print and publish from time
to time minutes of such evidence taken in public before the Select Committee
together with such related documents as the Select Committee thinks fit;
(2) power to invite and accept oral presentations and written submissions from
interested persons or bodies;
(3) power to appoint sub-Committees and to refer to such sub-Committees any
matter comprehended by its orders of reference and to delegate any of its
powers to such sub-Committees, including power to report directly to the Dáil;
(4) power to draft recommendations for legislative change and for new
legislation;
(4A) power to examine any statutory instrument, including those laid or laid in
draft before either House or both Houses and those made under the European
Communities Acts 1972 to 2009, and to recommend, where it considers that
such action is warranted, whether the instrument should be annulled or
amended;
(4B) for the purposes of paragraph (4A), power to require any Government
Department or instrument-making authority concerned to submit a
Memorandum to the Select Committee explaining any statutory instrument
under consideration or to attend a meeting of the Select Committee for the
purpose of explaining any such statutory instrument: Provided that such
Department or authority may decline to attend for stated reasons given in
writing to the Select Committee, which may report thereon to the Dáil;
(5) power to require that a member of the Government or Minister of State shall
attend before the Select Committee to discuss policy for which he or she is
officially responsible: Provided that a member of the Government or Minister of
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State may decline to attend for stated reasons given in writing to the Select
Committee, which may report thereon to the Dáil: and provided further that a
member of the Government or Minister of State may request to attend a
meeting of the Select Committee to enable him or her to discuss such policy;
(6) power to require that a member of the Government or Minister of State shall
attend before the Select Committee to discuss proposed primary or secondary
legislation (prior to such legislation being published) for which he or she is
officially responsible: Provided that a member of the Government or Minister of
State may decline to attend for stated reasons given in writing to the Select
Committee, which may report thereon to the Dáil: and provided further that a
member of the Government or Minister of State may request to attend a
meeting of the Select Committee to enable him or her to discuss such proposed
legislation;
(6A) power to require that a member of the Government or Minister of State
shall attend before the Select Committee and provide, in private session if so
requested by the member of the Government or Minister of State, oral briefings
in advance of meetings of the relevant EU Council of Ministers to enable the
Select Committee to make known its views: Provided that the Committee may
also require such attendance following such meetings;
(6B) power to require that the Chairperson designate of a body or agency under
the aegis of a Department shall, prior to his or her appointment, attend before
the Select Committee to discuss his or her strategic priorities for the role;
(6C) power to require that a member of the Government or Minister of State
who is officially responsible for the implementation of an Act shall attend before
a Select Committee in relation to the consideration of a report under Standing
Order 164A;
(7) subject to any constraints otherwise prescribed by law, power to require that
principal office-holders in bodies in the State which are partly or wholly funded
by the State or which are established or appointed by members of the
Government or by the Oireachtas shall attend meetings of the Committee, as
appropriate, to discuss issues for which they are officially responsible: Provided
that such an office-holder may decline to attend for stated reasons given in
writing to the Committee, which may report thereon to the Dáil;
(8) power to engage, subject to the consent of the Houses of the Oireachtas
Commission, the services of persons with specialist or technical knowledge, to
assist it or any of its sub-Committees in considering particular matters; and
(9) power to undertake travel, subject to—
(a) such recommendations as may be made by the Working Group of
Committee Chairmen under DSO 108(2)(a) and SSO 104(2); and
(b)
the consent of the Houses of the Oireachtas Commission, and
normal accounting procedures.
(10) In accordance with Articles 6 and 8 of Protocol No. 2 to the Treaty on
European Union and the Treaty on the Functioning of the European Union
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(Protocol on the Application of the Principles of Subsidiarity and Proportionality)
as applied by sections 7(3) and 7(4) of the European Union Act 2009, the
Committee has the power toconsider whether any act of an institution of the European Union infringes the
principle of subsidiarity (DSO 116; SSO 109); and
form a reasoned opinion that a draft legislative act (within the meaning of Article
3 of the said Protocol) does not comply with the principle of subsidiarity (DSO
114 and SSO 107).
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FLAC statement to the Joint
Oireachtas Committee on
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to conduct pre-legislative
scrutiny of the General
Scheme of the European
Convention on Human Rights
(Compensation for Delays in
Court Proceedings) Bill.

FLAC, 6th January 2018
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FLAC statement to the Joint Oireachtas Committee on Justice and Equality
January 6th 2018

Introduction
FLAC (Free Legal Advice Centres) is a voluntary independent legal rights
organisation that exists to promote equal access to justice. Access to justice
includes access to legal aid, and also includes access to the courts, access to
effective remedies and fair, just and socially inclusive laws. Our vision is of a
society where everyone can access fair and accountable mechanisms to
assert and vindicate their rights. We work particularly in the area of the
protection of economic, social and cultural rights. We work with and identify
and make policy proposals on laws that impact on marginalised and
disadvantaged individuals and groups.
FLAC operates a telephone legal information and referral line and runs a
network of legal advice clinics where volunteer lawyers provide basic free
legal advice. FLAC also provides specialist legal advice to advisers in MABS
and CISs. It also operates PILA, the Public Interest Law Alliance, which
operates a Pro Bono Referral Scheme for NGOs, community groups and
independent law centres.
FLAC is also an independent law centre and engages in litigation in the public
interest, seeking to achieve outcomes which will have benefit beyond the
individual, and which may test and possibly bring about change in law and
practice. The focus on these services as a way of enabling individuals and
groups to assert their rights is a fundamental aspect of FLAC’s work in
promoting access to justice. 1
FLAC welcomes the opportunity to contribute to the pre-legislative scrutiny of
the General Scheme of the European Convention on Human Rights
(Compensation for Delays in Court Proceedings) Bill.
FLAC has previously made two submissions to the Review of the
Administration of Civil Justice. It has also made submissions to the Law
Reform Commission on its Fifth programme of Law Reform and the Courts
Services Statement of Strategy
2018-2020.The contents of these
submissions are relevant to this submission and should be read in tandem

1

FLAC has recently worked to improve access to justice in particular for Roma and Traveller
women as part of the JUSTROM (Joint Programme on Access of Roma and Traveller Women
to Justice) programme, a Council of Europe initiative. Within JUSTROM, FLAC supported the
running of legal clinics for Travellers and Roma. It currently operates a legal clinic for the
Roma community, with the financial assistance of the Department of Justice and Equality.
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and may be accessed on FLAC’s website at: https://www.flac.ie/publications/
or via direct link below.








FLAC submission to the Review of the Administration of Civil Justice.
o https://www.flac.ie/publications/flac-submission-to-the-review-ofadministration-of/
FLAC’s second submission to the Review of Administration of Civil
Justice.
o https://www.flac.ie/publications/flac-second-submission-to-thereview-of-admin-civi/
FLAC submission on the Law Reform Commission’s Fifth Programme
of Law Reform
o https://www.flac.ie/publications/flac-submission-on-the-fifthprogramme-of-law-refo/
FLAC Submission: Courts Service Statement of Strategy 2018-2020
o https://www.flac.ie/publications/submission-courts-servicestatement-of-strategy-20/

Delay as a systemic issue
FLAC views delay as a major inhibitor of access to justice. It arises in a
number of arenas. The waiting times for access to a first consultation at a
Legal Aid Board law centre as of the 30th of September 2018 were 42 weeks
for Blanchardstown, 36 weeks for Finglas, 31 weeks for Dundalk and
Smithfield and 28 weeks in Tralee.2 Even then the person may still have to
wait a further period before they have their application for legal aid
determined.
During 2017, the average time taken to process all Social Welfare appeals
was 23.6 weeks, with 30.3 weeks in the case of supplementary welfare
allowance. The 2017 annual report of the Social Welfare Appeals Office
states that 63.6% of oral appeals were successful.
The Court of Appeal that was established to relieve the ever growing back log
of appeals pending before the Supreme Court, has now become a victim of
the same plight, with individuals now having to wait for up to two years before
getting an appeal heard.
FLAC is concerned that this committee would look at the issue of delay not
just in relation to the contents of this bill, but as a systemic issue and that this
Committee would make access to justice a central focus of its work. There
2

Legal Aid Board Law Centre Waiting Times – September 2018
https://www.legalaidboard.ie/en/our-services/legal-aid-services/waiting-times/september2018-pdf__.pdf
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has been a growing focus nationally and internationally on access to justice
which reflects a growing consensus of the need for urgent change.3
FLAC also welcomed the commitment of the Chief Justice to make access to
justice a central focus of his tenure and his call for the reform of the civil
justice system. 4
The programme for government contains a commitment to commission an
annual study on court efficiency and sitting times, benchmarked against
international standards, to provide accurate measurements for improving
access to justice. It is critical that this commitment is fulfilled. The review of
the Administration of Civil Justice is underway; one of its aims is to improve
access to justice. The outcome of this review would be of fundamental interest
to this committee. A central focus by this committee on access to justice
would be timely, complementing the other initiatives and would assist in
strengthening our Constitution, the rule of law and our justice system for the
benefit of everyone.

3

The Fundamental Rights Agency have produced a handbook on European law relating to
access to justice https://fra.europa.eu/en/publications-and-resources/publications
Further Member countries of the United Nations have adopted “Global Goal 16,” which
recognizes that access to justice is a critical part of sustainable development of peaceful and
inclusive societies.
4

Statement for New Legal Year 2017, The Hon. Mr Justice Frank Clarke Chief Justice of
Ireland
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FLAC Observations on the Draft heads:
Quasi-Judicial Bodies/ Tribunals
As presently drafted the Heads of Bill appear to only contemplate delays
arising before the Courts and makes no reference to quasi-judicial bodies.
Clearly under Article 6(1), which accords an autonomous meaning to courts
and tribunals under the ECHR, quasi-judicial bodies such as for example the
WRC, RTB, and PIAB would all be bound by the requirements of that Article,
including in relation to an expeditious hearing in so far as they determine civil
rights and obligations.
The omission of quasi-judicial bodies from the draft scheme may be related to
the fact that the European Convention on Human Rights Act, 2003 excludes
courts from the definition of “organ of the State”, but includes statutory quasijudicial bodies and tribunals. In turn such organs of the State are already
bound to perform their functions in conformity with the State’s obligations
under the Convention, and so a remedy in damages may, at least in theory,
already exist in respect of such bodies. However, even if this is so, this would
involve an application to the High Court, the requirement to exhaust any other
remedy available, including any theoretical remedy for a breach of
constitutional rights, and would accordingly not be regarded as an accessible
remedy from the perspective of the case law of the European Court of Human
Rights.
In addition, delay may accumulate across quasi-judicial bodies and on appeal
the Courts, and it may be the overall cumulative length of proceedings
including first tier tribunals and appeal courts that gives rise to the breach,
rather than either procedure taken separately. However, the Heads of Bill
would appear not to comprehend this cumulative effect as presently
proposed.
FLAC would recommend that delays that occur before quasi-judicial bodies
and tribunals would be included in the legislation both from the perspective of
calculating when proceedings commence and also to be taken into account in
determining any compensatory remedy for unreasonable delays that arise in
proceedings before such bodies.
Who is a victim of delay? - Head 7
Head 7 specifies that an application for compensation may be made by a
party to civil proceedings in any court or an accused in criminal proceedings,
on the basis that the proceedings have not been determined within a
reasonable time. FLAC has some concern that this may exclude
4
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compensation being awarded to other parties to proceedings, where the delay
in the case is caused by delay in another case. For example a victim of a
crime may wish to take civil proceedings against an accused in a criminal
case. Generally in such a situation the civil proceedings would be issued but
not pursued until the criminal proceedings are determined. Excessive delay in
the criminal proceedings, might then cause excessive delay in having the civil
proceedings determined, not through delay arising in the proceedings
themselves, but rather delay in a related case. It does not appear, or at least it
is not clear whether the right to seek compensation under the proposed Bill
extends to those who may have proceedings delayed because of delay in
another case. A further example might arise where a case is picked as a lead
case, and other similar cases are placed in a holding list awaiting the
determination of the lead case. If the lead case becomes subject to
unreasonable delay, shouldn’t all the other parties to the cases in the holding
list be entitled to seek compensation. FLAC considers that whether delay
arises directly in a particular case or arises indirectly through delays in a
related case should make no difference to the entitlement to apply for
compensation and to be awarded same if merited.
Compensation and Quantum- Head 8
Head 8 of the Draft General Scheme deals with awards and sets out some
general guidance as to how an award of compensation should be determined.
There are three criteria identified:
1. An award will be made only to the extent that the Applicant has
suffered injury, loss or damage.
2. And only to the extent required by Article 13.
3. The assessor shall have regard to the principles and practice applied
by the European Court of Human Rights in relation to affording “just
satisfaction” to an injured party under Article 41 ECHR.
FLAC considers that the direct linking of any financial compensation payable
under the proposed legislation back to the principles and practice of the
European Court of Human Rights is problematic and undesirable for a number
of reasons:
First, this is inconsistent with the approach taken under the European
Convention on Human Rights Act 2003, although both pieces of legislation
would be directed to remedying breaches of the ECHR.
Section 3 of the European Convention on Human Rights Act 2003 provides:
“A person who has suffered injury, loss or damage as a result of a
contravention of subsection (1), may, if no other remedy in damages is
available, institute proceedings to recover damages in respect of the
contravention in the High Court (or, subject to subsection (3), in the Circuit
5
34

FLAC statement to the Joint Oireachtas Committee on Justice and Equality
January 6th 2018

Court) and the Court may award to the person such damages (if any) as it
considers appropriate.”
No other criteria in relation to calculating the quantum of damages is provided
in the 2003 Act, and therefore the principles applied by the Court are those
that apply in relation to any breach of statutory duty, including as regards
damages. The present proposed legislation, seen in this light is a piece meal
approach to remedying breaches of the ECHR, and this segmented approach,
while understandable, is only made worse by applying different principles in
respect of remedies and in particular damages.
Second, it is recalled that the proposed legislation is intended to provide an
effective domestic remedy for a breach of rights protected under the ECHR
raising from Court delays. The purpose of the European Court of Human
Rights in determining complaints against States, including in relation to
determining just satisfaction is wholly different from the role of the domestic
courts. For instance the European Court of Human Rights (‘ECtHR’) operates
on the principle of subsidiarity, it is not a court of appeal and does not seek to
substitute its own judgment or remedy for that of the domestic courts. Issues
such as damages and so on are largely left to domestic courts which are best
placed to determine what is most appropriate in that regard.
Awards of “just satisfaction” at the European Court level are not considered to
have precedential value for national courts, and is a remedy that is
autonomous to the ECtHR itself. Often the ECtHR will consider that its
judgment, in making a finding of a breach of the Convention, is just
satisfaction enough and so will frequently not award damages.
Furthermore, the quantum of damages awarded by the ECtHR inevitably
reflects a form of compromise between the huge diversity, financially, legally
and otherwise that exists between the 47 member states of the Council of
Europe, resulting in awards that in the Irish context would often have token
value only, and would arguably be neither effective nor dissuasive in relation
to any underlying systemic problem.
FLAC submits that the effectiveness of a domestic remedy must be judged,
not by reference to Article 41 of the Convention, but rather by reference to its
effectiveness in a domestic context, and seeking to import the approach of the
ECtHR is not legally sound, and may ultimately undermine the effectiveness
of the remedy.
Third, while the Heads of Bill recognise that there may be a constitutional tort
arising from delays in having a case disposed of, and that an alternative or
additional remedy may be available through the Courts, the absence of real
examples of such a remedy combined with the case law that exist in relation
6
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to judicial immunity makes such a remedy notional rather than real. The
problem is that the draft heads of Bill is only designed to address breaches of
Article 6 ECHR and fails to accommodate a similar cause of action that may
arise under EU Law.5
In particular, FLAC considers that Article 47 of the Charter of Fundamental
Rights of the European Union is an important consideration in the context of
the present draft Heads of Bill. Article 47 guarantees the right to an effective
remedy for anyone whose rights under EU law are violated and this is further
elaborated as being an entitlement to a fair and public hearing “within a
reasonable time” by an independent and impartial tribunal previously
established by law. Head 8 as proposed would conceivably exclude a person
seeking a separate remedy for a breach of EU law arising from delay, and
thereby be in the breach of the Charter on this ground, noting that where the
Charter protects a right analogous to a right protected under the Convention
the extent of the protection will be at least the same, if not more extensive.
While EU law is not prescriptive in relation to the remedies that are required to
be available at national level, nonetheless the Court of Justice of the EU has
laid down some principles, including ensuring equivalence with national
remedies and effectiveness. It is unlikely that Head 8 would satisfy these
requirements as presently proposed.
It is FLAC’s submission that the removal of the specific references to the
ECHR and Article 41 in Head 8, would provide a more fluid and flexible
remedy for Court based delays, and therefore more readily provide a remedy
for any breach of EU law that might arise in that regard, than the present
formulation would allow.
Other matters
FLAC has a further concern in relation to Head 8, and that is the fact that
there is a requirement for the High Court to approve awards of compensation
while also being the forum for the determination of appeals under the
proposed legislation. This may have the unintended effect of undermining the
perception of independence and objectivity of the High Court in dealing with
appeals if the same Court (all be it a different judge) has already approved the
proposed compensation. As it is proposed that the assessor will be a retired

5

For example FLAC acted for the applicant in DN (A Minor Suing by his mother and
next friend, AS) and AS v The Chief Appeals Officer and Ors, [2017] IEHC 52, where
it was determined that Inordinate delay by the authorities in determining a subsidiary
protection application was a breach of the applicant’s rights under EU law, and made
an order for compensation.
7
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judge in any event, it is unclear why it is considered necessary to include this
approval mechanism.
Multiple claims: The proposed bill is silent in relation to further delays that
may accrue after an award has been made if the proceedings were not
determined by that time. Is it possible that an applicant may have multiple
opportunities at seeking compensation for delay, depending on when they
determine in the course of the proceedings that they should make an
application? While FLAC does not have a particular view on this matter, the
legislation should provide clarity in that regard.
Costs: While the intention of the Bill is to make it as accessible and informal
as possible, nonetheless an applicant will probably need the assistance of
their lawyer to make an application at first instance and deal with any requests
for information that may follow and make submissions in support of the
application. However, there is no provision under the Heads of Bill for the
expenses of making a successful application to be discharged by the State/
Minister, inevitably meaning that such costs will be taken from the award
made, again possibly undermining the effectiveness of the remedy. This issue
could be dealt with by providing a flat fee for each practitioner who assists a
client to make a successful application, but in return requiring the practitioner
not to seek further payment from the award.

8
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SUBMISSION BY COUNCIL OF THE BAR OF IRELAND TO THE JOINT COMMITTEE ON JUSTICE
AND EQUALITY ON THE EUROPEAN CONVENTION ON HUMAN RIGHTS (COMPENSATION
FOR DELAYS IN COURT PROCEEDINGS) BILL

I. INTRODUCTION:
The Council of The Bar of Ireland is the accredited representative body of the independent
referral Bar in Ireland. The independent referral bar are members of the Law Library and
has a current membership of approximately 2,200 practising barristers.

The Council of The Bar of Ireland (“the Council”) has prepared these submissions at the
request of the Joint Committee on Justice and Equality for the purposes of pre-legislative
scrutiny of the General Scheme of the European Convention on Human Rights (Compensation
for Delays in Court Proceedings) Bill.

II. EXECUTIVE SUMMARY:
At present, Ireland is in violation of its obligations under Article 13 of the European Convention
on Human Rights because the law does not provide an effective remedy for a litigant who
encounters delays in court proceedings. In order to bring Ireland back into compliance with its
international obligations, steps need to be taken to introduce an effective and accessible
remedy whereby a litigant can seek compensation for delays or put an end to future delays in
proceedings.

The easiest and most efficient way of resolving the situation is to introduce a new provision
into the European Convention on Human Rights Act 2003, expressly allowing a litigant to take
a claim before the Irish courts to seek compensation for court delays which violate the
Convention. This provision could be modelled on s. 3A of the 2003 Act, which was enacted to
resolve a similar issue in the past. This approach would avoid the time and expense involved in
establishing an entirely new body, and would ensure that the complex legal issues involved in
delay claims are resolved in the fairest manner possible.
1
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It is respectfully suggested that adopting the assessor model envisaged by the European
Convention on Human Rights (Compensation for Delays in Court Proceedings) Bill does not
represent the appropriate way of bringing Ireland back into compliance with Article 13. The
assessor model would involve considerable time and expense in establishing a new
administrative body, without any significant apparent gains. The model is also beset by a range
of issues, relating to the fundamental fairness of how it decides cases, potential susceptibility
to delays and judicial review proceedings, and the shortcomings of appeals and compensation
provisions.

III. THE NEED FOR REFORM:
Article 6(1) of the European Convention on Human Rights provides in relevant part that:-

“In the determination of his civil rights and obligations or of any criminal charge against
him, everyone is entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal established by law.” [Emphasis added]

The European Court of Human Rights has interpreted the guarantee to a “hearing within a
reasonable time” as meaning that all state parties to the Convention must ensure that
proceedings involving the determination of civil rights and obligations and criminal charges
come to a final conclusion without unreasonable delays.1 Whether there have been
unreasonable delays in proceedings depends on the specific circumstances of the case,
including matters such as the complexity of the issues arising and the conduct of the parties in
contributing to delays.2

Article 13 of the European Convention on Human Rights provides that a person who suffers a
violation of Convention rights must have “an effective remedy before a national authority”. The
European Court of Human Rights has held that this specifically imposes an obligation on state
parties to the Convention to provide a remedy for a litigant who has suffered unreasonable

1
2

See, for example, A. v. Denmark (App. No. 20826/92, 8th February 1996).
See, for example, Frydlender v. France (App. No. 30979/96, 27th June 2000).

2
40

court delays in contravention of Article 6(1). The judgments of the Court, including in cases such
as Kudla v. Poland3, provide guidance on the exact form that the remedy must take. The Court
has stressed that litigants who encounter delay during the course of civil or criminal
proceedings must be able to access a remedy which is “effective in law as well as in practice”.
That remedy must be capable of preventing any continuation of delays with the litigation, or it
must be capable of “providing adequate redress” for any delays which have already occurred.
The remedy must be provided by a national authority, but this does not necessarily need to be
a judicial body. Finally, the Court has held that it is not necessary to have one remedy meet all
of these requirements, and that a state can meet its obligations under Article 13 through the
combination of multiple different remedies to litigants.

Under Irish law as it stands, a litigant who encounters court delays can pursue various potential
remedies. There are significant issues in practice with each one.

First, a litigant faced with undue delay in proceedings may attempt to bring an end to those
proceedings entirely. In the criminal context, an accused person may bring judicial review
proceedings in the High Court and apply for an order prohibiting a trial from taking place. This
order of prohibition will be granted only if there have been blameworthy delays on the part of
the State giving rise to a real risk of an unfair trial for the accused.4 In civil proceedings, it may
be possible for a plaintiff to seek judgment where there are particular kinds of delay, such as in
the filing of a defence, or for a defendant to seek to strike out proceedings for want of
prosecution where a plaintiff is guilty of significant delay in advancing the proceedings.5
However, the reality is that such remedies have no applicability in many common situations of
delay: for instance, where an accused person faces significant delays but cannot demonstrate
the real risk of an unfair trial necessary to stop proceedings, or where the parties in a civil case
who have both acted expeditiously but meet untoward delays in hearing or judgment due to
overburdened lists.

3

App. No. 30210/96, 26th October 2000.
See, for example, P.M. v. Director of Public Prosecutions [2006] IESC 22 , [2006] 3 I.R. 172.
5
See, for example, Order 27 of the Rules of the Superior Courts 1986.
4
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Secondly, a litigant might make some effort to speed up his or her case through an appropriate
application to the courts. As a matter of practice, it is possible to apply in various courts for
priority status or early hearing dates; indeed, appellants to the Court of Appeal and Supreme
Court must specify whether they are seeking a priority hearing. There are also limited legal
provisions relating to the fast-tracking of particular types of cases: for instance under O. 63A of
the Rules of the Superior Courts 1986, commercial cases can be moved through the High Court
in a particularly expeditious manner.

Thirdly, a litigant might attempt to obtain redress for delays which have already occurred by
instituting a separate set of court proceedings and seeking damages on the basis that his or her
rights have been breached. There are two distinct ways in which this might be done: either
through a claim for damages for breach of constitutional rights, or in a claim pursuant to s. 3(2)
of the European Convention on Human Rights Act 2003.

In relation to the former, the litigant might advance a claim for damages for a breach of the
constitutional right to a speedy hearing. In its recent judgment in Nash v. Director of Public
Prosecutions, the Supreme Court directly confirmed that at the level of principle, “a potential
claim for damages for breach of a right to a timely trial arises under the Constitution.”6 While
the remedy is available in principle, it is unclear when a litigant will be actually be entitled to
such damages as a matter of practice. The case law provides very limited guidance: in Nash, for
instance, the Supreme Court confined itself to stating that the precise circumstances in which
it may be appropriate to award damages would require very careful consideration, and declined
to provide any further guidance on those circumstances. There are no cases in which a litigant
has succeeded in claiming damages for breach of the constitutional right to a timely trial.
Overall, the lack of certainty regarding the parameters of the remedy might reasonably deter
many litigants from seeking damages under the Constitution for court delays.

Alternatively, a litigant could claim for damages under s. 3(2) of the European Convention on
Human Rights Act 2003. Section 3 of the 2003 Act obliges all organs of the State to perform
their functions in a manner compatible with the obligations imposed by the Convention. Under

6

[2016] IESC 60, [2017] 3 I.R. 320 at p. 339.
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s. 3(2), a person who suffers loss or damage as a result of a failure by an organ of the State to
comply with this obligation may bring a claim to a court and be awarded damages “if no other
remedy in damages is available”. In theory at least, a s. 3(2) claim could be brought to seek
damages on the basis that organs of the State have failed to comply with the Article 6(1)
obligation to ensure a hearing within a reasonable time.

As a practical reality, however, there are various eccentricities in the operation of s. 3(2) which
mean that section is unsuitable as a means of seeking redress for most court delays.
Significantly, a claim under s. 3(2) can only succeed where an “organ of State” has failed to
comply with the Convention, but s. 1 of the Act expressly provides that the courts are not
considered to be an organ of State. This means it is not possible to bring a claim under s. 3(2)
in respect of delays attributable to the courts themselves. Instead, a s. 3(2) claim could only be
brought in the limited situations where it is possible to point to something that a specific organ
of State had done which resulted in those delays. In addition, a claim under s. 3(2) can only
succeed if there is no other remedy available in law. This means that it would be necessary to
claim for damages under the Constitution first, and damages under s. 3(2) would only be
awarded in the event that this constitutional claim did not succeed. It is also significant that
there is a limitation period of one year in place for any claim under s. 3(2) and it is not possible
to sue for damages for which events which occurred prior to the Act coming into force on 31 st
December 2003. These temporal limitations could conceivably cause difficulties when claiming
for delays which have taken place over the course of several years in court proceedings.

Beyond those considered above, there are no other remedies available at present in Irish law
where there has been delay in court proceedings. It should be stressed in particular that it does
not appear to be possible to sue in tort or under common law for court delay. As held by Hogan
J. in G.C. v. Director of Public Prosecutions, there is no common law power to award damages
for breach of a right to early trial.7

Between 2002 and 2018, the European Court of Human Rights decided approximately nine
cases brought against Ireland regarding the adequacy of the remedies for court delays. In each

7

[2012] IEHC 430, (Unreported, High Court, Hogan J., 17th October 2012) at p. 10.
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case, the Court ruled that Irish law does not provide effective remedies in respect of court
delays, meaning that Ireland is in violation of its obligations under Article 13.

In its initial decisions on the issue in McMullen v. Ireland8 and Doran v. Ireland9, the European
Court of Human Rights held that the ability of a litigant to seek damages for a breach of the
constitution did not amount to an effective remedy. Similar decisions were reached in O’Reilly
v. Ireland10 and Barry v. Ireland.11 The Court delivered its definitive ruling on the remedies for
delay under Irish law in 2010, in a case called McFarlane v. Ireland.12 In that case, the State
argued that effective remedies for court delays were provided through the possibility of taking
actions for damages for constitutional rights and for damages under s. 3(2) of the 2003 Act, and
the ability to apply for an order for prohibition and an early hearing dates in a criminal trial. The
European Court of Human Rights held that none of these remedies could be considered to
discharge the State’s obligations under Article 13. Dealing in particular with the possibility of
instituting legal proceedings and seeking compensation, the Court noted that:-

o An action for damages for a breach of constitutional rights could not be regarded as an
effective remedy. This was because of the “significant uncertainty as to the availability
of the remedy”, including the lack of clarity as to whether damages could be granted
where a judge had delayed in delivering a judgment. The Court further noted that to
obtain damages, it would be necessary to apply to the courts in the ordinary way
without the benefit of specific or streamlined procedures, and that the proposed action
would be “legally and procedurally complex” with an element of legal novelty.
Combined, these factors meant that there would be delays, legal costs and expenses in
the making of any application for damages.

o The Court remarked that damages under s. 3(2) could only be obtained if a
constitutional action for damages was unsuccessful. The Court further noted that the
courts are excluded from the definition of “organs of the State” by s. 1 of the 2003 Act,

8

App. No. 42297/98, 4th July 2002.
App. No. 50389/99, 31st July 2003.
10
App. No. 54725/00, 29th July 2004.
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App. No. 18273/04, 15th December 2005.
12
App. No. 31333/06, 10th September 2010.
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meaning that any delay attributable to “the courts” would not therefore be actionable
under the Act. Combined, these factors meant that an application for damages under
the 2003 Act was not an effective remedy.

The ruling in McFarlane was upheld by the European Court of Human Rights in its subsequent
decisions in T.H. v. Ireland13, O. v. Ireland14 and Rooney v. Ireland.15 It is also significant that the
Court struck out the case of Blehein v. Ireland following a unilateral declaration by the Irish
Government on 19th January 2017 to the effect that it accepted that there was no effective
remedy under Irish law to deal with court delays and that this was incompatible with Article 13
of the Convention.16

The European Court of Human Rights most recently considered the matter in January 2018,
when it delivered judgment in the case of Healy v. Ireland.17 The applicant in that case
complained about the lack of an effective remedy under Irish law to provide redress for the
delays which had occurred in a set of medical negligence proceedings which were commenced
in May 2004 and came to a conclusion in November 2015. In delivering judgment, the Court
noted that it had consistently held that Ireland does not provide an effective remedy for court
delays. The Court held that it was obliged to reach the same conclusion applied in this case and
concluded that Ireland was in violation of Article 13. However, the Court said that it regarded
the Supreme Court’s decision in Nash in October 2016 “with interest” and held open the
possibility that this decision might lead it in future to modify its views on whether Ireland
provides an effective remedy for delay. It stated however that it would not consider the impact
of the Nash judgment in this case, as that judgment postdated the events in the case it was
dealing with.

Notwithstanding these comments in Healy, the reality is that the European Court of Human
Rights has repeatedly held Ireland to be in violation of its obligations under Article 13 of the
Convention over the last 16 years. Further, in Blehein, the Irish Government expressly accepted

13
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this finding. The myriad difficulties with the existing remedies for delay have been set out
above. It is respectfully suggested that in order to comply with its obligations under the
Convention and in order to ensure effective respect for the human rights of those within its
jurisdiction, it is incumbent on the State to introduce reforms to provide a clear and effective
remedy for litigants faced with court delays.

IV. RECOMMENDED REFORMS:
There are a number of conceivable reforms that could be introduced to bring Ireland into
compliance with Article 13 of the Convention.

The most straightforward solution would be the enactment of a new statutory provision which
allows a person to take a specific form of legal action before the courts, seeking damages on
the basis that there has been a breach of his or her rights under Article 6(1) of the Convention
by reason of court delays. Such a provision would need to be carefully framed so as to avoid
the issues which currently hamper a litigant in obtaining redress. Such a provision could
conveniently be added through amendment of the European Convention on Human Rights Act
2003, which already allows litigants to take a number of specific claims before the Irish courts
in relation to alleged violations of Convention rights.

In fact, a similar approach was taken by the legislature in 2014 in order to deal with a similar
situation in which Ireland was found to be in violation of the Convention by failing to provide
appropriate remedies under law. Article 5(5) of the Convention requires that states provide an
enforceable right to compensation for a person who has been held in unlawful detention. In
cases such as D.G. v. Ireland, Ireland was held to be in violation of Article 5(5) because, under
common law, a person could only sue for damages where imprisoned on foot of an unlawful
judicial order if the judge acted with mala fides.18 The situation was rectified through s. 54 of
the Irish Human Rights and Equality Commission Act 2014, which introduced a new s. 3A into
the European Convention on Human Rights Act 2003. Section 3A(1) provides as follows:-

18

App. No. 39474/98, 16th May 2002.
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“A person (in this section referred to as an ‘affected person’) in respect of whom a
finding has been made by the Court that he or she has been unlawfully deprived of his
or her liberty as a result of a judicial act may institute proceedings in the Circuit Court
to recover compensation for any loss, injury or damage suffered by him or her as a result
of that judicial act and the Circuit Court may award to the person such damages (if any)
as it considers appropriate.”

This is similar in some respects to the solution adopted by Finland in order to provide a remedy
for court delays in order to comply with Article 13. Finland’s Act on Compensation for the
Excessive Length of Judicial Proceedings (2010) provides that a party to civil, petitionary and
criminal matters may file a claim for compensation for delay with the court considering the
main issue in proceedings in which that party is involved before the consideration of the matter
has ended. The amount of compensation is fixed at €1,500 to €2,000 per year of delay, with the
maximum amount set at €10,000 (which may be exceeded on special grounds).

A different means of introducing an effective remedy for court delays would be to make
provision under law to fast-track or prioritise certain cases. This conceivably offers a solution
because, as set out above, the European Court of Human Rights has accepted that one way to
provide an effective remedy for court delays within the meaning of Article 13 is to provide an
effective way to ensure there are no further delays into the future. It is difficult to conceive
what action could be taken in this regard. As noted above, it is usually possible for a litigant to
apply to the judge presiding over a court list for priority or an early trial date, and there is
specific provision for commercial cases to be fast-tracked through the High Court. In theory, it
might be possible to introduce legislation which legally obliges judges to treat cases with
priority or to fast-track same; however, in doing so, there is a real risk of fettering the ability of
judges to properly manage court lists.

Finally, it would be possible to deal with matters by enacting legislation which establishes a
statutory body or tribunal to which litigants can make claims to be compensated for delays in
court proceedings. The Hepatitis C Compensation Tribunal Act 1997 provides one model for
legislation providing for such a body. Another example is provided by the Personal Injuries
Assessment Board, which can assess and award compensation for personal injuries if
9
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acceptable to all parties, or authorise the taking of litigation in the event that either party if
dissatisfied with the assessment process or the issues arising are too complex to deal with
through assessment.

Of these options, it is respectfully suggested that the optimal way of providing an effective
remedy for breaches of the Article 6 right to a hearing within reasonable time is to introduce a
new provision into the European Convention on Human Rights Act 2003, modelled on the
existing s. 3A. This provision would expressly permit a litigant to bring a claim for damages in
the Circuit Court to compensate for delays in the course of civil and criminal proceedings which
amount to a violation of Article 6(1) of the Convention. The section would carefully address the
matters to be considered by a judge in determining that claim and awarding compensation.
Ideally, the section (or related court rules) would provide a streamlined procedure to ensure
speedy resolution of such claims in the courts, to take account of the comments of the
European Court of Human Rights in McFarlane.

This approach would utilise the existing court structures to adjudicate on compensation claims
for court delays, and would ensure that litigants are provided with a clear and specific statutory
cause of action to facilitate making such claims. There are a number of advantages to taking
this approach as opposed to any alternative.

In the first place, this approach allows delay claims to be considered and determined within
established structures which are well-known to litigants, without the difficulties and expenses
involved in setting up a new body, including renting premises; hiring and remunerating
appropriate personnel; prescribing procedures; and advertising the existence of such a body to
potential claimants.

Secondly, the courts provide the ideal environment for the fair and just determination of Article
6 claims, due to the legal complexity involved. It is not possible to determine whether Article
6(1) has been breached by simply considering the amount of time that court proceedings have
taken. Instead, the European Court of Human Rights has indicated that it is necessary to weigh
up and balance a range of competing considerations, including:-
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(i)

The complexity of the legal issues arising in the proceedings;

(ii)

The conduct of the parties, and particularly the applicant for compensation in
contributing to any delays;

(iii)

The importance of what is at stake for the applicant for compensation in the
proceedings.19

The relative weight to be afforded to each of these factors and the overall conclusion which
should be reached on the delays involved are complicated matters which are open to
considerable dispute between the litigant and state. In addition, there is a vast body of case
law from the European Court of Human Rights where these issues have been argued which
impacts on the assessment of whether Article 6(1) has been violated.

Further, there are a range of ancillary legal issues which arise in the context of court delay
claims. For instance, issues may arise as to the exact sort of compensation to which a person is
entitled and the sort of losses which can be compensated. There are also issues in relation to
how time should be calculated when determining whether there has been delay and, in
particular, whether it is appropriate to take account of matters which have occurred prior to
the formal instigation of legal proceedings: see, for example, the discussion by Clarke J. in Nash
as to the uncertainty over the extent to which it is possible to take account of periods of delay
during the investigation into offences and prior to the formal commencement of a criminal
process and the trial. There are even legal issues as to the types of civil proceedings which
amount to “proceedings involving the determination of rights and obligations” within the
meaning of Article 6. For instance, the European Court of Human Rights has held that
proceedings relating to tax and deportation do not amount to civil proceedings within the
meaning of Article 6.20

19

See, for example, Frydlender v. France (App. No. 30979/96, 27th June 2000) and A. v. Denmark (App. No.
20826/92, 8th February 1996).
20
See Charalambos v. France (App. No. 49210/99, 30th October 2003) and Maaouia v. France (App. No.
39652/98, 5th October 2000).
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The court process is the fairest and most effective way of determining the sort of complex legal
issues arising in Article 6 delay claims. The process will be presided over by a judge, who is
skilled and experienced in determining rights-based claims and calculating compensation. Both
the litigant and the State will be afforded a fair opportunity of putting forward competing legal
arguments as to whether there has been a violation of Article 6(1), and this will benefit the
judge in reaching the correct decision. A system which requires litigants to engage with such
issues alone would be to their disadvantage.

Thirdly, taking the approach suggested above would ensure consistency in the law. The
European Convention on Human Rights Act 2003 currently permits a variety of claims for
alleged breaches of Convention rights to be litigated before the courts. It would be wholly in
accordance to allow Article 6 claims to be litigated in a similar manner, rather than drastically
departing from this existing model.

Overall, the proposal above would bring Ireland back into compliance with Article 13 in a
manner which involves minimal public expenditure and which would ensure the fair and
effective determination of delay compensation claims. It should be added, however, that the
introduction of a specific statutory remedy to provide compensation should be seen as only
part of the necessary solution. It is imperative that efforts are made to ensure that the court
system is properly resourced, so as to minimise delays for litigants and to therefore avoid the
necessity for litigants to resort to compensation proceedings altogether.

V. PROPOSAL FOR REFORM BEFORE THE COMMITTEE:
The European Convention on Human Rights (Compensation for Delays in Court Proceedings)
Bill represents an effort to bring Ireland into compliance with Article 13 by establishing a
statutory body to determine compensation claims outside of formal court structures. The key
features of the Bill may be summarised as follows:-

o The Minister for Justice may appoint persons as “delayed proceedings compensation
assessors”. Only former judges are eligible for appointment. (Head 4)
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o A “party to civil proceedings in any court” or “an accused person in criminal proceedings
in any court” who alleges that there has been a breach of Article 6(1) of the Convention
on grounds that the proceedings concerned have not been determined within a
reasonable time may make an application for compensation to an assessor. This
application “shall be made in such form, and shall contain such information” and be
“accompanied by documents, as the Assessor may determine”. The application may be
made while proceedings are ongoing, or up to 12 months after the determination of the
proceedings. (Head 7)
o Each assessor “shall determine the procedures for assessment of claims”, but is obliged
to “adopt procedures which are informal” insofar as is practicable. The assessor must
“make a determination on an application and on the question of any award of
compensation as best he or she may based on the information available to him or her”.
In doing so, the assessor is obliged to rely primarily on written reports, to be made
available to the applicant at his or her request. The assessor may also seek “oral or
further written information from the applicant or any other relevant person”. The
assessor must be given access to all court records relevant to the application, though
cannot seek information from the judge concerned or require court officers or the
Courts Service to account for any matter relating to exercise of the judicial function.
(Head 7)
o In deciding whether there has been a breach of Article 6(1) of the Convention and in
making an award of compensation, the assessor is obliged to consider a number of
factors included the complexity of the case; the length of the delay; the conduct of the
parties and authorities; steps taken by the applicant to expedite matters; and any injury,
loss or damage suffered by the applicant by virtue of the delay. (Head 7)
o The assessor may grant awards of compensation, but in doing so “shall have regard to
the principles and practice applied by the European Court of Human Rights in relation
to affording just satisfaction to an injured party” under the Convention. Further, the
assessor “shall compensate the applicant only to the extent that he or she has suffered
injury, loss or damage because of the breach, and only to the extent that is required by
Article 13 of the ECHR”. The award must be approved by the High Court, and can be
13
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accepted or rejected by the applicant. If accepted, the Minister must pay the
compensation unless he or she decides to appeal the award. (Head 8)
o An applicant or the Minister can appeal to the High Court in respect of an award of
compensation. A decision of the High Court on the award “shall be final”. (Head 9)
o A person awarded compensation is not entitled to “recover damages at common law”
for a breach of Article 6(1) of the Convention. However, the applicant may still recover
damages for breach of the Constitution arising from that delay. A person who has
recovered damages “at common law” for a breach of Article 6(1) of the Convention may
not be awarded compensation by an assessor. (Head 10)

The clear aim of the Bill is to provide a system which proceeds on an informal basis and allows
applications to be made for compensation with a very limited degree of interaction with the
courts. There are, however, a number of concerns which arise in relation to the system
envisaged by the Bill which are addressed in turn below.

Establishment of a New Body:

The Bill envisages the establishment of a new administrative body. There would be significant
costs to the exchequer involved in this course of action: for instance, remuneration of a former
judge as the assessor, staffing and training costs, the costs of buying and renting a premises,
and publicising the existence of the new body to potential applicants. Indeed, given the limited
compensation payable for court delay claims – as indicated by the jurisprudence of the
European Court of Human Rights – these administrative costs would be likely to greatly exceed
the amount of compensation actually paid for court delays in any given year. In addition,
establishment of the body will require time investment in recruiting personnel and setting out
the necessary procedures.

It is respectfully suggested that simply enacting legislation allowing the courts to handle such
claims would represent a more prudent use of public resources. The courts system is already in
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place and could readily deal with delay claims without the cost or time investment necessary
in setting up an entirely new administrative body.

Further, the Bill represents a departure from the established legal scheme. At present, the
European Convention on Human Rights Act 2003 permits a litigant to seek various remedies for
a breach of Convention rights before the courts. It is unclear what justification there is for the
drastic move of establishing an entirely new body to deal with one specific type of Convention
claim, rather than simply permitting those claims to be processed before the courts.

Procedures for Determining Claims:

While Head 7 envisages that each assessor will adopt his or her own procedures for the
assessment of claims, it provides that all assessors must aim to adopt informal procedures. The
Bill further provides that assessors must make their decisions as to whether there has been a
violation of Article 6(1) and the appropriate quantum of compensation on the basis of written
reports, court records, and other information which may be obtained from an applicant or
other parties. While the meaning of “written reports” is unclear, it would appear that there is
no requirement for assessors to seek written submissions from applicants, to hold oral hearings
to deal with the legal issues arising, or to allow legal representatives to play a role. Indeed, such
concepts appear to run contrary to the envisaged informality of the assessment process.

This sort of streamlined claims system might appear superficially attractive based on
considerations of speed and cost. However, it would be unsuited to the fair and proper
determination of whether there has been a violation of Article 6(1) and the compensation
which should be awarded if so. The legal complexity of such claims has been considered above:
indeed, the Bill seems to recognise this complexity by requiring that an assessor be a former
judge. Given that complexity, it is doubtful that such claims could be fairly or properly decided
through an informal process in which an adjudicator simply considers reports and the court
files, and does not allow for legal submissions. Instead, any assessment process which requires
litigants to engage with such legal issues alone would be to their disadvantage and would be
inherently unfair.
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In addition, the Bill envisages a very limited role for the State in dealing with a delay claim.
While it is conceivable that the assessor could seek information from the State or an organ of
the State when determining a claim, Head 7 does not specify that there is any requirement for
an assessor to consult with the State in terms of its attitude toward whether or not there has
been a violation of Article 6. Instead, it appears that the State only becomes involved in the
process if the assessor decides to award compensation, in which case the Minister for Justice
may appeal to the High Court. This limitation of the State’s role is significant. It is conceivable
that the State might dispute a claim that Article 6(1) has been violated: because, for example,
of delays caused by a litigant. However, under the Bill, the State does not appear to have a right
to make submissions to the assessor on whether compensation should be awarded, and the
assessor may well end up deciding the case based purely on the application, written reports
and court records without hearing what the State has to say about liability or the explanation
for any delays arising.

A hearing in court would provide for a much fairer determination of an Article 6 delay claim
than under the assessor model, from the perspectives of the litigant and State alike. A judge
deciding the claim would hear argument from both parties. There would be an opportunity for
the parties to make written submissions and to put forward arguments in an oral hearing. Legal
representatives would be on hand to deal with the legally complex issues posed by Article 6
cases. For these reasons, it is respectfully submitted that enacting legislation allowing delay
claims to be brought before the courts would result in a fairer determination of such claims
under the assessor model.

Potential for Delays:

The assessor model is intended to speedily resolve claims for a violation of Article 6(1). There
is a potential risk, however, that the model could be beset by delays in and of itself.

The Bill appears to envisage a system where any litigant can file a claim to be compensated for
delays in proceedings. There do not appear to be any potential costs implications for failing in
a claim for compensation. These features pose obvious advantages, but also the potential
consequence that every litigant who faces delays of any magnitude in court proceedings will
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have a clear incentive to submit a claim for compensation regardless of the actual merits of
that claim. As the assessor is obliged to consider all such claims, this could easily lead to an
overburdened system.

It is correct to say that a courts-based model would be attended by a greater level of formality
to the process and potential costs implications for unsuccessful litigants. However, these
features may ensure that only litigants who are confident they possess meritorious strong
claims proceed to court. As noted above, legislation allowing the courts to deal with Article 6
delay claims could also provide for streamlined procedures to ensure that there are minimal
delays in processing such claims through the courts.

Prospect of Judicial Review Proceedings:

While the assessor model proposed by the Bill is clearly aimed at avoiding matters proceeding
to court, it is inevitable that the courts will intervene in the assessment process to some degree.
The assessor’s activities and rulings would be open to judicial review, and there is a strong
likelihood that judicial review proceedings might be taken: perhaps to compel the assessor to
return a decision if there are delays, or to seek to quash a decision which is said to have been
arrived at unreasonably. The prospect of judicial review proceedings must be weighed up when
assessing the overall attractiveness of the assessor model.

Compensation:

Head 8 states in making an award of compensator, the assessor “shall compensate the
applicant only to the extent that he or she has suffered injury, loss or damage because of the
breach”. It is respectfully suggested that this terminology risks setting the bar for compensation
at too high a level. It will rarely be the case that someone can be said to have suffered an
identifiable injury or loss due to delay in court proceedings. Instead, the consequences manifest
in the form of anxiety, frustration and diminished enjoyment of other aspects of life. These are
things that should justifiably be compensated for, but the language appearing in Head 8 runs
the risk of limiting compensation to far graver cases and, by consequence, of failing to comply
with Article 13.
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Provision for Appeals:

Head 9 provides that “an appeal shall lie to the High Court by an applicant in respect of any
award made by the Assessor”. The language used would appear to suggest that while an
applicant can appeal the quantum of an award made, it is not envisaged that there would be
any right of appeal in respect of a refusal by an assessor to award any compensation or a finding
that there was no violation of Article 6(1) in the circumstances of the case. Conversely, it would
appear that the Minister for Justice is able to appeal “any award made by the assessor” and
can thus challenge the decision to actually grant an award.

This situation is problematic. It is inherently unfair to provide a system where the Minister can
appeal a decision to grant an award, but an unsuccessful applicant cannot appeal a decision
refusing to grant an award.

In addition, the Bill envisages a situation where the Minister for Justice does not have a formal
role in voicing views on whether compensation should be granted at first instance before the
assessor, but can only do so on appeal before the High Court. The High Court’s decision is then
final and cannot be appealed. In essence, this means that an applicant for compensation is
given a single opportunity to engage with objections put forward by the Minister, when the
matter is before the High Court, and has no further recourse if unsuccessful in countering those
objections.

Res Judicata Arguments:

Head 10 makes it clear that when a person is awarded compensation by the assessor, he or she
may still seek damages for a breach of constitutional rights. It is also provided that such a
person is not entitled to recover damages “at common law”.

However, Head 10 does not make any provision in respect of a person who is refused
compensation by the assessor or clarify whether such a person may bring a claim for
compensation to the courts. Given the lack of express provision in the Bill, it is possible that a
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person who is refused compensation by an assessor and subsequently attempts to bring a claim
before the courts will be met by an argument that his or her claim is “res judicata” and cannot
be maintained.

VI. CONCLUDING COMMENTS:
Action needs to be taken to bring Ireland back into compliance with its obligations under Article
13 of the European Convention on Human Rights. However, for the reasons set out above, it is
respectfully suggested that adopting the assessor model envisaged by the European
Convention on Human Rights (Compensation for Delays in Court Proceedings) Bill does not
represent the most appropriate way to do so. The assessor model would involve considerable
time and expense in establishing a new administrative body, without any significant apparent
gains. The model is also beset by a range of issues, relating to the fundamental fairness of how
it decides cases, potential susceptibility to delays and judicial review proceedings, and the
shortcomings of appeals and compensation provisions.

A much more straightforward approach would appear to be the introduction of a new statutory
provision, in line with s. 3A of the European Convention on Human Rights Act 2003, allowing a
claim to be brought before the courts for compensation for court delays. This would ensure
that Ireland provides an effective remedy for delays without the expense of introducing a new
body, and would provide for the fairest and most effective determination of these claims.
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