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Introduction 

The Multi-Party Actions Bill 2017 [PMB] was introduced by Deputy Donnchadh Ó 

Laoghaire and Deputy Pearse Doherty on the 9th of November 2017. The Bill 

completed Second Stage in the Dáil and was referred to the Select Committee 

on Justice and Equality on the 16th of November 2017. 

Procedural basis for scrutiny 

Private Members Bills referred to Select Committee are subject to the provisions 

of Standing Order 141(2) [Dáil], which provides that a Select Committee “shall 

undertake detailed scrutiny of the provisions of such Bills ... and shall report 

thereon to the Dáil prior to Committee stage consideration,” unless the 

Committee decides in relation to a particular Bill that detailed scrutiny is not 

necessary. Paragraph (3) of Standing Order 141 permits scrutiny of the Bill in 

Joint Committee, viz. “Nothing in this Standing Order shall preclude a Joint 

Committee from undertaking detailed scrutiny as set out in paragraph (2) and 

reporting thereon to both Houses prior to Committee Stage consideration of the 

Bill by the Select Committee.” 

The Minister for Justice and Equality was included in the circulation of a draft of 

this report, in accordance with Standing Order 141(2), as an ex officio 

Committee Member, and invited to make observations. The Minister’s response 

has been included as Appendix 1 to this report. 

Main provisions of the Bill 

The main provisions of the Bill are to provide for certain procedural and other 

changes in civil actions so as to provide for the bringing of multi-party actions; 

to thereby expand the means available to victims of mass harm by which they 

may seek redress; and, equally, to reduce the cost of litigation in relation to 

such instances of mass harm. 
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Pre-Committee Scrutiny 

In conducting detailed scrutiny of the Bill, the Committee was addressed on the 

21st of February 2018 by one of the co-sponsors of the Bill, Deputy Donnchadh Ó 

Laoghaire, and by experts and stakeholders in this area: Free Legal Advice 

Centres (FLAC); Dr Joanne Blennerhassett (legal consultant and lecturer, 

currently on career break from the Sutherland School of Law, University College 

Dublin); and Mr Dave Coleman, solicitor with Coleman Legal Partners. In 

addition, the Committee received written submissions from the Law Society of 

Ireland and from Professor Christopher Hodges of the University of Oxford.    

Deputy Donnchadh Ó Laoghaire first briefed the Committee on the main 

provisions of the Bill and on the shortcomings in the current legal system that 

the Bill proposes to address. He explained that the Bill is based on a Law Reform 

Commission paper issued in 2003, and stated his view that the measures 

contained in the Bill are necessary as the current legal system in Ireland is 

inadequate in terms of group litigation. At present, there is no comprehensive 

procedure in the Irish legal system to deal with such claims. Whilst forms of 

group litigation do exist in Ireland, they all have considerable deficiencies. 

The “test case” model has been used extensively by Irish lawyers, and allows for 

the realisation of damages and other remedies. This model involves the 

establishment of a precedent through a ruling on a single case, and for related 

cases subsequently to follow on the basis of the precedent established. 

According to Deputy Ó Laoghaire, however, there are inherent problems with 

this form of redress: Most significantly,  persons taking a test case face the very 

significant consideration of costs potentially being awarded against them, and for 

being liable for that amount on their own; persons taking the case have no 

direct responsibility to others in the same or similar situation, and others do not 

have to be notified; moreover, given the necessity of each plaintiff to bring 

proceedings individually, the total costs required to fund the multiplicity of such 

cases must be larger than if one set of proceedings only, structured in terms of a 

multi-party action, had issued instead. 
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The Deputy summarised the key provisions of the Bill as follows: 

 Section 2 allows for a nominated judge to certify that there is a common

or related issue of law or fact, and that a multi-party action offers a fair,

appropriate and efficient procedure for resolution.

“We have, along the recommendations of the LRC report, gone for commonality 

as a requirement, rather than the restriction of sameness, which is far too 

restrictive, and can restrict the ability of plaintiffs to join a case currently.” 

 Section 3 relates to the multi-party action Order, which would be issued

by the judge, including criteria by which permission to be entered on the

Register shall be considered.

 Section 4 will contain directions on the publication of the multi-party

action, an important element as it is the mechanism by which other

people who have been affected would be notified of the case, and their

ability to join it.

“We support an “opt in”, rather than an “opt out”, mechanism, for reasons of 

efficiency and certainty. This is subject to a power of the court to oblige an 

action to be joined to an existing multi-party action. There will be a close-off 

date after which people cannot join the multi-party action.” 

 Section 5 relates to the directions the judge may give as to the resolution

of the order, including the details required in the documentation, such as

the cause of action, which is required, and any further directions required

for the appropriate, fair and efficient resolution of issues.

“This provision is crucial in terms of the flexibility the judge will require, in case 

management, in terms of the division of the various elements of the case … 

where they diverge from the common, or generic, issue.” 

 Section 6 relates to the lead solicitor, who will lead the multi-party action,

and his appointment.
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“This efficiency in legal representation is a central benefit of the model.” 

 Section 7 relates to the lead case, or cases, to be agreed by case

conference, if it adequately and fairly represents the interests of all those

on the register. These lead cases will represent the central and common

issues in the set of cases.

 Section 8 relates to the effect of a multi-party Order, and the

circumstances in which it is binding.

 Section 9 provides for the costs, where costs shall be divided equally

unless the nominated judge orders otherwise, and members of the order

shall be jointly and separately liable.

 Section 10 provides that nothing in the act shall be construed as limiting

or reducing the power of an authority to make rules regarding the practice

and procedures of a court, provided they are consistent with the

provisions of the Bill.

One of the criticisms of the Bill at Second Stage was that these measures should 

be introduced by way of amendment to the Rules of Court rather than through 

legislation – as envisaged in the initial LRC report. Deputy Ó Laoghaire 

contended, however, that there is no restriction on the ability of the Oireachtas 

to make decisions in respect of court procedures where they clearly relate to an 

area of public policy; indeed, a number of Acts passed by recent Governments 

had made changes to court procedures and the manner in which cases are 

heard.  

The Deputy noted the point raised in the course of the hearing that reform of the 

Legal Aid system would also improve access to justice, and indeed would be 

particularly relevant to the operation of this Bill were it to become law. He 

explained, however, that providing for this in this Bill may prevent it from 

becoming enacted, in that, where a charge on the exchequer consequently 

arises, and in being a Private Members Bill, the Government would be required 
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to provide a Money Message (pursuant to Article 17(2) of the Constitution and 

Standing Order 179(2)) in order for the Bill to proceed to Committee Stage.  

Deputy Ó Laoghaire concluded that enacting this Bill, or an amended version of 

it, will allow for improved access to justice and better administration of how 

cases are heard in courts where large categories of people have been affected by 

an injustice.  

Stakeholder and expert views 

Free Legal Advice Centres 

The Committee was addressed by Ms Eilis Barry and Mr Paul Joyce on behalf of 

the Free Legal Advice Centres (FLAC). Ms Barry noted that FLAC welcomes the 

Multi-Party Actions Bill 2017 and the intention behind it to increase access to 

justice for vulnerable and disadvantaged individuals.  

The existing procedures by which litigation involving multiple parties is brought 

in Ireland all have shortcomings. A multi-party action process would provide an 

alternative route for the vindication of rights.  In England and Wales, Group 

Litigation Orders, as a form of multi-party actions, have been established, while 

there has been as yet no equivalent change in Ireland. This is a major 

distinguishing factor in Ireland and is a gap in the Irish legal framework.  

However, FLAC’s biggest concern is that there is no legal aid for multi-party 

litigation. This needs to be addressed to make the Bill effective, particularly for 

people on low incomes or potential claimants whose potential damage may be 

just too low for a private firm to take on the risk. The Bill clearly envisages that 

proceedings should be issued. Even if it was the case that a person could join 

the proceedings by simply joining the register, that person will still need legal 

advice as to whether he or she should or should not. It is a critical issue that 

legal aid and legal advice would be available. The Law Reform Commission has 

proposed a very simple amendment to the Civil Legal Aid Act which provides that 

multi-party actions should not be excluded. 
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FLAC adds that the current Legal Aid Board under the provisions of the Civil 

Legal Aid Act 1995 is very restrictive and limited. The applicant’s disposable 

income must be below €18,000 and the disposable capital threshold is €100,000. 

Applicants must also pay a financial contribution, which in some instances may 

be quite significant. Core areas such as housing are in large part excluded from 

its remit. The result is that actions such as test cases, but also prospective 

multi-party action cases, may not be financially feasible for some members of 

the public to pursue, and therefore these people will not be in a position to 

vindicate their rights. 

Taking up some of the Government criticisms of the Bill at Second Stage, Ms 

Barry addressed the argument that the Bill is technically flawed in that it seeks, 

inappropriately, to enact as primary legislation a scheme that was intended by 

the LRC to be in the form of rules of the Superior Courts.  In her submission, 

there is nothing in principle or law to prevent changes from being brought about 

by primary legislation. FLAC believes it would be constitutionally suspect if the 

Oireachtas were in some way to be disbarred from introducing legislation to seek 

to improve access to justice in the absence of the Superior Courts Rules 

Committee making such rules for whatever reason. Nevertheless, it may be 

more appropriate to include in the Bill a provision that procedural rules would be 

adopted to give effect to the provisions of the Bill. It is not necessary to exclude 

the Superior Courts Rules Committee, and the Bill could be amended to provide 

that the committee would make procedural rules.  

Ms Barry then addressed the issue of tracker mortgages. The Government has 

queried whether multi-party actions were a viable way to deal with tracker 

mortgage issues. Clearly, there are different types of plaintiff, claim and lender 

involved and the losses incurred also differ. However, in the view of FLAC, the 

core issue of overcharging on interest creates a commonality. While multi-party 

actions may not be the best procedure or even a necessary one for every claim 

arising from the tracker mortgage scandal, it is difficult to argue that they would 

not be a suitable vehicle for at least some of the claims.  

Moreover, she noted, the overarching point in that regard is that, irrespective of 

whether multi-party actions are an appropriate way to deal with the tracker 

mortgage issue or whether there is a more efficient redress system available, 
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this does not take from the fact that we do not have formal effective procedures 

for multi-party litigation. The Bill is a significant improvement and development 

in that regard. There is no doubt that issues will arise in future which would 

benefit from having this legislation in place.  

The Government has argued that the report of the Law Reform Commission was 

relatively old and that it would be appropriate to consider developments that had 

occurred in the meantime, in particular, at European level and internationally. 

While FLAC agrees that it is wholly appropriate to consider these developments, 

none of them suggests the current lack of provision for multi-party actions is in 

any way justified or should be maintained. Most recently, the EU anti-trust 

damages directive which relates to damages under national law for breaches of 

EU competition law makes provision for collective redress. It has also been 

suggested the matter will be addressed by the President of the High Court in the 

review of the administration of civil justice. While it is welcome that the 

President of the High Court will consider this matter as part of the review, FLAC 

hopes his review will go beyond multi-party actions and examine other barriers 

to access to justice, for example, class actions, standing rules on costs and 

protective costs and other forms of resolution of matters. It would be 

unfortunate if the review were, in some way, to inhibit the Oireachtas in 

legislating on matters related to access to justice. 

It is correct that an element of the Law Reform Commission's proposal is omitted 

from the Bill, namely the requirement that any person joining a multi-party 

scheme agrees at or before the time he or she joins it to the terms of any 

settlement arrangement. However, this matter could easily be rectified. 

Concern was also expressed about the designation of a lead solicitor under the 

Bill, and whether this could in some way impinge on the right of access to the 

courts by an individual to a legal representative of his or her choice. It must 

remembered, said Ms Barry, that the parties are opting into this system, which 

is in no way compulsory, and that the High Court judge will have a key role in 

ensuring that the lead case fairly and adequately represents the interests of all 

those on the register.  
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The Minister also maintained at Second Stage that the Bill would purport to 

apply to existing proceedings, and on this basis would potentially alter the 

outcome of these proceedings in a manner which would conflict with the proper 

separation of powers. However, FLAC sees no basis for this in fact, and states 

further that the Bill relates to case management only, and consequently does 

not relate to the alteration of existing rights and entitlements. 

In conclusion, FLAC believes that while the Bill clearly is not the solution to 

removing all barriers to access to justice, it attempts to deal with some of them. 

However, the limitations of the legal aid system also require reform.  

Dr Joanne Blennerhassett 

Dr Blennerhassett began by discussing the concept of mass harm - severe or 

widespread damage which usually causes harm to many victims. She noted that 

we are all potential victims of mass harm, which has become a feature of 

modern life. Ireland therefore needs a legal procedure that can respond to the 

legal challenge presented by this reality.  

In the view of Dr Blennerhassett, Multi-Party Actions (MPAs), by enabling victims 

of mass harm to combine their legal actions, can be a key tool in achieving 

access to justice. Litigants can overcome many of the impediments that they 

face in taking legal actions individually, such as by giving strength through 

numbers: 

“Evidence shows that the optimum way of achieving collective redress 

requires an holistic approach using a combination of tools from a range 

of solutions including regulation, alternative dispute resolution, courts, 

ombudsmen, amongst others. It would appear that Multi-Party 

litigation is necessary as a remedy of last resort to deal with mass 

harm where other techniques fail to deliver collective redress.”  

Dr Blennerhassett referred to the existing methods in Irish law, and argued that 

they involve a high degree of inefficiency in both financial and time terms, such 

that access to justice is impeded, and gross procedural inefficiencies and 
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procedural unfairness result. The social welfare equality cases, the Army 

deafness claims, and the pyrite construction dispute, exemplify these difficulties.  

A further factor that hinders the effective operation of justice in Ireland concerns 

the defective manner in which cases can be funded. The legal aid system is in 

need of reform, for it is limited to means-tested parties in family law and some 

limited civil litigation matters. It specifically excludes test cases and MPAs. In 

order to avoid the risk of ruinously expensive legal costs, litigants commonly 

proceed by using the device of ‘men of straw’, who would be those with very 

limited means, and consequently have few assets that could be lost through an 

adverse order for costs. Financing of proceedings is further hampered in that 

litigation insurance is generally not available in Ireland. This is because 

professional third-party funding is not permitted here as it offends against the 

rules on maintenance and champtery. Also, of great importance is that the loser 

of a case usually must pay the entire amount of the costs, and is therefore a 

double financial burden in having to meet both sets of costs in the action.  

If MPAs were to be introduced, argued Dr Blennerhassett, there would have to 

be changes to how costs are currently decided. Further, it is illegal in Ireland for 

barristers and solicitors to charge contingency fees based on a percentage or 

proportion of any award or settlement for a case, which nonetheless is a 

common practice in other common law jurisdictions. However, there are 

occasions on which lawyers agree to represent clients on the basis of Conditional 

Fee Arrangements (CFAs). In sum, the financing of collective redress matters is 

greatly constrained in Ireland, such that effective access to the courts is 

curtailed. 

Furthermore, she contended, it is important to note that collective actions, 

alone, are an outdated approach for dealing with the problem of mass harm in 

that they are not the most efficient route to justice. The courts are not the only 

forum in which to resolve legal disputes, and the optimum way of achieving 

collective redress requires a holistic approach: “This requires an integrated 

model comprising a combination of tools from a range of solutions including 

regulation, ADR, courts, ombudsman, amongst others, in which MPA litigation 

would be a remedy of last resort.” 
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Dr Blennerhasset also addressed Government criticisms of the Bill at Second 

Stage. She concurred with FLAC in regard to the issues of whether reform should 

occur via primary legislation versus by a change to the Rules of the Superior 

Courts; whether MPAs would be suitable for resolving the mortgage tracker rates 

controversy; whether the original LRC report and its recommendations is now 

outdated; and on relevant developments at national, EU and international levels.  

The LRC recommended that any person joining an MPA must agree on the terms 

of any settlement. This is to be understood as addressing the broader matter of 

the identity of the agent with the authority to agree a settlement. The LRC 

stated that it rested with ‘the group’. However, there will always be tension 

between individual members, any steering committee, and the lawyers, and 

potentially others. Keeping such a situation free from conflicts would in principle 

be difficult, and so the public interest may be better served by a public official  - 

such as a judge or regulator - approving a settlement.  

Also, the LRC recommended that MPAs would be an alternative procedure, 

alongside the continued use of existing options. However, given that the existing 

options are quite deficient in the manner previously described, it would be better 

for further new techniques of collective redress, in addition to MPAs, to be also 

introduced, such as ombudsmen and regulatory redress processes, as part of a 

holistic approach to the matter.  

Regarding the designation of a lead solicitor in such a way as to potentially 

impinge on an individual’s free choice of legal representation in their access to 

the courts, in England and Wales the court has the ultimate right to appoint one 

or more lead solicitors if the solicitors do not agree representation and roles 

themselves. Such a power can be seen as a practical necessity if combined 

litigation is not to become unmanageable.  

Where the Bill purports to apply to existing procedures, given that the MPA is a 

very powerful procedure that gives rise to a significant effect on substantive 

rights, the appropriate course would be to not allow for retrospective effect.  

In conclusion, Dr Blennerhassett argued that this Bill is the best option we have 

at the moment for creating a procedural mechanism to deal with multi-party 
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litigation.  It might need some fine tuning, but Ireland should not be “left behind 

in the Dark Ages” without an effective multi-party action procedure. 

Mr Dave Coleman 

Mr Dave Coleman, solicitor with Coleman Legal Partners, made a submission 

proposing changes to the text of the Bill as currently drafted (see Appendix 5). 

Addressing the Committee, Mr Coleman focused upon the issue of costs, and the 

risks individuals face in seeking to vindicate their rights. He noted that he has 

never been involved in a multi-party case in which all members made full 

payment in relation to costs, and that this is characteristic of this species of 

action. Normally, it is the poorest, not the richest, who are most affected by 

collective harm cases.  

This raises an initial concern with the definition of a “multi-party action”, as 

currently drafted in the Bill: it pre-supposes that court proceedings are in being 

before the plaintiff is entered on the register; this will entail a High Court stamp 

duty of €190 and an Injuries Board application fee of €45 for each applicant. In 

a multi-party case, therefore, the amount of such charges will be a multiple of 

those figures. Cost reduction principles dictate that the register should pre-date 

the proceedings. This in turn necessitates the insertion of a clause to the effect 

that the placing of a plaintiff on the register would halt the Statute of Limitations 

in the particular case.  

Also, to further reduce costs, the existence of a register so as to alert interested 

parties for their potential entry onto it should be published in Iris Oifigiúil. This 

would be preferable to having to place advertisements in national newspapers, 

etc, at considerable expense. Moreover, it should be possible for a party to join 

the register after its creation upon satisfying the lead solicitor(s) that they 

comply with the criteria as established by the nominated Judge. In general, an 

emphasis should be placed on reducing potential costs where possible. 

Mr Coleman also highlighted an issue in relation to the definition in the Bill of the 

“lead case.” There is provision in the Bill for a judge to decide on more than one 

lead case, but that is not stated in the definition of the lead case. The definition 
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refers to a case which may be chosen as representative of the class or group. It 

is important, according to Mr Coleman, to focus not so much on what the lead 

case is, but rather on who the lead plaintiff is. Practical, as well as legal, 

considerations must be borne in mind when identifying the lead plaintiff: 

“A simple answer is that it is the case which best represents the set of 

circumstances the court is tasked with deciding … The practical answer 

is that the person in the plaintiff case who is the best person in the 

best position to carry out this case to its ultimate destination must 

have certain attributes from a practical point of view … The plaintiff 

must be willing to go forward as the lead plaintiff and, in effect, do the 

heavy lifting on his or her own behalf and on behalf of many thousands 

of others. In respect of the day-to-day management of the case, he or 

she must follow absolutely everything. He or she must be up for it and 

know what to do, including how to do affidavits and know what that 

means. Ultimately, the plaintiff could have the responsibility of 

carrying the costs where the value of the case being discussed may 

run to tens of millions of euro.” 

The circumstances of the lead plaintiff must be such that the facts of his or her  

case govern those of the group. However, he or she must also be in a position to  

withstand any and all negative costs orders made against them. It is not just the 

costs of the case. During the course of the case, according to Mr Coleman, it has 

been his experience that certain judges have made interim costs orders against 

lead plaintiffs in respect of late filing of papers, etc. 

Mr Coleman argued that the adverse costs order is one of the main parts of the 

Bill which needs to be thought through carefully: 

“We can start with the most vulnerable in society, wards of court. For 

example, if a person is responsible for a ward of court and believes 

those rights have to be vindicated through some loss which has 

affected this person, he or she has to consider carefully the effect of an 

adverse costs order against that ward.  If provision has been made, 

perhaps in a familial setting, to provide for that person, the money 

that is set aside for the person is at risk if the person is part of a case. 
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That is a huge barrier to entry for anybody who is prudent in their 

advice to a plaintiff on the basis that an adverse costs order is joint 

and several in fairness to all. One can also include vulnerable people 

from a socio-economic perspective in our society. One can show that 

the people who are most affected are the people who have the liability 

of the people who cannot pay foisted onto those who can pay.” 

In his view, where substantial costs do arise, they should be divided severally 

only, and not equally. The targeting of a specific plaintiff of means, who has 

acted in concert with all other plaintiffs, can lead to the financial ruin of some, at 

the expense of others. 

Law Society of Ireland 

The Law Society, in a written submission to the Joint Committee, also noted that 

the original Law Reform Commission report proposed that provision for multi-

party actions be brought about by way of an insertion of an order into the Rules 

of the Superior Courts, rather than via primary legislation directly. However, in 

its view, this Bill’s proposed method is to be preferred on account of the 

constitutional limitations on the scope of delegated legislation.  

In other respects, the Law Society believes that the Bill as currently drafted 

should be amended. The Bill refers to multi-party actions proceeding before the 

High Court only; however, the Bill could make separate provision for multi-party 

actions in respect of the District, Circuit and High Court. If so, the legislation will 

require provisions in relation to jurisdiction.  

Applications to join the register should be subject to time limits, and the Court 

should have the power to stay other individual claims while the multi-party 

action is proceeding, as it would be unfair to a defendant to a multi-party claim 

to have to defend individual claims simultaneously.  

Any party to the proceedings should be able to apply for certification or direction 

as a multi-party action, such that both plaintiffs and defendants should have this 

course of action available to them. For the avoidance of doubt, this should be 
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specified in the Bill. Consideration should be given to specifying a minimum 

number of cases that could form a multi-party action. Also, the manner in which 

searches for relevant cases to be potentially joined, the criteria to be used, and 

whether there would be time limits for this, should be provided for in the Bill. It 

is not sufficiently clear whether an application for entry to the register should be 

notified to the other party/parties; as a matter of fair procedure, such other 

party should have a right to be heard in this matter. 

It is suggested that the Bill should provide for the manner in which multi-party 

actions may be compromised, and in particular that they should be ruled by the 

court in a manner similar to the recommendations made by the LRC. That is, 

where the terms upon which a settlement would be accepted or rejected should 

be agreed by the individual members at or before the time that they became 

members of the register, and that the nominated judge would be informed of the 

existence of these terms on the application of the register, or any subsequent 

application to it.  

Consideration should be given to how the mediation Act 2017 would apply in the 

context of a multi-party action. Also, it is unclear whether the nominated judge 

will be obliged to hear the entire action, or whether he/she can be replaced. 

Section 3 of the Bill provides that the Multi-Party Action Order shall specify 

issues which are likely to arise, yet such issues may only be discernable after 

pleadings have closed. 

In regard to a lead solicitor being appointed by the nominated judge, it is not 

specified who may be heard in relation to this issue before an order is made. 

Also, the principles by which a lead case is to be selected to represent the 

interests of all those on the register have not been specified. Further, it is 

unclear whether such an order directing a lead case is a ruling which is 

susceptible to appeal. The Bill additionally provides that judgement orders in the 

lead case are to be binding on all other cases on the register. However, in 

scenarios such as where parties in another case on the register do not agree to 

be so bound at the outset, it would not be certain that judgment orders could be 

binding on all of those on the register. 
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Finally, in the view of the Law Society, Section 9, relating to costs incurred in the 

multi-party proceedings, requires greater specification. Also, similarly to the 

view of Mr Coleman, above, if costs are to be borne jointly and severally, then 

one party on the register, who may have greater financial resources, may 

become liable for all costs, and this could result in great financial damage to 

them. 

 

Professor Christopher Hodges 

In a written submission to the Joint Committee, Professor Christopher Hodges of 

the Centre for Socio-Legal Studies at the University of Oxford, focused upon 

other mechanisms for collective redress which have emerged in addition to 

collective litigation (see Appendix 5).  

 

These include: 

a) regulatory redress: where a public authority, usually a regulatory authority, 

uses its authority and power to bring about one or more traders to pay redress; 

and 

 b) consumer ombudsmen: these are a specific form of ‘alternative dispute 

resolution’. Ombudsmen are independent but function closely with regulatory 

authorities, notably in securing collective redress. They have the power to 

intervene in consumer-trader disputes (usually in discrete sectors, such as the 

financial services ombudsman) to effect mass redress. This can be done in a 

number of ways, including: processing multiple similar claims (more efficiently 

than the courts; drawing attention to the emergence of an issue or trend so that 

it can be stopped, ongoing harm prevented, and provision made for redress, 

such through the intervention of a regulatory authority; or administering a 

custom-built redress scheme agreed or mandated by traders and an authority.  

 

Professor Hodges cites evidence of how these new mechanisms have been 

shown to be more effective and efficient than a collective litigation mechanism. 

One of his own recent studies found that the “new technology” mechanisms of 

regulatory redress and consumer ombudsmen were clearly better than the “old 

technology” mechanism of collective litigation: the former were notably faster, 

cheaper and successful in delivering outcomes, with people being paid what they 

were due without deduction of intermediaries’ costs. 
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He contends that the multi-party litigation model proposed by the LRC in 2003 is 

now out of date. Professor Hodges concludes that regulatory redress 

mechanisms are likely to spread in Europe, driven by market regulatory 

requirements. Policy needs to be joined up, and different approaches being 

taken by different Ministries responsible for market sectors and courts may raise 

problems. 
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Observations and recommendations 

The Joint Committee welcomed the Bill and agreed that, pursuant to Standing 

Orders, it would report to Dáil Éireann that it has undertaken and completed 

pre-Committee Stage scrutiny of the Bill, with the following observations and 

conclusions: 

 The Committee was broadly supportive of the Bill, and of its objective of

providing a mechanism for the bringing of multi-party actions, thereby

expanding the means available to victims of mass harm by which they

may seek redress. Current mechanisms available in Ireland for collective

or group litigation are inadequate in a number of respects, and the

proposals contained in this Bill represent the best option currently

available for creating a procedural mechanism to deal with multi-party

litigation.

 However, a number of interesting proposals and suggestions were

advanced in the course of the hearing and submissions in terms of

amending the Bill, and the Committee therefore recommends that the Bill

sponsors give these careful consideration in advance of Committee Stage,

with a view to further improving the Bill.

 The Committee believes that, in addition to the procedural mechanisms

provided for in the Bill for multi-party litigation, the whole issue of funding

must be addressed in order for access to justice to be enhanced and for

members of the public to be truly in a position to vindicate their rights.

This probably lies outside the scope of this Bill. However, as a first step,

the Civil Legal Aid Act 1995 should be amended in order to remove the

exclusion of test cases and multi-party actions. More broadly, it is clear

that the Legal Aid system generally is in need of reform, and is far too

restrictive and limited in its current form. Finally, consideration should



Joint Committee on Justice and Equality Page 19 

also be given to removing the current restrictions on professional third-

party funding of litigation in Ireland, and on the ability of barristers and 

solicitors to charge contingency fees based on a percentage or proportion 

of any award or settlement of a case. 

 Whilst welcoming the Bill as a necessary first step, the Committee

believes that the courts are not the only forum in which to resolve legal

disputes, and that multi-party litigation should ultimately be a remedy of

last resort. The optimum way of achieving collective redress requires a

holistic approach, and an integrated model comprising a combination of

tools and potential solutions, including regulation, alternative dispute

resolution, the courts, and consumer ombudsmen.

Conclusion 

The Committee was of the view that the Bill should proceed to Committee Stage. 

It concluded that formal Committee Stage of the Bill could not be taken until a 

message from the Government, pursuant to Article 17(2) of the Constitution and 

Standing Order 179(2), is printed on the Order Paper, and that as this is a 

matter for the Government, the Chairman will write to An Taoiseach requesting 

that the required money message be issued. 

Caoimhghín Ó Caoláin T.D. 
Chairman 
September 2018 
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Appendix 3 – Terms of Reference of Committee 

JOINT COMMITTEE ON JUSTICE AND EQUALITY 

TERMS OF REFERENCE 

JOINT COMMITTEE ON JUSTICE AND EQUALITY 

TERMS OF REFERENCE 

a) Scope and Context of Activities of Committees (derived from Standing

Orders – DSO 84, SSO 70) 

1) The Joint Committee may only consider such matters, engage in such
activities, exercise such powers and discharge such functions as are

specifically authorised under its orders of reference and under Standing
Orders;

2) Such matters, activities, powers and functions shall be relevant to, and
shall arise only in the context of, the preparation of a report to the
Dáil/and or Seanad;

3) The Joint Committee shall not consider any matter which is being
considered, or of which notice has been given of a proposal to consider,

by the Committee of Public Accounts pursuant to Standing Order 186
and/or the Comptroller and Auditor General (Amendment) Act 1993;

4) The Joint Committee shall not consider any matter which is being
considered, or of which notice has been given of a proposal to consider,
by the Joint Committee on Public Petitions in the exercise of its functions

under Standing Order 111A; and

The Joint Committee shall refrain from inquiring into in public session or

publishing confidential information regarding any matter if so requested,

for stated reasons given in writing, by—

(i) a member of the Government or a Minister of State, or 

(ii) the principal office-holder of a body under the aegis of a Department 

or which is partly or wholly funded by the State or established or 

appointed by a member of the Government or by the Oireachtas:  

Provided that the Chairman may appeal any such request made to the 

Ceann Comhairle, whose decision shall be final.  
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5) It shall be an instruction to all Select Committees to which Bills are
referred that they shall ensure that not more than two Select

Committees shall meet to consider a Bill on any given day, unless the
Dáil, after due notice given by the Chairman of the Select Committee,

waives this instruction on motion made by the Taoiseach pursuant to
Standing Order 28. The Chairmen of Select Committees shall have
responsibility for compliance with this instruction.

b) Functions of Departmental Committees (derived from Standing

Orders – DSO 84A and SSO 70A) 

 (1) The Select Committee shall consider and report to the Dáil on- 

(a)  such aspects of the expenditure, administration and policy of a 
Government Department or Departments and associated public 
bodies as the Committee may select, and  

(b) European Union matters within the remit of the relevant 
Department or Departments. 

(2) The Select Committee may be joined with a Select Committee appointed by 
Seanad Éireann for the purposes of the functions set out in this Standing Order, 
other than at paragraph (3), and to report thereon to both Houses of the 

Oireachtas.  

(3) Without prejudice to the generality of paragraph (1), the Select Committee 

shall consider, in respect of the relevant Department or Departments, such—  

(a)  Bills, 

(b) proposals contained in any motion, including any motion within the 
meaning of Standing Order 187, 

(c) Estimates for Public Services, and 

(d) other matters 

as shall be referred to the Select Committee by the Dáil, and 

(e) Annual Output Statements including performance, efficiency and 

effectiveness in the use of public moneys, and 

(f) such Value for Money and Policy Reviews as the Select Committee 
may select. 

(4) Without prejudice to the generality of paragraph (1), the Joint Committee 
may consider the following matters in respect of the relevant Department or 

Departments and associated public bodies:  

(a) matters of policy and governance for which the Minister is officially 

responsible, 

(b) public affairs administered by the Department, 
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(c) policy issues arising from Value for Money and Policy Reviews 
conducted or commissioned by the Department, 

(d) Government policy and governance in respect of bodies under the 

aegis of the Department, 

(e) policy and governance issues concerning bodies which are partly or 
wholly funded by the State or which are established or appointed by 

a member of the Government or the Oireachtas,  

(f) the general scheme or draft heads of any Bill 

(g) any post-enactment report laid before either House or both Houses 
by a member of the Government or Minister of State on any Bill 

enacted by the Houses of the Oireachtas,  

(h) statutory instruments, including those laid or laid in draft before 
either House or both Houses and those made under the European 

Communities Acts 1972 to 2009,  

(i)  strategy statements laid before either or both Houses of the 
Oireachtas pursuant to the Public Service Management Act 1997, 

(j) annual reports or annual reports and accounts, required by law, and 

laid before either or both Houses of the Oireachtas, of the 
Department or bodies referred to in subparagraphs (d) and (e) and 
the overall performance and operational results, statements of 

strategy and corporate plans of such bodies, and  

(k) such other matters as may be referred to it by the Dáil from time to 
time. 

(5) Without prejudice to the generality of paragraph (1), the Joint Committee 
shall consider, in respect of the relevant Department or Departments—  

(a)  EU draft legislative acts standing referred to the Select Committee 

under Standing Order 114, including the compliance of such acts 
with the principle of subsidiarity,  

(b)  other proposals for EU legislation and related policy issues, 

including programmes and guidelines prepared by the European 
Commission as a basis of possible legislative action,  

(c)  non-legislative documents published by any EU institution in 

relation to EU policy matters, and 

(d)  matters listed for consideration on the agenda for meetings of the 
relevant EU Council of Ministers and the outcome of such meetings. 

(6) Where the Select Committee has been joined with a Select Committee 

appointed by Seanad Éireann, the Chairman of the Dáil Select Committee shall 
also be the Chairman of the Joint Committee.  

(7) The following may attend meetings of the Select or Joint Committee, for the 

purposes of the functions set out in paragraph (5) and may take part in 
proceedings without having a right to vote or to move motions and 

amendments:  
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(a)  members of the European Parliament elected from constituencies in 
Ireland, including Northern Ireland, 

(b)  members of the Irish delegation to the Parliamentary Assembly of 

the Council of Europe, and 

(c)  at the invitation of the Committee, other members of the European 
Parliament. 

(8) The Joint Committee may, in respect of any Ombudsman charged with 
oversight of public services within the policy remit of the relevant Department or 

Departments, consider—  

(a)  such motions relating to the appointment of an Ombudsman as may 
be referred to the Committee, and 

(b)  such Ombudsman reports laid before either or both Houses of the 

Oireachtas as the Committee may select: Provided that the 
provisions of Standing Order 111F apply where the Select 
Committee has not considered the Ombudsman report, or a portion 

or portions thereof, within two months (excluding Christmas, Easter 
or summer recess periods) of the report being laid before either or 

both Houses of the Oireachtas.  

c) Powers of Committees (derived from Standing Orders – DSO 85, 114

and 116 and SSO 71, 107 and 109) 

The Joint Committee has:- 

(1) power to take oral and written evidence and to print and publish from time 
to time minutes of such evidence taken in public before the Select Committee 

together with such related documents as the Select Committee thinks fit;  

(2) power to invite and accept oral presentations and written submissions from 
interested persons or bodies;  

(3) power to appoint sub-Committees and to refer to such sub-Committees any 
matter comprehended by its orders of reference and to delegate any of its 

powers to such sub-Committees, including power to report directly to the Dáil;  

(4) power to draft recommendations for legislative change and for new 
legislation;  

(4A) power to examine any statutory instrument, including those laid or laid in 
draft before either House or both Houses and those made under the European 

Communities Acts 1972 to 2009, and to recommend, where it considers that 
such action is warranted, whether the instrument should be annulled or 
amended;  

(4B) for the purposes of paragraph (4A), power to require any Government 
Department or instrument-making authority concerned to submit a 
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Memorandum to the Select Committee explaining any statutory instrument 
under consideration or to attend a meeting of the Select Committee for the 

purpose of explaining any such statutory instrument: Provided that such 
Department or authority may decline to attend for stated reasons given in 

writing to the Select Committee, which may report thereon to the Dáil;  

(5) power to require that a member of the Government or Minister of State shall 
attend before the Select Committee to discuss policy for which he or she is 

officially responsible: Provided that a member of the Government or Minister of 
State may decline to attend for stated reasons given in writing to the Select 

Committee, which may report thereon to the Dáil: and provided further that a 
member of the Government or Minister of State may request to attend a 
meeting of the Select Committee to enable him or her to discuss such policy;  

(6) power to require that a member of the Government or Minister of State shall 
attend before the Select Committee to discuss proposed primary or secondary 

legislation (prior to such legislation being published) for which he or she is 
officially responsible: Provided that a member of the Government or Minister of 
State may decline to attend for stated reasons given in writing to the Select 

Committee, which may report thereon to the Dáil: and provided further that a 
member of the Government or Minister of State may request to attend a 

meeting of the Select Committee to enable him or her to discuss such proposed 
legislation;  

(6A) power to require that a member of the Government or Minister of State 
shall attend before the Select Committee and provide, in private session if so 
requested by the member of the Government or Minister of State, oral briefings 

in advance of meetings of the relevant EU Council of Ministers to enable the 
Select Committee to make known its views: Provided that the Committee may 

also require such attendance following such meetings;  

(6B) power to require that the Chairperson designate of a body or agency under 
the aegis of a Department shall, prior to his or her appointment, attend before 

the Select Committee to discuss his or her strategic priorities for the role;  

(6C) power to require that a member of the Government or Minister of State 

who is officially responsible for the implementation of an Act shall attend before 
a Select Committee in relation to the consideration of a report under Standing 
Order 164A;  

(7) subject to any constraints otherwise prescribed by law, power to require that 
principal office-holders in bodies in the State which are partly or wholly funded 

by the State or which are established or appointed by members of the 
Government or by the Oireachtas shall attend meetings of the Committee, as 
appropriate, to discuss issues for which they are officially responsible: Provided 

that such an office-holder may decline to attend for stated reasons given in 
writing to the Committee, which may report thereon to the Dáil;  

(8) power to engage, subject to the consent of the Houses of the Oireachtas 
Commission, the services of persons with specialist or technical knowledge, to 
assist it or any of its sub-Committees in considering particular matters; and  

(9) power to undertake travel, subject to— 
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(a) such recommendations as may be made by the Working Group of 
Committee Chairmen under DSO 108(2)(a) and SSO 104(2); and 

(b) the consent of the Houses of the Oireachtas Commission, and normal 

accounting procedures. 

(10) In accordance with Articles 6 and 8 of Protocol No. 2 to the Treaty on 
European Union and the Treaty on the Functioning of the European Union 

(Protocol on the Application of the Principles of Subsidiarity and Proportionality) 
as applied by sections 7(3) and 7(4) of the European Union Act 2009, the 

Committee has the power to- 

(a) consider whether any act of an institution of the European Union 

infringes the principle of subsidiarity (DSO 116; SSO 109); and 

(b) form a reasoned opinion that a draft legislative act (within the meaning 
of Article 3 of the said Protocol) does not comply with the principle of 
subsidiarity (DSO 114 and SSO 107). 



Opening Statement on Multi Party Action Bill  

Joint Oireachtas Committee on Justice and Equality 

I wish to open the discussion on this Bill, the Multi Party Action Bill 2018. I believe the ability 

to bring about such forms of litigation would be of very significant value to a wide variety of 

potential applicants, it can increase access to justice significantly, and open up avenues for 

many affected by particular injuries, and injustices, which did not exist previously. 

In the first instance, I will note that there are forms of group litigation already in Ireland, but 

none of this kind, and that all have considerable deficiencies 

At the moment, there is no comprehensive procedure in the Irish legal system which can 

deal with such claims.  

There is the Representative Case model, only provides injunctive and declaratory relief. You 

cannot seek damages. That is a major deficiency in this regard. 

It would be of limited benefit to persons affected by, for example, cases of related to the 

tracker mortgage scandals, or to those affected by the deficient Hip Implants, or any other 

amount of cases. 

Rather more concrete, and an area in which our witnesses have considerable knowledge, is 

the test case model.  The option for such persons, is for a test case to proceed, and related 

cases to follow subsequently on the basis of that precedent.  

This is a real route, which can realise damages and other remedies, and has been used 

extensively by Irish Lawyers. 

However, this model has significant drawbacks too. Firstly, and most significantly, the 

person taking a test case, faces the very significant consideration of costs being awarded 

against them, and being liable for that amount on their own.  

This is a disincentive to taking any case, particularly people who may be on limited incomes, 

or dealing with debt already, such as someone in mortgage arrears.  

The issue of legal representation and duplication of Legal Costs is also relevant. 

It also means that the Person taking the case, has no direct responsibility to others in the 

same or similar situation, and they do not have to be notified. It is essentially a single case 

on a single set of facts, even if the Judiciary has creatively and pragmatically used the model 

to deal with groups of cases. 

It is also not possible to calculate the potential overall liability of all cases in the class of 

cases under this model. This is not ideal for plaintiff or defendant 

Donnchadh Ó Laoghaire TD

Appendix 4 – Opening Statements 
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The Law Reform Commission paper which I have based this Bill upon, states that – “The test 

case approach encourages, even if it does not validate, the multiplication rather than the 

division of costs for the generic issue among the members of the group.’ 

So there is clearly a real need for such a piece of legislation, it can, I believe be of huge 

benefit to our legal system, and any amount of citizens, and I hope to see this Bill advance in 

to law. 

I am looking forward to engaging with this session, to see how we can improve it and amend 

it, and of course I wish to say that I am very open to suggestions and amendments, not only 

from my colleagues on the Justice Committee, but from the expert witnesses, and from 

external voices. 

I will briefly, address some of the points raised by Deputies who did not support the Bill at 

Second Stage 

The first is that time had moved on since the Law Reform Commission Paper – Firstly, if 

there are relevant developments, then I am happy to take account of these in amendments 

and so on, however, no Government has taken any action in this area since then, and there 

has been no relevant legislative initiative in this area, since the publication of the LRC paper 

that I am aware of. 

Secondly is that the legislation too closely resembles the Law Reform Paper Proposals, 

however this did not involve or include a critique of any of the Law Reform Commissions 

specific proposals, therefore, I do not consider this a very significant criticism 

Thirdly, the fact that this legislation provides for these changes by way of legislation rather 

than by way of a change in the Rule of Courts 

In this regard I would say that many pieces of legislation passed by recent Governments 

makes changes to the manner in which cases are heard, and in procedure. They often 

contain provisions such as those found in the Civil Liability and Courts Act 2004 which made 

significant changes to the way in which Personal Injuries compensation cases were managed 

in the courts. Section 9 includes a provision that states: 

“Nothing in this Act shall be construed as limiting or reducing the power of an authority, 

having (for the time being) power to make rules regulating the practice and procedure of a 

court, to—(a) make ... rules.” 

There is no restriction on the ability of the Oireachtas to make decisions in relation to court 

procedures, where they clearly relate to an area of public policy. 

The Sections of the Bill are as follows 

38



 Section 1 is the Interpretation

 Section 2 allows for a nominated Judge to certify that there is an issue of a common

or related issue of law or fact, and a Multi Party Action offers a fair appropriate and

efficient procedure for resolution.

 We have, along the recommendations of the LRC report, gone for commonality, as a

requirement, rather than the restriction of sameness, which is far too restrictive, and

can restrict the ability of plaintiffs to join a case currently.

 Section 3 relates to the Multi Party Action Order, Which would be issued by the

Judge, including criteria by which permission to be entered on the Register shall be

considered.

 S4 will contain directions on the Publication of the Multi Party Action, an important

element as it is the mechanism by which other people who have been affected

would be notified of the case, and their ability to join it. We support an Opt In, rather

than an Opt Out Mechanism, for reasons of efficiency and certainty.

 This is subject to a power of the court to oblige an action to be joined to an existing

Multi-Party Action. There will be a close off date after which people cannot join the

Multi Party Action.

 Section 5 relates to the directions the judge may give as to the resolution of the

order including the details required in the documentation, such as the cause of

action, which is required, and any further directions required for the appropriate fair

and efficient resolution of the MPA issues

 This provision is crucial in terms of the flexibility the Judge will require, in case

management, in terms of the division of the various elements of the case, which may

arise in to convenient categories, where the diverge from the Common, or Generic

Issue.

 As stated before, efficient Case management and administration goes to the heart of

this process.

 Section 6 relates to the Lead Solicitor, who will lead the MPA, and his appointment,

and again this efficiency in Legal Representation is a central benefit of the model.

 Section 7 relates to the Lead Cases, or cases, to be agreed by Case Conference, if it

adequately and fairly represents the interests of all those on the register. These lead

cases will represent the central and common issues in the set of cases.
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 Section 8 relates to the effect of a Multi-Party Order, and the circumstances in which

it is binding

 Section 9 provides for the costs, where costs shall be divided equally unless the

nominated Judge orders otherwise, and members of the order shall be jointly and

separately liable.

 Section 10 provides that nothing in this act shall be construed as limiting or reducing

the power of an authority to make rules regarding the practice and procedures of a

Court, provided they are consistent with the provisions of the Bill

 Section 11 is the Short title and commencement

This is fundamentally about access to justice and the better administration of how cases are 

heard in the courts where there are large categories of people affected by an injustice. 

 It is about giving people the tools to take cases where previously they have been prevented 

from doing so because of the cost of litigation and representation 

During my second stage speech I quoted former Chief Justice Susan Denhams comments on 

the launch of the Law Reform Commission Paper on Multi Party Actions 2005, where she 

said 

“The Law is too expensive, Too slow & Too unequal.” 

I believe that is the case, but I also believe that the introduction of a route of action such as 

is envisaged in the Multi Party Action Bill, can make a difference in that regard, and I look 

forward to engaging with Deputies in that regard. 
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You can download/read FLAC’s policy papers at 

https://www.flac.ie/publications/ 

For more information, contact us at: 

FLAC,  

13 Lower Dorset Street, Dublin 1  

01-8873600 | info@flac.ie | www.flac.ie |fb.me/flacireland |@flac.ie
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FLAC welcomes the opportunity to address the Joint Committee on Justice 

and Equality as part of its detailed scrutiny of the Multi-Party Actions Bill, a 

Private members Bill sponsored by Deputies Donnchadh Ó Laoghaire and 

Pearse Doherty. We have also been invited to address some of the 

Government's criticisms of the Bill, as expressed by the Minister of State, 

Catherine Byrne, at Second Stage debate.  

We welcome and applaud the drafters of the Multi-Party Actions Bill 2017 and 

the intention behind it to increase access to justice for vulnerable 

/disadvantaged individuals. We are also grateful to the Joint Committee on 

Justice and Equality for giving detailed consideration to this access to justice 

issue. The Chief Justice has committed to making access to justice a central 

focus of his tenure. FLAC is requesting that the Law Reform Commission 

make access to justice a central theme of its 5th programme of law reform. 

FLAC would very much welcome if the Justice and Equality Committee would 

also make access to justice an ongoing focus of its deliberations. We would 

also welcome an opportunity to address it separately on another critical 

related issue of access to justice, namely legal aid. 
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Introduction 

FLAC (Free Legal Advice Centres) is a voluntary independent human rights 

organisation which exists to promote equal access to justice. Our vision is of a 

society where everyone can access fair and accountable mechanisms to 

assert and vindicate their rights.  

FLAC operates a telephone legal information and referral line and runs a 

network of legal advice clinics where volunteer lawyers provide basic free 

legal advice. FLAC also provides specialist legal advice to advisers in MABS 

and CISs. FLAC has recently worked to improve access to justice in particular 

for Roma and Traveller women 1. Within JUSTROM, FLAC supported the 

running of legal clinics for Travellers2 and Roma.3 

More than 25,700 people received free legal information or advice from FLAC 

in 2016 from the telephone information line and the network of legal advice 

clinics at 67 locations around the country. FLAC also runs PILA the Public 

Interest Law Alliance which operates a Pro Bono Referral Scheme for NGOs, 

community groups and independent law centres. FLAC also provides legal 

representation in a small number of cases that may have strategic value 

beyond the individual.  

1 As part of the JUSTROM (Joint Programme on Access of Roma and Traveller Women to Justice) 

programme, a Council of Europe initiative. 

2 In relation to Travellers 40 casefiles were opened with accommodation and housing constituting 75% 

of them, discrimination 20% and civil cases 5%.  FLAC is engaged in advocacy on behalf of 26 others 

(Accommodation/Housing: 18 (69.2%); Civil Issues: 5 (19.2%); Discrimination: 2 (7.7%) and Social 

Welfare: 1 (3.8%). 

3 Arising from the Roma clinic, FLAC opened 39 case files: (Social Welfare Cases: 13 (33.3%): 

Accommodation/Housing Cases: 11 (28.2%); Citizenship Cases: 7 (17.9%); Civil Cases: 3 (7.7%); 

Discrimination Cases: 3 (7.7%); Criminal Cases: 1 (2.6%); Administrative law Cases: 1 (2.6%). FLAC 

also provided advocacy in respect of 89 Roma with the following breakdown:-Citizenship: 28 (31.4%): 

Social Welfare: 19 (21.3%): Accommodation/Housing: 17 (19.1%); Discrimination: 12 (13.4%); 

Administrative Issues: 10 (11.2%); Civil Issues: 2 (2.2%) and Criminal: 1 (1.1%). 
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The focus on these services as a way of enabling individuals and groups to 

assert their rights is a fundamental aspect of FLAC’s work in promoting 

access to justice.  

FLAC identifies and makes policy proposals on laws that impact on 

marginalised and disadvantaged people, with a particular focus on social 

welfare law, personal debt & credit law and civil legal aid.  Most recently FLAC 

made a detailed submission to the Department of Justice and Equality on the 

review of the personal insolvency legislation. We would welcome an 

opportunity to address this committee separately on this issue. 

FLAC’s Experience of Multi-Party Litigation: 

FLAC was involved in one of the earlier examples of litigation involving a 

significant numbers of plaintiffs in relation to the non-implementation of the 

1978 Directive on Equal Treatment in Social Welfare.4 FLAC initially took a 

case on behalf of 1800 married women arguing the entitlement of married 

women to back-payments during the 2-year period when Ireland's 

discriminatory policy was in breach of EU law. 

The cases led to several different sets of legal proceedings on behalf of over 

11,000 women against the State, involving a number of firms of solicitors. The 

litigation eventually led to full implementation of the Directive, after a number 

of judgements and three referrals the CJEU, with the Government announcing 

that the required payments would be made to the entire group of 69,000 

women, including the women who had not lodged proceedings with this 

amount totalling £265 million including interest. The overall cost has been 

€300m.  

4 Council Directive (EC) 79/7/EEC of 19 December 1978 on the progressive implementation of the 

principle of equal treatment for men and women in matters of social security OJ 1979 L 6/24 
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FLAC was also recently involved in a collective complaint pursuant to the 

European Social Charter, which was lodged in 2014 against Ireland on behalf 

of tenants from 20 local communities. The complaint was lodged by FLAC’s 

affiliate FIDH, the International Federation for Human Rights 5 as FLAC could 

not lodge the complaint directly as Ireland had not granted representative 

national non-governmental organisations the right to lodge complaints against 

it. 

In a landmark decision in 2017 the European Committee of Social Rights 

found that Ireland has failed to take sufficient and timely measures to ensure 

the right to housing of an adequate standard for many families living in local 

authority housing across the country.6 

The current position. 

Ireland, at present, has no formal statutory or court rules for Multi-Party 

Actions so neither multi-party nor specifically “class‟ actions are provided for. 

There are a number of ways in which litigation involving multi parties are 

brought. Representative actions are rarely invoked because they are of such 

restricted use, they cannot be used for tort claims and damages cannot be 

awarded. There is a possibility of joinder7, or consolidation8 . The test case is 

the preferred means of dealing with multi-party actions.9  

5 The European Social Charter is a binding human rights treaty that Ireland ratified in 1964 and again in 

its revised version to allow for the collective complaints procedure in 2000. The Charter is a Council of 

Europe convention which guarantees economic and social rights, including the right to adequate 

housing and the right to social, economic and legal protection. The European Committee of Social 

Rights is the body in charge of upholding the Charter 

6 The evidence for the collective complaint   was gathered over five years through the work of 

Community Action Network working with tenants from 20 local communities, closely supported by The 

Centre for Housing Law, Right and Policy at NUI Galway and Ballymun Community Law Centre.   

7 This is a process whereby the court can simply join additional litigants to an action where it is 

necessary in the interests of justice and in this way it can hear related cases together. 
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In England and Wales, GLOs were introduced as a form of multi-party 

litigation in May 2000, yet, despite the LRC recommendations, there has not 

yet been any such major change in Ireland. This is a major distinguishing 

factor in Ireland and is a gap in the Irish legal framework.   

FLAC welcomes this Bill as a tool in achieving the overall objectives of 

expanding access to justice, procedural efficiency and fairness. The Bill if 

enacted can enable litigants to overcome some of the many impediments 

facing citizens who take legal actions individually. 

Access to justice involves access to legal aid, access to the courts and 

access to effective remedies. There are numerous barriers to access to 

justice in all of these areas and it would be unfair to expect that the content of 

one bill would eliminate them. FLAC’s information line regularly receives calls 

from lay litigants who are endeavouring to represent themselves in complex 

court cases and who are desperately in need of assistance, advice and 

representation, which FLAC does not have the resources to provide.  We 

come across cases which we believe would constitute significant test case 

with potential significant result for e.g. social welfare recipients but where the 

potential litigant is paralysed by the prospect of a costs order being made 

against him/her. Another feature we have observed regularly is that good 

cases which may have significant impact are often settled on the basis of 

strict confidentiality thus minimizing the impact of the litigation. 

Legal aid 

8 It occurs where the court rules that disputes must be consolidated together by a plaintiff uniting several 

causes of action in the same proceedings. 

9  A plaintiff proceeds on an individual basis. The test case establishes a benchmark and, while 

subsequent actions by other litigants are not bound by the result, the test case outcome gives an 

indicator of the outcome of future litigation both in terms of formal precedent and the similarity of 

subsequent proceedings  
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The courts system is predicated and planned on the basis that a litigant is 

represented by a lawyer. The provision of legal aid is a critical matter for 

access to justice and is central to the administration of justice and the rule of 

law.10.  

The current system of civil legal aid provided by the Legal Aid Board under 

the provisions of the Civil Legal Aid Act 1995 is very restrictive and limited. 

The applicant’s disposable income must be below €18,000 and the disposable 

capital threshold is €100,000. Applicants must also pay a financial contribution 

which in some instances may be quite significant. There are lengthy waiting 

times in many law centres. Core areas of law such as housing are in large 

part excluded from its remit. The operation of the merits and means test 

means that people facing family home repossessions are not entitled to legal 

representation. 

In many cases members of the public have no option but to attempt to 

represent themselves or allow judgement to be entered in default of a 

response to a claim. In many other cases, members of the public with good 

claims will be left with no option but to abandon their rights and leave 

problems unresolved and potentially worsening, unless they are prepared to 

attempt to represent themselves. Navigation of the court process without 

10 The right of access to justice is enshrined in Articles 6 and 13 of the European Convention on Human 

Rights (ECHR) and Article 47 of the EU Charter of Fundamental Rights, which guarantee the rights to a 

fair trial, to an effective remedy and to legal aid to those who lack sufficient resources so far as this is 

necessary to ensure effective access to justice. Access to justice is also reflected in our constitutional 

system of justice, where access to the courts is guaranteedthe European Court of Human Rights has 

held that the question whether the provision of legal aid is necessary for a fair hearing must be 

determined on the basis of the particular facts and circumstances of each case and will depend, inter 

alia, upon the importance of what is at stake for the applicant in the proceedings, the complexity of the 

relevant law and procedure and the applicant’s capacity to represent himself effectively (Eur. Court 

H.R., judgments in Airey v. Ireland, § 26; McVicar v. the United Kingdom, §§ 48 and 49; P., C. and S. v. 

the United Kingdom of 16 July 2002, ECHR 2002-VI, § 91, and Steel and Morris v. the United Kingdom, 

§ 61) 
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representation can be difficult, complicated and emotionally draining on the 

person concerned. It can also add significant delay to court hearings. 

Litigation of this nature often arises out of housing law and debt disputes 

involving particularly vulnerable litigants.  

The result is no access to justice for some and compromised access to justice 

for others. The Minister has recently indicated that the Department may be in 

favour of reviewing the eligibility criteria for legal aid. This is to be welcomed.  

Exclusion of Legal Aid in Multi Party Actions 

Section 28(9) (a) (ix) of the Civil Legal aid act in effect excludes legal aid in 

respect of representative actions and is worded in such a way as to likely to 

prohibit the provision of legal aid in Multi-Party litigation. The Law Reform 

Commission report addressed this in its report in Annexe B which contained a 

draft amendment to the Civil Legal Aid Act 1995 providing that Multi Party 

Actions were not excluded matters. 

Flac recommends that that the Joint Oireachtas Committee would recommend 

that the provision of Civil legal aid is a fundamental part of the administration 

of justice and needs to be appropriately resourced. It further requests the 

Review Group recommend a root and branch review of the scheme of Civil 

legal aid and advice including eligibility criteria, means tests, contribution 

requirements and exclusion of areas of law such as the exclusion of Multi 

party actions 
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Response of FLAC to some of the Government's criticisms of the Bill, as 

expressed by the Minister of State, Catherine Byrne, at Second Stage debate 

as requested by the Joint Oireachtas Committee  

It has been suggested that the Bill is technically flawed in that it seeks, 

inappropriately, to enact as primary legislation a scheme that was intended by 

the Law Reform Commission to be in the form of rules of the Superior Courts.  

The Superior Court Rules Committee11 has the power (exercisable with the 

concurrence of the Minister for Justice and Equality) of making and changing 

the rules of the superior courts. To date the Committee has not made rules 

governing Multi-Party Actions, notwithstanding the recommendations of the 

Law Reform Commission. In line with the ordinary principles governing 

delegation of power under legislation, decisions on policies and principles 

should be made by way of primary legislation and delegated legislation - 

which is the form the rules take, adopted under SIs - should only fill in the 

details. 

The Law Reform Commission appears to have recommended reform by way 

of the rules rather than primary legislation. While this is a legitimate choice, 

there is nothing in principle or in law which would prevent the changes being 

brought in by way of primary legislation. Indeed, where there are clearly policy 

implications to multi-party actions, it would appear more desirable in principle 

that the relevant decisions are taken by the political organs, rather than the 

Rules Committee. It would be constitutionally suspect if the Oireachtas was in 

some way disbarred from introducing legislation seeking to improve access to 

the courts in the absence of the Superior Courts Rules Committee making 

such rules for whatever reason. 

The primary legislation could set out the major lines of the procedure leaving 

the detailed rules for their implementation to be determined by the Rules 

11 Section 67 of the Courts of Justice Act 1936 and, under section 68 of that Act 
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Committee in accordance with their statutory mandate.  Indeed, Part 4 of the 

recently enacted Mediation Act 2017 is an example of just such an approach.  

The Bill includes a saver in section 10 in relation to the power of the Rules 

Committee to adopt rules. It may be more appropriate to require the adoption 

of rules to give effect to the provisions of the Bill. It may be that some of the 

matters addressed in the earlier provisions would be better addressed by way 

of rules rather than statutory provision.  

Tracker mortgages: 

An overarching point is that the tracker mortgage scandal is the catalyst for 

the publication of this Bill. Whether multi-party actions are or are not an 

appropriate way of dealing with the tracker mortgage issue or whether or not 

there is a more efficient redress system available does not take way from the 

fact that we do not have formal effective procedures for multi-party litigation 

and this Bill is a significant improvement and development in this regard. In 

the course of November’s debate mention was made variously by deputies of 

the Social Welfare equal treatment arrears cases, the Army deafness claims, 

the De Puy hip replacement cases, pyrite in homes amongst others. There will 

almost inevitably be others in the future. The decision then is whether and 

how to a multi-party action procedure is introduced in our legal system, not 

necessarily its applicability to dealing with tracker mortgages. 

A more efficient redress and compensation scheme is in place 

The assertion that ‘a more efficient redress and compensation scheme is in 

place’ is perhaps somewhat disingenuous. The original complaints to the FSO 

that began to publicly expose the issue were, as we understand it, made in 

2011. PTSB appealed the FSO’s decision to the High Court which rejected 

the appeal in August 2012. A subsequent appeal to the Supreme Court by 

PTSB was ultimately withdrawn.  
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It has taken a substantial number of years for the State/Central Bank to treat 

this issue with the seriousness it merits, yet alone for the institutions to even 

identify the number of customers affected and there is still no definitive total in 

early 2018. Had a multi-party action procedure been in place in 2011/2012, it 

is arguable that these matters would have been dealt with by now. 

The Central Bank’s programme of redress proceeds apace from a rather slow 

beginning.  A substantial number remain to be compensated and there is a 

major question hanging over the adequacy of the proposed compensation that 

has been or will be provided but it is not at all clear that every customer will 

content themselves with the compensation determined by a lender in an 

individual case, especially as the amounts in respect of damages seem to 

range from 10% to 15% of the amount overcharged. Indeed, the Bank has 

made it clear in its 2017 update report that ‘the impacted customer has the 

option of bringing a complaint to the FSO or initiating court proceedings’.  

It was widely reported at the end of October 2017 that one case against a 

lender in the Circuit Court was settled for a sum that was a multiple of what 

was first offered by the bank in question and legal costs. The solicitor acting 

for the client was reported to have forecast at the time that it will be the first of 

many such cases to be brought before the courts. Thus, it is not at all clear 

that the redress programme will achieve the resolution of all tracker cases 

particularly the more egregious cases where repossession proceedings have 

been brought or family homes have been repossessed. 

Are Multi party actions a viable way of dealing with tracker mortgages? 

It has been questioned whether a multi-party action mechanism would be a 

viable way of dealing with the tracker mortgage scandal, given its scale and 

complexity.The Law Reform Commission report recognised that the contents 

of the proposed bill were not to be considered as a solution to all problems, 

but rather as providing an alternative procedure where it was appropriate.  
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The point is fairly made in the Minister for State’s contribution that “series of 

class actions would likely be necessary given the likely multiple defendants 

involved, both multiple banks and a number of funds to which mortgages have 

been sold, and the multiple different forms of mortgage contracts involved, 

both within each bank and-or across banks”. Even if it this multi-party 

procedure is not the proper vehicle for all tracker mortgage claims, it may well 

be appropriate for some of them.  

It is useful to look at the discussion by the LRC in its 2005 report on the 

question of the potential scope of a multi-party action. It goes without saying 

that a class action is never likely to present itself as a homogeneous set of 

plaintiffs, facts and legal arguments. Thus, for example, the LRC recommends 

‘that the cases for which certification is sought should give rise to common 

issues of fact rather than be required to show strict commonality’ (Para 2.53, 

Page 36). Thus, it seems to be envisaged that a multi-party action may 

involve related but distinct claims that are best resolved from an 

administration of justice perspective by being dealt with collectively, rather 

than having each Plaintiff issue separate proceedings, which might be both 

inefficient and act as a deterrent to vindicating rights. 

Insofar as it concerns the tracker mortgage issue, it certainly would be 

arguable that, although there are different types of claims against a variety of 

lenders within the now very wide pool of customers affected, there are 

common issues of fact which predominate over the distinct issues, with the 

degree of loss by the individual varying considerably but the core issue of the 

overcharging of interest in breach of contract giving the group considerable 

commonality. Crucially, when it comes to the test that ‘the procedure 

constitutes an efficient and fair means of resolving the cases’, it would be hard 

to argue that a multi-party action would not a suitable vehicle. 
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Review of Civil Justice: Developments elsewhere. 

It is wholly appropriate to review intervening developments that have taken 

place at national, European and wider international levels since the 

publication of the LRC report. However such a review would show a growing 

acceptance of the need for greater access to the courts, for example,  

 by developing the laws on standing to allow NGOS bringing actions on

behalf of their members, allowing a greater use of the amicus curiae

application, developing the concept of protective costs orders

 increasing the discretion of a judge to award costs to an unsuccessful

litigant

 modifying the doctrine of mootness so that courts can deal with issues

which may be moot for the immediate parties but which may continue

to affect many others

 devising more effective methods of extending the benefits of judicial

decisions to those who are not directly party to the litigation

 examining the rules of funding of litigation.12

European developments have seen the growth of EU instruments, which 

permit a nominated competent authority (for example in Ireland’s case the 

Director of Consumer Affairs) to initiate proceedings on behalf of consumers. 

There has also been a growth ADR and non-litigations remedies such as 

redress schemes. None of these developments suggest that the current 

exclusion of MPAs is in any way justified or should be maintained. 

Review of the Administration of Civil Justice 

12 Social Inclusion and the Law: The Implication of Public Interest Litigation for Civil Procedures and 

Remedies, pages 117-197.  
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It is to be welcomed that President of the High Court agrees to consider the 

question of multi-party actions as part of the review of the administration of 

civil justice that is under way. It is to be hoped that the review would extend 

beyond multi-party actions and also consider broader matters such as class 

actions and allowing NGOS standing to bring cases and other barriers to 

access to justice.  The Law Reform Commission is the body charged under 

statute with making recommendation for law reform and have clearly given 

this issue considerable thought and analysis. It is also clear from the LRC 

report that it does not consider the proposal to be a radical change to the 

existing regime. Further   it would be unfortunate if this review was to inhibit 

the Oireachtas from considering and legislating on matters that relate to 

access to justice. In this regard it is noted that the Mediation Act 2017 was 

commenced in early January 2018 notwithstanding the ongoing review and its 

terms of reference.  

Some technical issues in the Bill 

“A most important element of the Law Reform Commission proposal is 

omitted, namely, the requirement that any person joining a multi-party action 

scheme agrees, at or before the time he or she joins it, on the terms of any 

settlement arrangement.” 

It is correct that Rules 21-24 of the LRC proposed draft Order 18A to amend 

the Superior Court rules are not replicated in the Multi-Party Actions Bill and 

this does seem to be an omission which might be rectified. These deal with 

the ‘compromise of proceedings’ or the rules relating to the settlement of 

proceedings.  

It is apparent from reading the LRC’s discussion on ‘Register Lock-In’ (pages 

45-47) and ‘Global Settlement’ (pages 47-48) that the circumstances under 
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which settlements may be agreed either by individual members of the multi-

party action or by the group as a whole is a difficult one.  

Thus, in terms of individual settlements, the Commission suggests that any 

lock-in mechanism must attempt to strike a compromise between the interest 

of the individual and those of the collective group. Here it proposes that 

‘where individual litigants wish to remove themselves from the Register after 

the filing of the defence, the authorisation of the court must first be sought’.  

In terms Global (or Group) settlement, it recommends ‘that the terms upon 

which a settlement would be accepted or rejected should be agreed by the 

individual members of the group at the opt-in stage’. In our view, this is not as 

strict as the assertion by the Minister of State that the Commission proposed 

that ‘any person joining a multi-party action scheme agrees, at or before the 

time he or she joins it, on the terms of any settlement arrangement’. 

“We would need to consider carefully the designation of a lead solicitor under 

a Bill in case this impinges on the right of access to the courts by an individual 

with a legal representative of his or her free choice.” 

The LRC ultimately recommended an ‘opt-in’ system. Thus each potential 

litigant buys into a common approach. It is only when the Register for a 

particular action is closed that the Lead Solicitor is to be chosen. The Multi-

Party Actions Bill provides a mechanism for the nominated High Court judge 

to oversee that appointment. 

“It is also considered that the proposed Bill raises legal issues regarding the 

mandatory obligations imposed, for example, by section 7. These may have 

an impact on the independent role of the Judiciary under Articles 34 to 37 of 

the Constitution and the right to fair procedures of potential defendants to 

such class actions.” 
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Section 7 concerns itself with the appointment of a lead case or cases 

following the appointment of a lead solicitor or solicitors. Again the nominated 

High Court judge has key role and must be satisfied that the lead case ‘fairly 

and adequately represents the interests of all those on the Register’. 

“The fact this Bill purports to apply to existing proceedings may also pose 

legal issues regarding legislative intervention in ongoing proceedings, which 

may alter the outcome of those proceedings contrary to the separation of 

powers. It would be considered safer for any such Bill to apply to new 

proceedings only.”  

It is not immediately clear to us where the Bill purports to apply to existing 

proceedings already under way. In any event the bill deals more case 

management and does not purport to amend existing rights and entitlements.  
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Submission to Joint Committee on Justice and Equality 
Multi-Party Actions Bill 2017 
Dr. Joanne Blennerhassett1 

Overview of Ireland’s Collective Redress Challenges & the Multi-Party Action Bill 2017 

1. Introduction

The phenomenon of mass harm has become a feature of modern life in today’s globalised 
world.  Mass harm is severe or widespread damage usually causing harm to many victims.   
We are all potential victims of mass harm.  Ireland needs a legal procedure that can respond 
to the legal challenges presented by this reality.  Twelve years have elapsed since the Law 
Reform Commission published its Report on Multi-Party Actions. 2  This is too long without 
change and needs to be addressed urgently. In the opinion of Justice McGuinness, former 
President of the LRC, the Irish methods of dealing with multiple cases have led to some 
‘appalling situations because of the lack of multi-party actions’ such as the army deafness 
litigation.3 

In recent years there have been a number of cases of mass harm in Ireland, including 
contaminated blood products, army deafness, asbestos-related ill health, Pyrite damage, the 
Volkswagen emissions scandal and the recent tracker mortgage rate abuse by banks. Ireland, 
however, is one of the few common law jurisdictions that does not yet have an effective 
mechanism for multi-party litigation of mass harm. Instead, occasionally the courts use a 
confusing array of alternative methods in cases where an MPA mechanism would have had 
an obvious role.  Evidence shows that the optimum way of achieving collective redress 
requires a modern holisitic approach.  This requires an integrated model comprising a 
combination of tools from a range of solutions including regulation, ADR, courts, 
ombudsmen, among others.   It would appear that MPA litigation is necessary as a remedy of 
last resort to deal with mass harm where other techniques fail to deliver collective redress and 
where there is therefore no alternative to the courts. 

MPAs, by enabling victims of mass harm to combine their legal actions, can be a key tool in 
achieving access to justice. They can enable litigants to overcome many of the impediments 
facing citizens who take legal actions individually.4 It gives victims ‘strength in numbers’ 

1 Dr. Joanne Blennerhassett, Legal Consultant, currently on career break from Sutherland School of Law, 
University College Dublin.  This paper reflects some of the findings of doctoral research published in: J 
Blennerhassett A Comparative Examination of Multi-Party Actions: The Case of Environmental Mass Harm 
(Hart Publishing, 2016). 
2 The Law Reform Commission Consultation Paper on Multi-Party Litigation was published in 2003 and its 
Report on Multi-Party Litigation was published in 2005. 
3 Hon Catherine McGuinness, former President of the Irish Law Reform Commission (Address to the 
‘Globalisation of Class Actions’ Conference, Oxford University, December 2007). 
4 eg problems associated with funding and standing. See for further detail, A Ryall, ‘Delivering the Rule of 
Environmental Law in Ireland: Where Do We Go from here?’ in S Kingston (ed), European Perspectives on 
Environmental Law and Governance (Routledge, 2013). That publication also explores international conventions 
such as Aarhus (The United Nation Convention on Access to Information, Public Participation in Decision-
making and Access to Justice in Environmental Matters) and highlights the need for access to justice as a key 
facet of the aim of improving environmental governance in Europe. 
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and allows them to ‘pool their resources’ as often they are faced with ‘David versus Goliath’ 
type scenarios. 

The MPA Bill aims to reduce the costs of litigation, make better use of court resources and 
improve access to the courts in these cases. 

The lack of MPA procedure raises a number of questions. It is possible to speculate that there 
are policy reasons for this. It seems that there is almost a de facto prohibition on such 
mechanisms, because of the lack of a procedure providing for them and because of the 
presence of rules that effectively prohibit them, including for example the prohibition on 
damages awards for representative actions.5 Irish policymakers may be exercising caution for 
fear of opening apocryphal litigation floodgates by having a full-blown collective action 
procedure, bringing with it the risks that some have alleged this mechanism can unleash 
where such procedure is abused and is not accompanied by adequate controls.6 Perhaps there 
is a concern regarding competitiveness or attractiveness as a location for foreign investors 
wishing to set up business in Ireland. However, the MPA procedure, as recommended by the 
LRC, is designed to minimise such risks. 

Irish Supreme Court Judge Denham, when launching the LRC Report in 2005, commented 
that: 

It is probable that the less well off, those disadvantaged in our society, would be the 
main beneficiaries of a new procedure enabling multi-party action … It is no easy 
task- the challenge is to find a just balance in multi-party litigation between procedural 
efficiency and fairness. The Law Reform Commission has met this challenge 
successfully. Implementation of this Report would bring us a step closer to succeeding 
in this task.7 

In these words, Mrs Justice Denham identified the raisons d’être of the MPA. She highlighted 
three of the key benefits that they are designed to achieve: access to justice; procedural 
efficiency; and fairness.  

2. Current Irish Mechanisms for Dealing with Mass Harm- Private Actions

These are private multi-party procedures that currently fall short of MPAs. They are rarely 
invoked because they are of such restricted use.  They comprise the following four 
mechanisms: 

1) Representative actions. Irish courts have taken a very restrictive attitude towards
these: they are permitted in very limited circumstances in which parties have the same 

5 There is no explicit reason for this prohibition; it is likely to discourage the taking of such actions to achieve a 
monetary award. Remedies are limited to injunctive or declaratory relief. The bar on the bringing of representative 
actions in tort currently exists in ord 6, r 10 of the Circuit Court Rules 2001. 
6 A Miller, ‘Of Frankenstein Monsters and Shining Knights: Myth, Reality and the “Class Action Problem”’ 
(1979) 92 Harv L Rev 664 (outlining these problems while defending class actions and asserting that the problems 
are overstated). 

7 Ibid. 
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interest and where certain prerequisites are met.8 They cannot be used for tort claims9 
and it is not possible to get damages. It is not possible to get legal aid for these cases.  

2) Joinder. This is a process whereby the court can simply join additional litigants to an
action where it is necessary in the interests of justice so that the court can hear related
cases together. The joinder system is used regularly to combine actions involving two
or more parties and can, on occasion, broaden to actions involving many parties.10

3) Consolidation. This is an alternative to a joinder. It occurs where the court rules that
disputes must be tried or consolidated together by a plaintiff uniting several causes of
action in the same proceedings.11 The difference between joinder and consolidation is
that consolidation does not involve making all the claimants parties to a single set of
proceedings. Instead, the plaintiff litigates the consolidated claims on the premise that
he represents the other litigants. Any judgment is deemed to be binding on the other
litigants.

4) Test cases are currently used in Ireland as the favoured means of dealing with mass
harm litigation. The test case establishes a benchmark and, while subsequent actions
by other litigants are not bound by the result, the test case outcome gives an indicator
of the outcome of future litigation both in terms of formal precedent and the similarity
of subsequent proceedings.12 This is uncomplicated where the test case pronounces an
administrative or legislative action unconstitutional,13 but is less straightforward
where an individual assessment of damages is necessary.  Test cases are unduly costly
and result in procedural inefficiencies as well as unnecessary duplication, as
illustrated in the examples below.

3. Cases exemplifying the problems of mass harm litigation in Ireland

These cases are a clear illustration of what occurs when some of the above private action 
procedures are used and there is no appropriate MPA procedure. The particular difficulty that 
these cases exemplify is that of enormous inefficiency both in financial terms and delay.  
They support the contention that by proceeding on the basis of such fragmented and 
piecemeal procedures, access to justice is impeded, and gross procedural inefficiencies and 
procedural unfairness result. 

8 This ‘same interest’ has been examined in representative proceedings in other common law jurisdictions, such 
as those in England and Wales. 
9 Ord 6, r 10 of the Circuit Court Rules 2001 expressly excludes representative actions founded on tort. No further 
explanation can be found of why this is so but this was also stated by the Supreme Court in Moore v Attorney 
General (No 2) [1930] IR 471.  

10 See eg Abrahamson v Law Society [1996] 1 IR 403 (Law students challenged the Law Society’s decision to 
deny them exemption from the entrance examination to the Law Society. Their individual actions were combined 
in a single action before the High Court as the plaintiffs were a defined group with identical claims for declaratory 
and injunctive relief, represented by one legal team.) 
11 Ord18, r 1 of the Irish Rules of the Superior Courts (RSC) provides that a plaintiff may unite several causes of 
action together in the same proceedings. 

12 G Whyte, Social Inclusion and the Legal System (Institute of Public Administration, 2002) 104. 

13 See G Hogan and G Whyte, Kelly: Irish Constitution (4th edn, Butterworths, 2003) 487–97 (such a declaration 
nullifies the impugned act or legislation in all situations including those where litigation is pending).  
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i. Social Welfare Equality Cases
An early example is the two cases of Cotter and McDermott v Minister for Social Welfare 
and Attorney General.14 These resulted from the failure by Ireland to implement the 1978 
Directive on Equal Treatment in Social Welfare.15  
ii. Army Deafness Claims
iii. Pyrite Construction Dispute
In 2011, the Irish High Court finished hearing this case that had been running for over two 
years with claims of more than €100 million. 550 homeowners who had purchased houses 
that developed structural faults, due to the use of pyrite infill during construction. This was 
the longest running case in the history of the Commercial Court and one of the most 
expensive court cases in the history of the State. The plaintiffs all had to take separate actions 
and each had to instruct their own lawyers. This case typifies the problems inherent in the 
current procedure whereby plaintiffs must initiate separate and individual claims seeking 
damages particular to his or her situation. The cost, delay and wasteful inefficiencies of this 
system are self-evident and work only to the advantage of lawyers, whose fees are mounting 
as long as the litigation continues. 

These examples suggest that it is in the interests of the State, in the interests of litigants, and 
in the interests of justice to embrace some form of MPA procedure to avoid the anomalous 
situations illustrated above. Such a procedure would enhance access to justice and help 
surmount prohibitive obstacles such as the high litigation costs faced by individuals.  

4. Particular Difficulties with Multi- Party Litigation in Ireland

Funding cases is a crucial problem. Owing to the failure of the Irish authorities to invest 
public resources in facilitating private civil litigation, the question of funding is a factor not 
only in relation to the issue of access to justice but also to considerations of fairness and the 
efficiency of the civil court system. In particular: 

14 Case 286/85 Cotter and McDermott v Minister for Social Welfare (No 1) [1987] ECR 1453 and Case 377/89 
Cotter and McDermott v Minister for Social Welfare (No 2) [1991] 1 ECR 1155. These cases arose from the fact 
that until 1986 Ireland's social welfare policy had discriminated against married women. Married men were the 
automatic recipients of child benefit and received higher rates of welfare payment based on a presumption that 
their wives were dependent on them. For married women to receive these payments, they had to prove that their 
spouses were incapable of supporting themselves. In 1984, a Directive obliged Ireland to remove these practices 
of sex discrimination, but it did not do so until 1986. The Free Legal Advice Centre (FLAC) (a pro bono NGO) 
took a case arguing the entitlement of married women to back-payments during the 2-year period when Ireland's 
discriminatory policy was in breach of EU law. Their victory had far-reaching consequences, making it possible 
for 69,000 women to claim their entitlement. 
15 Council Directive (EC) 79/7/EEC of 19 December 1978 on the progressive implementation of the principle of 
equal treatment for men and women in matters of social security OJ 1979 L 6/24. The two cases were test cases 
for 11,200 married women who instituted proceedings, out of a total 69,000 who had been disadvantaged by this 
failure. The State settled these two cases along with another 2,700 without admission of liability. However, this 
ignored approximately 8,500 claims initiated as well as the remaining 58,000 married women who had not yet 
initiated proceedings. This was followed by the case of Tate v Minister for Social Welfare involving 70 of these 
women, in which Miss Justice Carroll ruled in the High Court that they too were entitled to relief. So far the 
total cost of the litigation for final claims amount to a cost of €278m, of which €184.5m comprises awards or 
settlements and €94m was paid by the State in legal costs. The overall cost borne by the Irish taxpayer has been 
€300m.This decision resulted in the Government announcing that the required payments would be made to the 
entire group of 69,000 women, with this amount totalling £265 million including interest. 
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i. Legal Aid
Ireland does not have a comprehensive and effective system for civil legal aid as it is limited 
to means-tested parties in family law and some limited civil litigation matters.16 The Irish 
civil legal aid scheme specifically excludes test cases and MPAs of any sort, so it is not 
available for representative actions.17   In order to avoid the risk of ruinously expensive legal 
costs, litigants commonly proceed by using the device of ‘men of straw’18 

ii. Insurance
Litigation insurance is not generally available in Ireland because professional third- party 
funding is not permitted in Ireland as it offends against the rules on maintenance and 
champerty.19  

iii. Costs Follow the Event
Crucially, the loser of a case usually has to pay the entire amount of the costs, which is a 
double financial burden, having to meet both sets of costs in the action. However, this is at 
the discretion of the presiding judge and is not a statutory requirement. The main problem 
with this serious litigation risk is that of having to meet the other side’s costs as well as one’s 
own. If MPAs were to be introduced there would have to be changes to how costs are 
currently decided. 

iv. Conditional Fee Arrangements (CFAs)
In Ireland it is illegal for barristers and solicitors to charge contingency fees based on a 
percentage or proportion of any award or settlement for a case, despite this being a common 
practice in other common law jurisdictions.20 However there are occasions on which lawyers 
agree to represent clients on the basis of CFAs, which is permitted and is a common method 
of deferred payment for legal services.21  

5. Irish Law Reform Commission Report on Multi-Party Litigation 2005

16 For detail please see the section on Civil Legal Aid on the website for the Legal Aid Board at 
www.legalaidboard.ie  

17 The Civil Legal Aid Act 1995, s 28(9)(a)(ix) specifically excludes legal aid for ‘matters as respects which the 
application for legal aid is made by or on behalf of a person who is a member and acting on behalf of a group of 
persons having the same interests in the proceedings concerned’.  
18 Those with extremely limited financial means, hence, no assets to risk losing if costs are awarded against them. 
It is possible to speculate that the more relaxed approach of the Irish courts to the proprietary interest requirement 
for locus standi in nuisance actions is a tacit recognition of the ‘man of straw’ plaintiff. 
19 This rule was reaffirmed in the case of Persona Digital Telephony Limited and Another v Minister for Public 
Enterprise Ireland and Others [2017] IESC27  where the Supreme Court upheld the law that precludes persons 
with no interests or connection in proceddings from funding the litigation of one of the parties. 
20 Code of Conduct of the Bar of Ireland, s 12.1(e): ‘Barristers may not accept instructions on condition that 
payment will be subsequently fixed as a percentage or other proportion of the amount awarded’. 

21 This label though is potentially misleading and must be explained further. Where costs follow the event, this 
term suggests that where the client is unsuccessful in the action, the solicitor will absorb the fees and if no damages 
are awarded then there is no fee. However, in fact, these agreements do not insulate the client from costs in the 
event that their case is unsuccessful. Instead, they merely defer the payment of these costs until the close of the 
action. This means that the client does not have to pay for representation at the beginning of the litigation, but the 
solicitor can later pursue the client for these costs as they remain as a debt due between the client and solicitor, 
although the solicitor may decide against the pursuit of these costs, which is often the case. 
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The LRC Report highlighted the need for procedural fairness as a core element in any multi-
party litigation and cited Hodges’ call for a ‘managerial mechanism to move forward 
resolution of all the individual claims’.22 The LRC recommended that any reform in this area 
should be based on principles of procedural fairness, efficiency and access to justice.  In 
particular, the LRC recommended that there should be active case management by the courts 

The LRC also drafted an amendment bill to provide for civil legal aid for MPAs for those 
eligible for legal aid funding. The LRC recommended that costs should be shared equally 
among a group so, in this way, it did not find a solution to the general problem of funding. It 
did, however, address the civil legal aid aspect of this barrier, by providing eligibility 
requirements for this aid for those who would otherwise qualify for civil legal aid and 
drafting amendments to provide for this in the Rules of Court.  

6. Europe

In January 2018, the European Commission published its report on the implementation of its 
2013 Recommendation on collective redress.23 Many of the Recommendation’s provisions 
have been taken into account in Member State laws though, it is fair to say, not to the extent 
hoped for. The provisions as to the standing required to bring collective action and precluding 
punitive damages have been followed in the Member States.  In total, currently nineteen 
Member States have implemented compensatory collective actions across various sectors. 

According to the report, "in the Member States where [collective redress mechanisms] do not 
formally exist there appears to be an increasing tendency of claimants attempting to seek 
collective redress through the use of different legal vehicles like the joinder of cases or the 
assignment of claims. This may raise issues concerning effective prevention of abusive 
litigation, since safeguards against abuse that are usually present in collective proceedings, 
e.g. concerning legal standing or contingency fees, may not apply in relation to such 
alternative avenues". 

Currently Ireland is one of 8 Member States that do still not provide for any possibility to 
collectively claim compensation in mass harm situations as defined by the Recommendation. 
(Croatia, Cyprus, Czech Republic, Estonia, Ireland, Latvia, Luxembourg and Slovakia). 

Conclusions 

As demonstrated by the Irish experience of mass harm redress, it is evident that there are 
cases of mass harm occurring and multi-plaintiff personal injury litigation occurring. It is 
only a matter of time before other such mass harm will need to be litigated on a large-scale 
level.  There is an urgent need for an efficient procedural mechanism to manage this reality. 

The Irish experience indicates that owing to the lack of such mechanism, other methods have 
to be used by way of improvisation in order to actuate this. The appalling delay, cost and 
injustice evidenced by the experience of victims of Thalidomide, for example, shows that this 

22 C Hodges, Multi-Party Actions (Oxford University Press, 2001) 68 ch 5 [11]. 
23  REPORT FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT, THE COUNCIL AND THE 
EUROPEAN ECONOMIC AND SOCIAL COMMITTEE on the implementation of the Commission 
Recommendation of 11 June 2013 on common principles for injunctive and compensatory collective redress 
mechanisms in the Member States concerning violations of rights granted under Union law (2013/396/EU), 
Brussels, 25.1.2018 COM(2018) 40 final 
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current practice is causing much difficulty. The MPA experience from other jurisdictions 
illustrates that MPA procedural mechanisms can enhance procedural justice, in appropriate 
cases.  

It would appear that recommendation by the Irish Law Reform Commission of the 
introduction of a multi-party action procedure was partly to encourage Irish civil procedure 
towards case management. It may be unwise to adopt a collective action procedure without 
having case management and one or more very experienced judges who could conduct and 
control such litigation effectively.  

It is important to note that collective actions alone are an outdated approach for dealing with 
the problem of mass harm and they are clearly not the most efficient route to justice. The 
courts are obviously not the only forum in which to resolve legal disputes. It is also crucial, 
therefore, that lessons are learned from emerging new techniques of collective redress. The 
optimum way of achieving collective redress requires a modern holistic approach.  This 
requires an integrated model comprising a combination of tools from a range of solutions 
including regulation, ADR, courts, ombudsmen, among others. In summary, it seems that 
MPA litigation is a remedy of last resort to deal with mass harm, in appropriate cases, where 
other techniques fail to deliver collective redress and where there is therefore no alternative 
to the courts.   It seems without doubt that the time has come for Ireland to finally address 
and overhaul its collective redress approach and to remedy the severe lacuna in the 
mechanisms for collective redress. 

 Government Criticism of the Multi-Party Action Bill 
Comments: 

1. Bill is technically flawed as it seeks to enact as primary legislation a scheme intended
by the LRC to be in the form of the Rules of the Superior Courts. 

The LRC Report recommended the introduction of a multi-party action procedure.  In order 
to assist with the implementation of this recommendation the LRC, as part of its Report, 
proposed and drafted an amendment to the RSC to give effect to the Report 
recommendations.  LRC Report did not state that the introduction of this new MPA 
procedure could not be enacted by primary legislation.  

2. Doubt whether MPA would assist mortgage contracts and tracker rates issue in the
timeline given- a more efficient redress and compensation scheme is in place 

MPAs are not a ‘one size fits all’ solution- MPA works only in suitable/ appropriate 
circumstances.  It is highly likely that an MPA mechanism in relation to tracker mortgage 
rates would turn out to be a highly complex, lengthy, costly and unsatisfactory method for 
dealing with problems like this. The Minster is correct that multiple MPAs might be likely. 

I believe, however,  that it is necessary to have a legal mechanisms in place for victims of 
mass harm in future cases.  There will be many more cases of mass harm, particularly 
affecting  consumer, arising in the future due to the globalised and mass way that they world 
now operates.  New techniques of collective redress need to be part of this solution.  Perhaps 
the new LRC publication that is expectedly imminently may discuss regulatory redress. 
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3. Significant public policy issues and legal/ constitutional implications of legislation- 
needs careful examination.  LRC Report now twelve years old so a review of its 
recommendations is necessary.  President of High Court will consider question of MPAs 
as part of the Review of Civil Justice 

Twelve years have passed since the LRC Report and changes have occurred. 
In that time here have been increasing cases of mass harm, more victims are unable to 
effectively obtain a remedy.  There is an urgent need to remedy this and to introduce an 
effective legal mechanism to help victims of mass harm to access collective redress. 
My paper details the flaws of the current techniques of dealing with mass harm- these are 
inefficient and result in widespread injustice. 

As part of this solution we need to examine new techniques of collective redress.  There is 
growing evidence of  the effectiveness of these and they need to be incorporated into our 
system- such as regulatory redress and ombudsmen.   

I wholly endorse the referral of the MPA question to Mr. Justice Peter Kelly as part of the 
Review of Civil Justice Administration.  The problem is, however that this Review will only 
look at a litigation mechanism – not any other mechanism, and especially not regulatory or 
ombudsmen. I would urge the Review to address routes to collective redress holistically. 

4. An important part of the LRC proposal is omitted – requirement that any person
joining an MPA agrees on the terms of any settlement 

One needs to be clear what we are talking about here.  It is unconstitutional for a person to 
bind herself to a possible future settlement that has not been agreed or maybe even discussed. 
[Poland’s class action law says that every claim must be of the same amount, and it 
unsurprisingly causes ridiculous pre-action games and injustice.]. The LRC was talking about 
who has the authority to agree a settlement, and they said that it rests with ‘the group’. But 
it’s not as simple as that. There is always a tension between the position of individual 
members, any steering committee, and the lawyers (who have an interest – even more so any 
funders).  Keeping that situation free from conflicts can in practice present real challenges – 
and might be realistically almost impossible. And that consideration points to the result that 
the public interest (and those of all the individuals in the group) are best served by a public 
official – ie a judge who approves a settlement, but even more so by a regulator, who can get 
involved earlier on in the negotiation stage, which a judge cannot. 

LRC 2.101: 
The terms and conditions upon which a settlement is to be accepted or rejected should be a matter for the 
determination of the group and should be made clear from the point of opt-in. This is in keeping with the 
generally self-regulatory nature of the register in the context of which final court approval appears cumbersome 
and inappropriate.  

5. LRC said wanted MPAs to be an alternative procedure, alongside existing options,
where more appropriate.   These remain: 

i. Representative actions. Irish courts have taken a very restrictive attitude towards
these: they are permitted in very limited circumstances in which parties have the
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same interest and where certain prerequisites are met.24 They cannot be used for 
tort claims25 and it is not possible to get damages. It is not possible to get legal aid 
for these cases. Representative actions are hardly ever invoked because they are of 
such restricted use 

ii. Test cases Test cases are unduly costly and result in procedural inefficiencies as
well as unnecessary duplication, as illustrated in the examples discussed
above.The particular difficulty that these cases exemplify is that of enormous
inefficiency both in financial terms and delay.  They support the contention that
by proceeding on the basis of such fragmented and piecemeal procedures, access
to justice is impeded, and gross procedural inefficiencies and procedural
unfairness result.

An additional problem here is the limited vision and comparators: these are only litigation 
tools – and neither of them works well enough in isolation. One needs a wider vision. 
MPAs are part of suite of remedies that ought to be available as routes to redress.  Litigation 
is a last resort where other remedies fail.  Consideration ought to also be given to new 
techniques of collective redress such as ombudsmen and regulatory redress- these are 
effective approaches and ought to be routes to collective redress alongside other remedies 
such as MPAs but are not available yet. 

6. Need to carefully consider the designation of the lead solicitor in the case- this could
impinge on the right of access to the courts by an individual with a legal representative 
of his/ her free choice 

In England and Wales the court has the ultimate right to appoint one or more lead solicitors 
(sometimes members of a committee, with clear roles and responsibilities) if the solicitors do 
not agree representation and roles themselves. This power is sometimes exercised, meaning 
that some applicant solicitors are refused and end up with no coordinating role or any role. 
This reality has to be faced if the combined litigation is not to become unmanageable. 

LRC referred to England and Wales and practise of GLO, and administration would be 
carried out by the Courts Service.  Also, the LRC felt that “a single rep dealing with a generic 
issue is an essential factor of the procedure’ (to avoid duplication).  Furthermore, separate 
legal representatives may be responsible for discrete issues within the group on either a sub-
group or individual level.   

7. Legal issues with the mandatory obligations imposed.  It would impact on the role of
the judiciary (Arts 34- 37) and right to fair procedures of potential defendants to such 
class actions 

Regarding the possible constitutional problems with 'directing' the judiciary, this could be 
remedied by giving judges a broad discretion as to whether they ought to permit collective 

24 This ‘same interest’ has been examined in representative proceedings in other common law jurisdictions, such 
as those in England and Wales. 
25 Ord 6, r 10 of the Circuit Court Rules 2001 expressly excludes representative actions founded on tort. No further 
explanation can be found of why this is so but this was also stated by the Supreme Court in Moore v Attorney 
General (No 2) [1930] IR 471.	
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redress - probably having regard to a range of relevant factors (common identity of the parties 
responsible, similarity of claims, judicial/evidential efficiency, etc.).  The point of the 
legislation should be to 'enable' the judiciary to permit collective redress and case 
management, where appropriate. 

In addition, MPA would benefit defendants as would allow them to deal with all of their 
cases collectively and in forum.  Would centralise all claims and deliver ‘closure’ more 
effectively. LRC Recommendation also provides for defendant MPAs. [paragraph 2.79]  

8. Bill purports to apply to existing procedures- but risk that could alter outcomes.
Safer to apply to new proceedings only? 

This is a difficult issue. On one hand, an MPA is only a procedure, and could be brought in to 
improve processing of existing problems. On the other hand, the MPA is a very powerful 
procedure that does in fact have an effect on substantive rights (for all parties), and might 
affect insurance coverage or other existing arrangements. A prudent approach might not be 
retrospective.   

9. Since LRC 12 years ago- a number of developments:
Requires detailed consideration of merits and impacts in the public interest 
Eg, sustainability of a collective action regime and its potential costs to the Exchequer 
and to the parties also 

One needs to recognise that the State is often a defendant in mass actions. This can result in 
huge financial implications for the Exchequer – eg Sweden’s experience as detailed in full 
paper. 

10. Need to consider relevant developments at national, EU and wider international
level, eg UK where GLO in place for past 15 years and where valuable lessons have 
been learned 

This is true. There have been many developments: no consensus around a litigation model; 
the appearance of new techniques, which are better; lack of clarity at EU level.  In the 
January 2018  Report by the European Commission on the implementation of its 2013 
Recommendation on collective redress it stated that: 26 

"in the Member States where [collective redress mechanisms] do not formally exist there 
appears to be an increasing tendency of claimants attempting to seek collective redress 
through the use of different legal vehicles like the joinder of cases or the assignment of 
claims. This may raise issues concerning effective prevention of abusive litigation, since 
safeguards against abuse that are usually present in collective proceedings, e.g. concerning 
legal standing or contingency fees, may not apply in relation to such alternative avenues". 

Currently Ireland is one of 8 Member States that do still not provide for any possibility to 
collectively claim compensation in mass harm situations as defined by the Recommendation. 

26  REPORT FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT, THE COUNCIL AND THE 
EUROPEAN ECONOMIC AND SOCIAL COMMITTEE on the implementation of the Commission 
Recommendation of 11 June 2013 on common principles for injunctive and compensatory collective redress 
mechanisms in the Member States concerning violations of rights granted under Union law (2013/396/EU), 
Brussels, 25.1.2018 COM(2018) 40 final 
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(Croatia, Cyprus, Czech Republic, Estonia, Ireland, Latvia, Luxembourg and Slovakia)We 
cannot allow this gap in legal procedure to deprive consumers of a route to redress. 

Conclusions 

Introducing MPAs is not a panacea to mass harm collective redress but this legislation is 
urgently needed to fill a gap in Irish legal procedure. It should not, however, be introduced in 
isolation.  It is part of the solution but others are also needed as the area of collective redress 
is greatly in need of modernisation.  Clearly detailed consideration is also required of new 
technologies that are very effective in delivering collective redress.  This area needs to be 
examined more widely. MPAs are not ‘a one size fits all’ solution… . If the objective is truly 
delivering redress to people, it is crucial to look at  this area holistically and to introduce the 
new mechanisms in addition to MPAs, as they evolve.  These work and are efficient.  The 
issue of collective redress needs to be on the Government’s agenda as an urgent matter. 
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AN BILLE UM CHAINGNE ILPHÁIRTÍ, 2017 
MULTI-PARTY ACTIONS BILL 2017 

Bill 
entitled 

An Act to provide for certain procedural and other changes in civil actions so as to 5 
provide for the bringing of Multi-Party Actions; to reduce the cost of litigation; and to 
provide for related matters. 

Be it enacted by the Oireachtas as follows: 

Interpretation 

1. In this Act, unless the context or subject matter otherwise requires—
(a) “lead case” means a case (or cases) selected from the Register in order to determine any Multi-Party issue or 

issues;
(b) “lead solicitor” means the solicitor (or solicitors) assigned the role of legal representative for and acting on 

behalf of the members of the Register;
(c) “Multi-Party  Action”   means   the   procedure   by   which existing  proceedings involving multiple parties, 

whether as plaintiffs or defendants, which give rise to Multi-Party Action issues are placed on a Register
after certification and are thereafter dealt with and determined in accordance with this Act; [This definition
pre-supposes that Court Proceedings are in being before the plaintiff is entered on the Register.  Cost
reduction principles dictate the Register should pre-date the Proceedings.  This in turn necessitates a clause
to the effect that the placing of a plaintiff on the Register has the effect of halting the Statute of Limitations
in the particular case (as is the current position with an Injuries Board application).  The High Court Stamp
Duty on an Originating Summons is currently €190 and on a Circuit Court Civil Bill it is €130.  The Injuries
Board application fee is €45 per application.]

(d) “Multi-Party Action applicant” means a party to the Register who issued High Court Proceedings and 
makes application to the High Court for certification to existing proceedings who applies for certification of
a Multi-Party Action; 

(e) “Multi-Party Action issues” means common or related issues of fact or law which arise in a Multi-Party 
Action; 

(f) “nominated judge” means the judge nominated by the President of the High Court to deal with a Multi-Party 
Action; 

(g) “Register” means the Multi-Party Action Register. The Register shall be accepted by the Court as being the 
Register at: 

(i) the final date for inclusion on the Register having passed  

(ii) at the commencement of the Trial of the Multi Party Action or 

(ii) At the ruling of a settlement of the Multi Party Action by the Nominated Judge, whichever is the 
later.  
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Certification 

2. (1) Before applying for certification of a Multi-Party Action, the Multi-Party Action applicant shall consult
the Courts Service to ascertain whether any previously certified Multi-Party Action is relevant to the
application for certification.  The Courts Services shall inform the Multi-Party Action applicant or his
Solicitor of the legal representatives and the full title of the Register.

(2) An application by the  Multi-Party Action  applicant  for  certification  under this Act shall be made
initially to the President of the High Court by motion, on notice to the other party or parties.

(3)At the hearing of the application, the President of the High Court shall nominate a judge of the Court to
deal with the certification and, in the event of certification, to deal with all subsequent matters arising in the
Multi-Party Action.

(4) In deciding whether proceedings  should  be  certified  as  a  Multi-Party Action, the 5 nominated judge
shall consider, in particular, whether in the light of the common or  related issues of fact or law arising—
(a) there are or are likely to be multiple cases giving rise to Multi-Party Action issues, and
(b) a Multi-Party Action offers an appropriate, fair and efficient procedure for the resolution of some or all

of the Multi-Party Action issues. 

(5) Where a Multi-Party Action is certified under this Act, the nominated judge shall make an order called a 
Multi-Party Action Order. 

(6) Where appropriate, the parties who were involved in the  proceedings  which  were included in the 
application for certification shall be entered on the Register and shall thereafter be referred to as members of 
the Register. 

Content of a Multi-Party Action Order 

3. (1) A Multi-Party Action Order shall—

(a) confirm an existing Register as being a Register for the purposes of this Act.,establish a Register, 
(b) specify  the  Multi-Party Action  issues  which  arise  or  are  likely to  arise in the  Multi-Party 

Action, 
(c) specify the criteria on which permission to be entered on the Register shall be considered by the 

nominated judge, and 
(d) specify a date after which parties may not be added to the Register. The nominated Judge shall, 

upon application to him, have the power to enter the date after which parties may not be added to 
the Register. 

(d) (e) In a case where any or all of the parties to the Register are under the age of 18 at the date of their 
addition to the Register, having been added to the Register by their next friend or a Guardian ad litem, the 
terms of this Act shall apply as though that party were of full age at the time of entry to the Register. 

(2) A Multi-Party Action Order may— 

(a) contain directions on publication of the making of the Multi-Party Action, 
(b) direct that, from a specified date, proceedings which give rise to one or more of the Multi-Party 

Action issues shall be referred to the nominated judge for determination, 
(c) direct that after a specified date, no party may be removed from the Register without the permission 

of the nominated judge. 
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Joining the Multi-Party Action Register 

4. (1) A party may join the Register after its creation upon satisfying the lead Solicitor(s) that they comply
with the criteria as established by the nominated Judge.  The lead Solicitor(s) shall within 14 days of their
acceptance into the Register of such applicant(s) notify the Defendant(s)’ Solicitors of same.  Any dispute in
relation to the acceptance of the Applicant onto the Register shall be referred to the nominated Judge by
way of Court application in the normalWhere a Multi-Party Action Order has been made, a party may join
the Register only after issuing proceedings and having applied to the nominated judge to be entered on the
Register. 

(2) All applications for entry on the Register shall be made to the nominated judge. 

Directions 

5. For the purposes of the appropriate, fair and efficient resolution of the Multi-Party Action issues, the
nominated judge may give directions including—

(a) specifying the details to be included in the documents grounding an application for the 
establishment of entry of proceedings on the Register; 

(b) any necessary directions concerning the specific Multi-Party Action issues; 
(c) any further directions necessary for the appropriate, fair and efficient resolution of the Multi-Party 

Action issues. 
(c)(d) that the existence of the Register be published in Iris Oifigiúil. 

Lead solicitor(s) 

6. (1)  Following the expiry of  the date specified in  accordance  with  section 3(1)(d) of this Act the parties to
a Multi-Party Action shall consult and endeavour to agree to the appointment of a lead solicitor.
(2)Where the appointment of a lead solicitor is agreed to in accordance with subsection (1), the appointed
lead solicitor shall apply to the nominated judge for appointment.
(3) If the parties have failed to agree to a lead solicitor or if the nominated judge fails to approve the lead
solicitor appointed under subsection (2), the nominated judge shall hear submissions as to the appointment
of a lead solicitor for the Register and shall make an appointment accordingly.
(4) Provision may be made by the nominated judge for the appointment of more than one lead solicitor to
represent the Multi-Party Action issues.

Lead cases 

7. (1) Following the appointment of the lead solicitor, the nominated judge shall arrange for the holding of a
case conference with a view to deciding whether to select a lead case or lead cases for the resolution of a
Multi-Party Action issue or issues.

(2)  In selecting a lead  case  or lead  cases, the nominated judge shall  be  satisfied  that it fairly and
adequately represents the interests of all those on the Register.

Effect of a Multi-Party Action Order 

8. Where a judgment or order is made in a lead case on the Register in relation to one or more of the Multi-
Party Action issues—

(a) that judgment or order shall be binding on all members of in all other proceedings that are entered on
the Register at the time the judgment or order is given, unless the nominated judge orders otherwise, 
and 

(b) the nominated judge may give directions as to the extent to which the judgment or order is binding on 
the parties in any proceedingson any members which are subsequently entered on the Register. 
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Costs 

9. (1) Any relevant costs incurred in the Multi-Party Action proceedings shall be divided equally severally
only among the members of the Register, unless the nominated judge orders otherwise. In deciding any
application in relation to legal costs the nominated Judge shall have regard to the circumstances of the
respective parties to the case.

Should the creation of the Register and the certification of the Multi-Party Action show clearly the savings
in cost and resource by the defendant(s) by such creation and certification or the nominated Judge shall be
entitled to make no Order as to the costs of the Case or that such creation and certification is in the rest.

(2) Members of the Register shall be jointly and severally liable for costs.

[Rationale :-  In an infant case the 'next friend' cannot expose an infant who may have a particular 
vulnerability as a result of the action before the Courts, to the joint exposure to costs, which could 
remove any provision that has been made for the infant as a result of the harm and the subsequent 
exposure to costs. 

This also applies to adults of unsound mind who have a guardian ad litem or are a Ward of Court. 

Should a Plaintiff die during the course of the case, his estate could be lumbered with the full costs 
of the case up to the date of death, with a caveat entered on the estate by the Defendants, thus 
causing undue hardship on the next of kin. 

The targeting of a specific Plaintiff of means, who has acted in concert with all other plaintiffs, can 
lead to the financial ruin of some, at the expense of others.] 

Rules of Court 

10. Nothing in this Act shall be construed as limiting or reducing the power of an authority, having (for the time
being) power to make rules regulating the practice and procedure of a court, to—

(a) make such rules in relation to Multi-Party Actions provided such rules do not derogate from, and are not
inconsistent with, any provision of this Act, or 

(b) make such  rules  in  relation  to  proceedings  or  actions  other than Multi-Party Actions. 

Short title and commencement 

11. (1) This Act may be cited as the Multi-Party Actions Act 2017.

(2) This Act comes into operation on such day or days  as  the  Minister  may  appoint  by order.
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The Law Society’s Litigation Committee provides the following
initial observations on the draft Bill.

1. Interpretation

The definition of “Multi-Party Action” is cumbersome. We suggest that this considered
further and simplified so as to provide more clarity.

2. Primary legislation or rules of court?

It is noted that the Bill in its current form substantially replicates the proposed
amendment to the Rules of the Superior Courts provided for at Appendix A to the
Law Reform Commission’s Report on Multi-Party Litigation (LRC 76-2005).

In its Report, the Law Reform Commission considered that the insertion of a new
Order into the Rules of the Superior Courts, rather than the introduction of primary
legislation, was consistent with the principles set out in the Government’s White
Paper, Better Regulation (2004) (Report, para.1.45).

Notwithstanding the views of the Law Reform Commission, the proposed approach,
whereby multi-party actions are to be governed by primary legislation may be
preferable having regard to the constitutional limitations on the scope of delegated
legislation (Article 15.2.1).

However, in its current form section 10 of the Bill presents difficulties as it envisages
that the existing rule making authorities will have the power to make rules of court in
respect of multi-party actions, provided these are not inconsistent with the provisions
of the Bill.

3. Multi-party actions should not be limited to the High Court

The Bill refers solely to proceedings before the High Court as it provides that all
applications for certification are to be made to the President of the High Court, and all
subsequent matters relating to multi-party actions are dealt with by a judge
nominated by the President of the High Court.

In the circumstances it is doubtful whether the District Court Rules Committee or the
Circuit Court Rules Committee of the Courts Service could introduce rules with
respect to multi-party actions.

It is suggested that the approach adopted in the recent Mediation Act 2017 provides
a preferable model, whereby the principles relating to mediation are set out by way of
primary legislation, and the Act is implemented by way of rules of court adopted by
the various rule-making authorities.

In the alternative, the Bill could make separate provision for multi-party actions in
respect of the District, Circuit and High Court. Multi Party actions in the District and
Circuit Court may present jurisdictional issues. The legislation will need to contain
provision on jurisdiction.
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4. Time limits and stays in multi-plaintiff actions

Application to join the register should be subject to time limits and the Court should
have the power to stay other claims while a multi-plaintiff claim is being decided as it
would be unfair to a defendant if they had to defend a multi-plaintiff procedure and
still have to fight individual claims as well. The sensible approach would be to deal
with the certified multi-plaintiff case first.

5. Application by defendant for certification

Any party to the proceedings should be able to apply for certification or direction as a
multi-party action – it should not be exclusively at the plaintiff's prerogative. For the
avoidance of any doubt the legislation should make it clear that an application for
certification may be made by a plaintiff or by a defendant.

6. Certification

The Bill is silent on the number of cases which are necessary to allow certification.
Consideration might be given to setting a minimum.

Consideration should be given to how one should ascertain the existence of other
similar cases which might be eligible for certification. What criteria will be used by the
courts when carrying out searches? Consideration should be given to whether a time
limit be placed on time within which the Courts Service should provide the requested
information.

7. Application to register

It is not clear whether the application for entry to the register should be on notice to
the other party/parties. Presumably, as a matter of fair procedures such other party
should have an opportunity to be heard in connection with this application.

8. Compromise of multi-party actions

It is suggested that Bill should provide for the manner in which multi-party actions
may be compromised and in particular that they should be ruled by the court in a
manner similar to the recommendations made by the Law Reform Commission in
relation to class actions.

In its Consultation Paper, the Law Reform Commission recommended that the
settlement or discontinuance of a class action be subject to the approval of the Court
(para.4.77).

In its Report, the Law Reform Commission went on to recommend that the terms
upon which a settlement would be accepted or rejected should be agreed by the
individual members of the group at or before the time that they became members of
the Register [para. 2.103] and that rules would provide that the nominated judge
would be informed of the existence of the terms of any such agreement on the
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application for certification, and at any subsequent application to join the Register
(rules 21 – 24 of the proposed Order 18A at Appendix A to the Report).

9. Mediation

Consideration should be given to how the Mediation Act 2017 would apply in the
context of a multi-party action.

10. Judge & Case Management

It is unclear if the nominated judge will be obliged to hear the entire action or whether
can he/she be replaced.  This also gives rise to the importance of case management.

11. Contents of Multi-party Action Order

Section 3 provides that the Multi-Party Action Order shall specify issues which are
likely to arise. Ordinarily, these issues are only properly discernible after pleadings
have closed. It is difficult to see how these issues can be identified at the time of
making the Multi-Party Action Order.

12. Lead solicitor

Section 6(3) provides that the nominated judge may appoint a 'Lead Solicitor' where
there is no agreement for same. It does not specify who may be heard in relation to
this issue before such an order is made.

13. Lead case

It is not clear what principles will apply when a 'Lead Case' is to be decided upon to
represent the interests of all those on the register. Further, it is unclear whether an
order directing a 'Lead Case' is a ruling which is susceptible to appeal.

Section 8 refers to judgment orders in the 'Lead Case' being binding on all other
cases. It is not clear under what circumstances the Judgment orders in the 'Lead
Case' may not be binding on other cases. In particular, if the parties in another case
on the register do not agree at the outset to be bound by the Lead Case then it is not
certain that the judgment orders in the Lead Case could be binding on them.

14. Costs

Section 9(1) refers to costs "incurred" in the "multi-party proceedings". What does
this mean? Is it intended to refer to the lead case or all proceedings on the register?

Section 9(2)-  Which costs will the members of the register be jointly and severally
liable?  What costs are the members of the register entitled to if the lead case is
successful and how will this be measured?
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Section 9(2) provides for joint and several liability for costs on all parties on the
register. This means that one party on the register (particularly one with deep
pockets) may bear the liability for all costs and this would appear unfair and
disproportionate as well as potentially financially ruinous for that party.

For further information please contact: 

Cormac Ó Culáin
Public Affairs Manager
Law Society of Ireland

Blackhall Place
Dublin 7

DX 79

Tel: 353 1 6724800
Email: c.oculain@lawsociety.ie
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Ireland: Multi-Party Actions Bill 
Comments 

1. Collective Litigation is an outdated mechanism

When the Law Reform Commission considered multi-party actions 12 years ago in 2005, some 
form of collective litigation was the only mechanism being focused on for providing collective 
redress. Since then, a number of other mechanisms have emerged, notably: 

(a) ‘Regulatory redress’: where a public authority, usually a regulatory authority, uses its 
authority and power to bring about one or more traders paying redress. 

(b) Consumer ombudsmen: the ability of ombudsmen dealing with consumer-trader 
disputes (usually in discrete market sectors, such as the Financial Services 
Ombudsman) to effect mass redress. This may be in a number of way, including: 
processing multiple similar claims (more efficiently than courts); drawing attention to 
the emergence of an issue or trend, so that it can be stopped, ongoing harm prevented, 
and provision made for redress, such through the intervention of a regulatory authority; 
or administering a custom-built redress scheme agreed or mandated by traders and an 
authority. 

2. These new mechanisms have appeared in various Member States and have proved to
be highly effective. Examples include:

(a) Regulatory redress: This is now the most used mechanism in all Nordic states and the
UK. In UK, all leading regulatory authorities use the approach regularly (eg those in 
financial services, energy, water, rail, general consumer trading). Mass redress powers 
now exist in sectoral legislation for those sectors, and under the Consumer Rights Act 
2015 (redress powers under ‘enhanced consumer measures in Sch 7 art 8, inserting 
Enterprise Act 2008, ss 215, 217, 219) in relation to all consumer enforcement 
authorities. The Central Bank of Ireland, the Italian central bank and regulators in 
various sectors have used this approach to deliver collective redress. 

(b) Consumer ombudsmen: these bodies exist most in the UK and Belgium, although 
examples can be found in some sectors in Germany, France, Italy and other Member 
States. Consumer ombudsmen are a specific form of ‘alternative dispute resolution’ 
(ADR): they perform more functions than arbitration-model or mediation-model ADR 
entities, and generally operate on a distinctive model involving an integrated pathway 
involving information, triage and assessment, assisted negotiation and decision or 
recommendation. In UK and Belgium there are now many consumer ombudsmen, and 
governments are taking steps to rationalise their ADR landscapes so as to make the 
ombudsman mechanism well know, easily identifiable, and the first port of call for 
consumer advice and assistance. The ombudsmen are independent but function closely 
with regulatory authorities, notably in securing collective redress. 

3. The new mechanisms have been shown to be more effective and efficient than a
collective litigation mechanism.

CENTRE FOR SOCIO-LEGAL STUDIES 
Manor Road, Oxford OX1 3UQ 
Tel: +44 (0)1865 284220   Fax: +44 (0)1865 284221 
christopher.hodges@csls.ox.ac.uk    www.csls.ox.ac.uk 
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A major comparative study of all collective redress mechanisms was recently carried out by the 
University of Oxford (Professor Christopher Hodges) and the University of Leuven (Professor 
Stefaan Voet). The results were made available at a conference in December 2016, and are to 
be published in updated form in April 2018.1 

That study collected many case studies involving different collective redress mechanisms from 
across the EU. The results were evaluated against objective criteria.2 

The study found that the ‘new technology’ mechanisms of regulatory redress and consumer 
ombudsmen were clearly better than the ‘old technology’ mechanism of collective litigation 
(and various models of collective actions or class actions were noted): the former were notably 
faster, cheaper, and successful in delivering outcomes, with people being paid what they were 
due without deduction of intermediaries’ costs. 

4. A multi-party litigation mechanism will always involve problems.

The European Union has wrestled with the problems of collective redress for many years. There 
are two main problems with collective litigation. First, this is usually big expensive litigation. 
It needs serious funding. Intermediaries usually have large financial stakes. That creates 
inevitable conflicts of interest for those funding cases. Accordingly, it is necessary to provide 
safeguards so as to attempt to control the financial incentives and behaviour of intermediaries. 
This is inherently difficult to achieve. The European Commission has recognised the difficulty 
in balancing the policy objections of providing access to justice with prevention of abuse and 
support of confidence in the legal system. 

5. The EU collective action model is still under consideration

After extensive discussion with the European parliament, the European Commission issued a 
Recommendation of a model in 2013, that set out a large list of safeguards.3 The Commission 
recently issued a Report on that recommendation, which showed that the position across 
Member States continues to be complex and far from harmonised.4 No Member State has a 

1 C Hodges and S Voet, Delivering Collective Redress: New Technologies (Hart, 2018). 
2

1. Establishment of clear rules and their interpretation
2. Identification of individual and systemic problems
3. Cessation of illegality
4. Decision on whether behaviour is illegal, unfair or acceptable
5. Identification of the root cause of the problem and why it occurs
6. Identification of which actions are needed to prevent the reoccurrence of the problematic

behaviour, or reduction of the risk
7. Application of the actions (a) by identified actors (b) by other actors
8. Dissemination of information to all (a) firms, (b) consumers, (c) other markets
9. Redress
10. Sanctions
11. Ongoing monitoring, oversight, amendment of the rules

3 Recommendation (EU) 2013/396 of the European Commission of 11 June 2013 on common 
principles for injunctive and compensatory collective redress mechanisms in the Member States 
concerning violations of rights granted under Union Law, 2013 OJ L 206/60. 
4 Report from the omission to the European Parliament, the Council and the European Economic and 
Social Committee on the implementation of the Commission Recommendation of 11 June 2013 on 
common principles for injunctive and compensatory redress mechanisms in the Member States 
concerning violations of rights granted under Union law (2013/396/EU) 

81



litigation mechanism that corresponds to the EU’s recommendation. Many Member States are 
still experimenting. But in most of them, the Oxford-Leuven study has shown that levels of 
collective litigation are low, and that where the regulatory and ombudsman models exist they 
deliver extensive collective redress. 

The fact that the position on multi-party litigation has clearly evolved since 2005 and is still 
evolving should give cause for reflection. The Law Reform Commission’s 2005 model is now 
out of date. 

6. Recommendation

A government looking at delivering mass redress now should evaluate the ‘new technologies’ 
that have become available, rather than default into older methods that have been superseded. 
There is strong evidence that regulatory redress and consumer ombudsmen perform extremely 
well. 

Regulatory redress mechanisms are likely to spread in Europe, driven by market regulatory 
requirements. Policy needs to be joined up here, and different approaches being taken by 
different Ministries responsible for market sectors and courts may raise problems. The 
introduction of a ‘class action’ before putting in place other mechanisms that are likely to be 
more effective is only likely to raise expectations and create problems, rather than solve them. 

Christopher Hodges MA PhD FSALS 
Professor of Justice Systems, University of Oxford 
Head of the Swiss Re Research Programme on Civil Justice Systems, Centre for Socio-Legal Studies, Oxford 
Supernumerary Fellow, Wolfson College, Oxford 
Fellow, European Law Institute 
Board Member, Foundation for Law, Justice and Society 
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