Tithe an Oireachtais

An Comhchoiste um Dhlí agus Ceart agus Comhionannas

Tuarascáil maidir leis na Coimircithe Cúirte

Feabhra 2018
___________________________

Houses of the Oireachtas

Joint Committee on Justice and Equality

Report on the Wards of Court

February 2018

32/JAE/23

Tithe an Oireachtais

An Comhchoiste um Dhlí agus Ceart agus Comhionannas

Tuarascáil maidir leis na Coimircithe Cúirte

Feabhra 2018
___________________________

Houses of the Oireachtas

Joint Committee on Justice and Equality

Report on the Wards of Court

February 2018

32/JAE/23

Table of Contents
Chairman’s Preface ........................................................................................................... 3
1.

Overview of Wardship in Ireland .......................................................................... 5
1.1 Wards of Court System .......................................................................................... 5
1.2 Governance and Management of Funds.............................................................. 6

2.

Recent legislative changes .................................................................................... 8
2.1 Assisted Decision-Making (Capacity) Act 2015 ................................................. 8
2.2 Civil Liability (Amendment) Bill 2017 .................................................................. 9

3.

2015 Public Accounts Committee (PAC) Report .............................................. 10

4.

Independent Review (as recommended in the 2015 PAC report) ................ 11

5.

Northern Ireland ................................................................................................... 14
5.1 Assessment ............................................................................................................ 14
5.2 Investment Management .................................................................................... 15
5.3 Adult Incapacity .................................................................................................... 16
5.4 Oversight ................................................................................................................ 17

6.

England and Wales ............................................................................................... 17
6.1 Assessment ............................................................................................................ 17
6.2 Investment Management .................................................................................... 18
6.2.1 The Special Account ...................................................................................... 18
6.2.2 The Equity Index Tracker Fund (EITF) ....................................................... 19
6.3 Adult Incapacity .................................................................................................... 19
6.4 Oversight ................................................................................................................ 20

7.

Remit of Comptroller and Auditor General (C&AG) ........................................ 21
7.1 Statutory basis of the C&AG ............................................................................... 21
7.2 The Comptroller and Auditor General (Amendment) Act, 1993 ................... 22
7.3 Remit of the C&AG................................................................................................ 23
7.4 The PAC as the chief client of the C&AG ........................................................... 25
7.5 Inquiry by resolution of Dáil Éireann ................................................................. 26

Joint Committee on Justice and Equality

Page 1

8.

Stakeholder perspective ...................................................................................... 27
8.1 Justice for Wards .................................................................................................. 27
8.2 Courts Service ....................................................................................................... 31

Recommendations ........................................................................................................... 36
Appendix 1…………………………………………………………………………………..………… 38
Appendix 2…………………………………………………………………...................................40
Appendix 3……………………………………………………………………………….................45
Appendix 4………………………….…………..........................................................................46
Appendix 5…….……………………………………………………………………...........................................56

Joint Committee on Justice and Equality

Page 2

Chairman’s Preface
The Wards of Court system plays a vitally important role in allowing the courts to
make decisions regarding the protection of persons and their property when they
are unable to look after their own affairs. According to 2015 figures, there were
some 2,700 Wards of Court, with funds valued at €1.05 billion. Wards and their
families rely heavily on the expertise within the Courts Service to invest these
funds wisely.
During the financial crisis, particularly in the period 2007-2009, funds held for
certain Wards of Court were negatively impacted by decisions taken by their
Courts Service managers. The Committee met with both the Justice for Wards
group and with representatives of the Courts Service (accompanied by officials
from the Department of Justice and Equality), and heard conflicting and
diverging evidence as to how prudently and effectively funds for Wards of Court
have

been

managed.

The

Committee

is

strongly

of

the

view

that

a

comprehensive and completely independent audit must be conducted of the
cases identified by the Justice for Wards group of funds that have been
significantly depleted. The Committee is equally strongly of the view that an
independent review of the Courts Service disposition towards and engagement
with parents and guardians of Wards be undertaken.
A copy of this report and recommendations has been sent to the Minister for
Justice and Equality, and we look forward to engaging with the Minister on this
subject.
I express my gratitude on behalf of the Committee to the witnesses who
attended our public hearings to give evidence. Finally, I also wish to thank the
staff of the Committee Secretariat and of the Library and Research Service who
assisted in the preparation of this report. Go raibh maith agaibh.

Caoimhghín Ó Caoláin T.D.
Chairman – February 2018
Joint Committee on Justice and Equality
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Members of the Joint Committee with Ms Mary Farrell and other members of the
Justice for Wards group.
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1. Overview of Wardship in Ireland
1.1 Wards of Court System
The Wards of Court system allows the courts to make decisions regarding the
protection of persons and their property when they are unable to look after their
own affairs. In essence, the court is expected to act in the same way as a
‘prudent parent’ would regarding the welfare of a child.
In accordance with the Courts (Supplemental Provisions) Act 1961, the Office
and Registrar of Wards of Court have a statutory responsibility for managing the
affairs of wards. A Committee, typically including a family member, is appointed
to make recommendations on matters relating to welfare and property. In
certain cases, property may need to be sold or funds may have to be withdrawn
from a bank account to pay for care. In these circumstances, the funds from sale
are lodged in Court under the control of the Accountant of the Courts of Justice.
The Registrar directs the Accountant to invest the Ward’s funds in line with the
Courts Service investment protocol. The Registrar is also responsible for
directing the Accountant, where appropriate, to invest sufficient cash in a
separate cash investment, which should meet the equivalent of three years’
forecasted maintenance and other known payments.
Minors are sometimes taken into Wardship. More commonly, this occurs when a
minor is entitled to a substantial sum arising from a court award. Again, the
funds are managed as described above and regular payments are made to the
guardians of the minor. Upon reaching 18 years of age, unless there is sufficient
medical evidence to show mental incapacity, the minor is entitled to have the
remainder of the fund paid out.
As of September 30th 2015,1 the Accountant’s Office was managing €1.53 billion
on behalf of over 19,500 beneficiaries in Ireland. Some 2,700 of these are Wards
of Court with funds valued at €1.05 billion, while 14,800 are minors with funds
valued at €281 million. Some of the causes of Wardship in Ireland are outlined in
Table 1 below.

1

Report and Financial Statements of the Office of the Accountant of the Courts of Justice, 2015
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Table 1. Reasons for Wardship
Reason person admitted to Wardship
Elderly or mentally infirm
Learning or intellectual disability
Psychiatric illness
Acquired brain injury
Minor
Residential abuse
Total
Source: Courts.ie website.

2014
159 (36%)
122 (28%)
95 (22%)
54 (12%)
6 (1%)
2 (≈ 0%)
438

2015
155 (36%)
122 (28%)
96 (22%)
55 (13%)
5 (1%)
2 (≈ 0%)
435

1.2 Governance and Management of Funds
The Investment Committee was established in 2002, and oversees the
management and investment of funds in court. The role of the Committee is
advisory, but ultimately, the judge decides on the investment of court funds in
each case. Membership is comprised of representatives of the judiciary, Court
officers, Courts Service officials and independent external members. The
Investment Committee is chaired by the President of the High Court. The role of
the Investment Advisor is to provide independent advice to the Investment
Committee in determining appropriate investment policy to meet the needs of
beneficiaries, and also to monitor fund and fund manager performance. Aon
Hewitt are current investment advisors, while State Street Global Advisors
Ireland Limited (SSGA) is the current Investment Manager. The Investment
Manager is tasked with the day to day fund management activities, including risk
management.
In 2001/2002 the Courts Service undertook a review of its investment strategy,
which resulted in significant changes to its established approach to managing
and investing court funds. Previously, funds were invested individually in cashbased investments and a system of individual accounts. This approach was
replaced with a range of pooled funds comprising a mix of the following:


A diversified equity fund;



A diversified bond fund; and



A diversified cash fund.

Joint Committee on Justice and Equality
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This approach, whereby individuals hold units in a larger pool of assets, allows
for greater diversification benefits, with less concentration of risk and lower
management fees.
Two additional funds were added following the global crisis. The funds currently
in use are:


the Growth Fund;



the Diversified Fund;



the Moderate Balanced Fund;



the Cash and Short Term Bond Fund;



the Euribor Plus Fund; and,



the Cash Fund.

Table 2 below contains more information on the asset allocation of each
strategy.
It may seem natural for the Courts Service to adopt a minimal risk investment
approach wherever possible; however, in some cases the award may not be
sufficiently large to meet the future expected needs of the beneficiary, which
necessitates investment in a strategy with growth potential.
This requires the inclusion of equities in the investment strategy. Ultimately,
longer-term inflation rates, particularly medical inflation, can be hard to estimate
and substantial growth in the value of the fund may be required to offset
growing medical costs.

Table 2 Asset allocations adopted by the Courts Service in managing Ward’s
funds
Strategy
Asset Class
1
2
3
4
Equities
0%
30%
48%
66%
Bonds
25%
30%
32%
35%
Cash
75%
40%
20%
0%
Total
100%
100%
100%
100%
Source: Review of the Courts Service Spectrum Growth Fund, 2016
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The objectives of each of these strategies can be described as follows:


Strategy 1 - Cash Plus Fund:
o



Strategy 2 - Bond Plus Fund:
o



Minimal risk; maintains stability of capital sum.

Strategy 3 - Balanced Fund:
o



Low risk; maintains invested capital.

Reasonable growth.

Strategy 4 - Growth Fund:
o

Strong growth.

Beneficiaries are invested in the funds listed above, with these funds
subsequently invested in underlying market specific (and passively managed)
cash, bond and equity funds.

2. Recent legislative changes
2.1 Assisted Decision-Making (Capacity) Act 2015
Previously, wards of court applications were provided for under the Lunacy
(Regulations) Act 1871.
However, the Assisted Decision-Making (Capacity) Act 20152 abolishes the
previous Wards of Court system provided for by the 1871 Act. Essentially, this
means that those with difficulty making decisions about their finances,
healthcare, living arrangements etc. will be helped, where possible, to make
these decisions for themselves. Where this is not possible, a representative will
be appointed by the Circuit Court to make certain decisions. This role, as well as
other decision-making roles provided by the 2015 Act, will be supervised by the
new Decision Support Service (DSS), to be based in the Mental Health
Commission. The DSS has not been established at present.
Part 6 of the 2015 Act makes provision for a review of all existing Wards of
Court within at least three years from the date of commencement of the Act.
Alternatively, the ward or a person having a sufficient interest in the ward’s
welfare may apply to the court for a declaration to be made in respect of the
2

See L&RS Note here http://vhlms-a01/AWData/Library2/noteCapacity160517_173856.pdf

Joint Committee on Justice and Equality

Page 8

ward’s capacity. After an assessment, if the court finds that the ward does not
lack capacity, the ward shall immediately be discharged from Wardship.
However, if the court makes a declaration that the ward lacks capacity, it shall
appoint either a co-decision-maker or a decision-making

representative,

depending on the extent to which the ward lacks capacity.

2.2 Civil Liability (Amendment) Bill 2017
The Civil Liability (Amendment) Bill 2017 provides for the introduction of a new
system of compensating victims of catastrophic injury – Periodic Payment Orders
(‘PPOs’).
The 2017 Bill seeks to implement recommendations made in the report by the
Working Group on Medical Negligence and Periodic Payments. This would
allow courts, in personal injury cases where there has been catastrophic injury,
to direct that compensation be paid in instalments (‘periodic payments’) rather
than by way of a lump sum payment. A catastrophic injury is defined in the Bill
as an injury which is so severe that it results in a permanent disability requiring
the person to receive life-long care and assistance in all activities of daily living
or a substantial part thereof.
Damages are currently assessed at a point in time and a lump sum is awarded to
compensate for all past and future loss. This necessarily involves certain
assumptions in relation to: the injured person’s life expectancy; the possibility of
recovery/deterioration; the amount of loss in terms of future earnings; future
tax and inflation; and the rate of return on a lump sum amongst other variables.
A wide breadth of medical, economic, financial, actuarial and socio-economic
expert evidence contributes to these calculations by the Court. Nevertheless, the
Working Group found that the system could be “seriously undermined” by
uncertainties affecting the assumptions made and conflicting evidence proffered
by experts for each side. The lump sum approach promotes a clean break and
does not allow for future actions where the fund has been exhausted. Plaintiffs
may receive poor financial advice and long-term investments may not yield the
returns promised, leaving injured parties with inadequate resources.

Joint Committee on Justice and Equality
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3. 2015 Public Accounts Committee Report
The Public Accounts Committee (PAC) published a report3 in 2015 on the Wards
of Court system in Ireland. The PAC examined the investment, management and
oversight of funds held on behalf of Wards of Court and minors, particularly
during the financial crisis. Specifically, the PAC made a number of findings and
recommendations relating to the audit and sufficiency of the funds, and called
for an independent assessment of how funds were managed during the period
between May 2007 and January 2009.
Currently, the financial statements of the Accountant of the Courts of Justice are
audited by independent auditors. The audited financial statements are then
submitted to the Minister for Justice and Equality and to the Minister for Finance.
The PAC recommended that funds of the office of the Ward of Court be audited
by the Comptroller and Auditor General (C&AG). The designation of the C&AG as
the auditor of the fund, would further enable the management and the
performance of the fund to be open to regular scrutiny by the PAC.
In terms of the sufficiency of the fund, the Committee found that in a number of
cases, the fund was in danger of running out:
1. There is one case where a substantial award was made almost thirty years
ago where the fund will run out in the next two years;
2. There are six wards of court where the funds have fallen below €10,000; and,
3. There are fifteen other cases where the sums invested may not prove
sufficient in the coming years to provide for the lifetime needs of the ward.
The PAC advised that there is the likelihood that these vulnerable individuals will
fall within the care and management of the HSE and the Department of Social
Protection as their requirements will not have changed and their families will
likely not be in a position to undertake or cover the cost of the care. In response
to this, the PAC recommended special measures be taken including legislative
provisions, if necessary, to provide for the lifelong care of these individuals. The
PAC also recommended that these special provisions should provide that the
3

Report on the Wards of Court, Public Accounts Committee report, 2015, see here.
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remaining portion of each fund be disregarded for assessment of medical card
cover and for disability payments from the Department of Social Protection.

4. Independent Review (as recommended in the 2015 PAC report)
The 2015 PAC report recommended that an independent review be undertaken
of the performance of the funds managed on behalf of Wards of Court by the
Courts Service between May 2007 and January 2009. Of particular interest, was
the poor performance of the Spectrum Growth Fund during this time, given the
relatively large proportion of this fund that is invested in equity markets, which
suffered from a largescale downturn at the time of the global financial crisis.
It is important to note, however, that this review was undertaken by Aon Hewitt.
Aon Hewitt also provides independent investment advice to the Courts Service in
relation to the management and investment of court funds and was appointed in
January 2009. However, Mercer Investment Consulting was the investment
advisor in place during the period under review.
In addition, while the report finds that there was a net realised gain over the
period under review, it does not make explicit reference to any realised losses
incurred during the period and the long term impact of this on the level of
certain funds. There is an important difference between realised and unrealised
losses. Realised losses are losses that result from completed transactions, while
an unrealised loss is one that exists on paper only. When an asset is sold for less
than what it was initially bought for, this is a realised loss. When the market
value of an asset drops below what it was bought for, but the asset is still held,
this is an unrealised loss.
The review4 was published in November 2016. The key findings are summarised
below. The review advised that:


A prudent approach was taken in the construction of the Spectrum Growth
Fund, with levels of risk appropriate to its stated objective;



The Spectrum Growth Fund was an appropriate investment strategy for
Wards of Courts with long term care needs given their long term investment

4

Review of the Courts Service Spectrum Growth Fund, Aon Hewitt, 2016.
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horizon. Furthermore, equity exposure was less than that of comparable
funds (specifically, pension funds), sheltering Courts beneficiaries from the
more extreme impact of the financial crisis;


The Spectrum Growth Fund performed in line with its benchmark and
achieved better returns than that of comparable strategies and reference
indices. It exhibited a superior risk/return profile in terms of volatility and
experienced less of a loss than comparable strategies and reference indices
over the period;



While those invested in the Spectrum Growth Fund experienced a significant
drop in value during the financial crisis, they have experienced significant
positive returns and more than recouped the drop in value experienced in the
period since;



The maximum reduction in value for any Ward invested in the Spectrum
Growth Fund was -34.4%, but this would have been a temporary unrealised
loss for any ward that remained invested in the Spectrum Growth Fund. Only
actual sales out of the fund during this time (such as to provide for ongoing
care needs) could have triggered a realised loss;



Based on data provided by the Courts Service there were aggregate net
realised gains of €554,957 from sales out of the Spectrum Growth Fund
during the period April 2007 to February 2009. These sales involved 63
Wardship cases of which 87% triggered realised gains from the disposals;



The performance from the start of the credit crisis in April 2007 through to
the end of August 2016 is 3.6% per annum. For the period from April 2007
through to the end of August 2016, the rate of inflation as measured by the
Consumer Price Index (CPI) was 0.5% per annum;



The strategy struck the right balance between seeking reasonable long term
returns while being cognisant of risk over shorter time periods; and



There is a strong and well organised governance structure in place in respect
of the management and investment of funds in court which includes external
independent experienced representation.

Figure 1 below, taken from the review, shows that the growth fund performed in
line with the relevant benchmark. The report further claims that only unrealised
losses would have occurred over the period and that net realised gains were
€554,957 from sales out of the fund during this time.

Joint Committee on Justice and Equality
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Figure 1. Performance relative to benchmark

Source: Review of the Courts Service Spectrum Growth Fund, Aon Hewitt, 2016

The fund also performed in line with comparable funds, such as the average Irish
pension fund and the FTSE World Equity Index, as shown in Figure 2 below.

Figure 2. Performance relative to similar funds

Source: Review of the Courts Service Spectrum Growth Fund, Aon Hewitt, 2016
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The independent review does not make explicit reference to the realised losses
incurred on those units that were sold during the crisis to meet the needs of
underlying beneficiaries, and concerns have been expressed by stakeholders that
this may have seriously depleted the value of these funds.
Inclusion Ireland has called5 for an independent audit by the C&AG given ‘losses
incurred by families since 2008’. It has called for a review of the financial affairs
and funds of those existing wards who are due to have their wardship review
within the three year period following commencement of the Assisted DecisionMaking (Capacity) Act 2015.
The Justice for Wards group has called6 for regular reports on the performance of
individual funds to be released. This is scheduled to commence from the third
quarter of 2017, despite initially being scheduled for the end of 2016. The Courts
Service claims that the delay is to ensure accuracy and avoid data protection
breaches.

5. Northern Ireland7
5.1 Assessment
In Northern Ireland, pursuant to the Judicature (Northern Ireland) Act 1978,
funds invested in court on behalf of minors and patients, are subject to the
protective and supervisory jurisdiction of the Court8, as discharged by Judicial
Officers of the Court, the Accountant General of the Court of Judicature, and the
Court Funds Office (CFO).
Specifically, money awarded to a minor (an individual below 18 years of age) is
invested and managed by the CFO on behalf of the minor. When a sum is
awarded, it is initially held as a deposit with the Debt Management Office,
earning a statutory rate of interest. Following this, the CFO makes an initial

5

PAC may seek losses explanation by ‘wards of court’ fund, Irish Times, April 30 2015, see here.
Reports on wards of courts fund performance delayed, Irish Times, May 29 2017, see here.
7
For more information, see the Northern Ireland Courts and Tribunals Service Website, here.
8
Investment protocol – Court Funds Office. See here.
6
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assessment regarding how this fund should be managed. The criteria examined
as part of this assessment includes:


The size of the award;



The length of time the fund is likely to stay in court; and



The needs and circumstances of the minor (for example, the cost of health
care or educational needs).

If necessary, the

CFO will endeavour

to contact the

client and

their

representatives to clarify their requirements. This is intended to assist the
investment manager in establishing investment objectives. There is also an
opportunity for clients and their representatives to meet with the CFO.
Following this assessment, the court must approve any investment proposals.
Professional stockbrokers are used to assist the CFO in their management of
funds and their advice is sought regarding an appropriate investment strategy
once the needs of the client have been identified.
While guardians are notified of the final investment decision, the court ultimately
decides how the fund will be managed. However, in the event that the client
objects to an investment decision, they can apply to the Court to have the
investment reconsidered. In examining the recommendations of the stockbroker,
and the views of the client, the Court ultimately makes the order directing the
investment of the funds by the Accountant General.

5.2 Investment Management
Funds are primarily invested in two types of securities: UK Government-issued
bonds

(gilts,

debt

instruments),

and

company

shares

(stocks,

equity

instruments). Gilts provide a low-risk and low-return investment vehicle, suitable
for shorter-term investment horizons. For those funds that are managed in the
longer-term, investment in equities can provide substantial growth, but they are
also an inherently riskier asset class.
Investments are subject to regular review. The CFO maintains regular contact
with clients to monitor any changes in circumstance so the investment of funds
can be adjusted accordingly. Clients with funds held in cash or gilts receive
statements annually, while clients with funds invested in equities receive a
Joint Committee on Justice and Equality
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statement every six months. In addition, a client may request a statement at
any time. The stockbroker prepares performance reports for circulation to the
Court Funds Judicial Liaison Group.
All funds held as cash deposits are guaranteed by HM Treasury. While funds
invested in gilts and equities are not guaranteed, they are backed by the
government. In this way, they are relatively low-risk, safe investments. Equities
are only invested in in order to achieve long-term gains (greater than five
years).
Stockbroker fees are charged for management services, and additional fees may
be applied for each transaction.
Guardians may apply to the Court to receive payment out of the fund for the
minor’s benefit. While payments to assist with education and development are
usually approved, each case is assessed and considered individually.

5.3 Adult Incapacity
If a minor is incapable of managing their own funds on reaching 18, because of
mental incapacity, they may have the Office of Care and Protection manage the
funds on their behalf.
In this event, a ‘Controller’ is appointed by the Court to manage the patient’s
financial affairs. If the Court is satisfied that there is a need for a Controller to
be appointed and has received medical evidence confirming incapacity, it will
appoint a Controller. Before appointment, all Controllers are required to provide
evidence of ‘security’ to cover the extent of funds that they will be managing.
This is a type of insurance or guarantee to protect the Patient from any
inappropriate or unauthorised use of their funds. If a Controller misappropriates
the patient’s money and cannot or will not repay, the Controller’s security will be
used to ensure the patient does not suffer a loss.
In the majority of cases, a security bond is taken out with a Guarantee
Company. The Court will decide the value of the security bond. As there may be
fluctuation in the value of funds during the term of the bond, an additional 25%
will be added to the current value of the patient’s assets when calculating the
amount of security required to ensure the patient is fully protected.
Joint Committee on Justice and Equality
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5.4 Oversight
Section 78(2) of the Judicature (Northern Ireland) Act 1978 requires the
Accountant General to send the statement of accounts prepared by him to the
Comptroller and Auditor General (C&AG). Under section 78(3) of the 1978 Act
the C&AG examines, certifies and reports on the statement of accounts and lays
copies of them before each House of Parliament.

6. England and Wales
6.1 Assessment
Following the hearing of an application for the approval of a settlement on behalf
of a minor, the judge completes two forms (CFO 320 and CFO 212) indicating
how the fund should be invested and managed.
In making this decision, there are four alternative investment policies that the
judge may elect. These are:


Capital growth only.
o



No income is likely to be required from the fund prior to majority;

Capital growth and income.
o

Some income is likely to be required from the fund prior to
majority;



Maximum income.
o



Regular income is likely to be required from the fund; and

All funds held in special account.
o

Where there is less than £5,000 to invest and/or less than 5 years
to majority, or when there is a specific request not to invest.

Once the investment policy has been determined, the Accountant General then
applies the investment framework set out in Table 3 overleaf. This framework is
intended to provide consistency for the investment of damages awards to
minors.

Joint Committee on Justice and Equality
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Table 3. Investment criteria for funds held by the Court Funds Office, England
and Wales
< 5 years to 5 - 6.5 years 6.5 - 8 years > 8 years to
majority
to majority
to majority
majority
Capital
growth
Special
30%
50%
70%
only
Capital
growth
Special
30%
30%
50%
and income
Maximum income

Special

Special

Special

Special

All funds held in
Special
Special
Special
Special
special account
Note: The percentage figures represent the amount invested in an Equity Index
Tracker Fund (EITF). Money is only invested in the EITF where the child has
£5,000 or more held in court and 5 years or more until majority. Source:
Investment framework for children and protected beneficiaries, Court Funds
Office website.
6.2 Investment Management
As detailed above, two primary investment types are made: investment in the
special account, and investment in an Equity Index Tracker Fund (EITF). The
EITF is a form of unit trust managed by a third party on behalf of the Ministry of
Justice. Index tracker funds track/replicate a market index, and are a relatively
cost effective way of achieving diversification of investments, with minimal
management fees.

6.2.1 The Special Account
The special account is similar to a bank or building society deposit account, with
some of the following features:


Pays interest at a single rate, regardless of the sum invested;



Pays interest gross, without deduction of tax, so those who are not tax
payers do not need to reclaim the tax;



Pays a variable rate of interest;



Credits interest to the account every six months, at the end of May and
November each year;



Has no fixed term of investment. Monies may be withdrawn with no loss
of interest or notice period;



Is protected by a government guarantee;

Joint Committee on Justice and Equality
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Produces statements of account in April and in October, on request or on
closure of the account; and



Produces interest vouchers annually at the end of the tax year, on request
or on closure of the account.

6.2.2 The Equity Index Tracker Fund (EITF)
The EITF is a form of unit trust managed by a third party on behalf of the
Ministry of Justice. The EITF is a relatively straightforward and cost-effective
means of investing in the stock market over the medium to long term. The fund
invests directly in the third party’s unit trusts which track each of the world’s
major markets with 55% held in the UK, 35% held overseas and 10% held in
emerging markets.
More generally, an index tracker is a fund that invests in a representative
sample of all the companies that make up the index they are tracking with the
intention of delivering the return of the index tracked. They can be a cost
effective way to invest in a wide range of different holdings, rather than
investing in one, or a few individual holdings. An EITF has the added benefit of
being transparent and easily assessed and tracked.
The EITF may only be transferred into the name of the client if that client is
deemed to have ceased to lack capacity to manage their finances. It cannot be
transferred to trustees, relatives or beneficiaries of the client on the client’s
death.

6.3 Adult Incapacity
When the fund to be managed is on behalf of an adult who lacks capacity to
manage and control money recovered, and the sum is less than £50,000 or
where the Court of Protection has directed that the fund be retained, it may be
invested in the same way as the fund of a child.
When the award is less than £50,000, or over where the Court of Protection has
directed that the fund be retained, the following options apply:


Capital growth only.
o



No income is likely to be required from the fund for over 10 years

Capital growth and income.

Joint Committee on Justice and Equality
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o

Some income is likely to be required from the fund within 5 to 10
years



Maximum income.
o



Income is likely to be required from the fund within 5 years

Place all funds on special.
o

There is less than £5,000 to invest, the funds are likely to be
invested for less than 5 years, there is a specific request not to
invest or the protected beneficiary is 80 years of age or more.

The Accountant General then applies the investment framework set out in Table
4, below.

Table 4. Investment framework for funds held by the Court Funds Office,
England & Wales
Capital growth only
65%
Capital growth and income
50%
Maximum income
Special
All funds held in special account
Special
Note: the percentage figures represent the amount invested in an Equity Index
Tracker Fund (EITF). Source: Investment framework for children and protected
beneficiaries, Court Funds Office website.

6.4 Oversight
Under Section 45 (3) of the Administration of Justice Act 1982, the Comptroller
and Auditor General (C&AG) is responsible for examining and certifying the
Accountant General’s Accounts and laying before Parliament a copy of the
Accounts together with his certificate and report.

Joint Committee on Justice and Equality
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7. Remit of Comptroller and Auditor General in Ireland
7.1 Statutory basis of the C&AG
In Ireland, the Comptroller and Auditor General (C&AG) is an independent
constitutional officer appointed by the President on the nomination of Dáil
Éireann. The position is provided for under Article 33 of Bunreacht na hÉireann
wherein the functions are detailed as twofold:
“…to control on behalf of the State all disbursements; and
to audit all accounts of moneys administrated by or under the authority of
the Oireachtas.”
In all, the C&AG audits the annual financial statements of over 350 public bodies
and funds,9 but he (currently Mr. Seamus McCarthy)10 does not audit private
companies or commercial State-sponsored bodies. Furthermore, the remit of the
C&AG does not currently extend to those funds under the control of the Courts.
The original statutory basis for the auditing of Government expenditure was set
down in the Exchequer and Audit Departments Act 1866 (with minor
amendments in 1921) and under Article 62 of the 1922 Constitution of Saorstát
Éireann, the Irish Free State. The Office of the C&AG was formally established
under the Comptroller and Auditor General Act 1923.11
However, the role and remit of the C&AG has changed significantly since its
establishment. In particular, in January 1985 the Dáil Committee of Public
Accounts (PAC) produced a Special Report on “The Resources and Functions of
the Comptroller and Auditor General”12 which recommended that an in-depth
examination be carried out into the statutory role of the C&AG and that such
examination should pay particular attention to the concept of “value for money”
auditing in a comparative context.13 Speaking on the Report in a Dáil Éireann
debate14, the then Chairman of the PAC, Gay Mitchell TD, stated the following:
9

Comptroller and Auditor General (2013) Corporate Report 2012. Pg.1.
Biography available on the C&AG website at
http://www.audgen.gov.ie/viewdoc.asp?fn=/documents/aboutus/Biography_EN.htm
11
A succinct pre-1980 history of the Office of the C&AG and the Public Accounts Committee is provided by
O'Halpin, Eunan (1985) “The Dáil committee of public accounts, 1961-1980,” Administration, 32:4 (1985), 483511.
12
Report available at http://opac.oireachtas.ie/AWData/Library3/Library2/DL045619.pdf
13
In a later debate in Dáil Éireann (4 March 1989), the Chairman of the PAC stated that expanding the role of the
C&AG was in line with recent developments at that time in other countries, chiefly in Canada (1977), New
Zealand (1977), Australia (1979) and the UK (1983). Value for money (VFM) reporting was summarised by the
Chairman of the PAC (Gay Mitchell T.D.) as comprising three elements (a) spending less / economy:
10
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“It is wholly unacceptable, and totally anachronistic that the Public
Accounts Committee should operate under terms of reference more
applicable to the level of expenditure at the foundation of the State,
and that the Comptroller and Auditor General should derive his powers
largely from legislation made in 1866, supplemented by minor
legislation in 1921 and 1923.
“There is little point in the 1937 Constitution giving the Comptroller
and Auditor General [C&AG] independence akin to that of a High Court
Judge if we then do not give him the powers and authority to carry out
a modern audit function on behalf of the State.”
In response to the Report, the Minister for Finance invited the Committee to
submit their proposals on how legislation relating to the C&AG might be
improved. Following the publication of the findings of the Advisory Group on
Public Financial Accountability set up by the PAC in 1988 (May 1988 Report), a
White Paper on the Role of the C&AG was published in October 1992. This led to
new legislation, the Comptroller and Auditor General (Amendment) Act 1993.

7.2 The Comptroller and Auditor General (Amendment) Act 1993
The role and functions are defined under the Comptroller and Auditor General
(Amendment) Act 1993 (hereafter the ‘1993 Act’). This Act changed the scope
and nature of the C&AG’s audit function and became the legislative basis for
value for money (VFM) auditing of Exchequer expenditure in Ireland. Under the
1993 Act, additional powers were granted to the C&AG to conduct:
A. Value for money (VFM) examinations of bodies audited by the C&AG,
B. Inspections in relation to port companies/harbour companies and bodies
in receipt of 50% or more of their gross income from public funds; and
C. Special reports into general matters arising from C&AG audits, inspections
(Section 8 of the Act) and VFM examinations (Section 9 of the Act).

minimising the cost of resources acquired or used; (b) spending well/efficiency: relationship between output
and resources utilised and (c) spending wisely/effectiveness: how successful do outputs achieve policy
objectives.
14
Dáil Éireann debate (4 March 1989) See: http://debates.oireachtas.ie/dail/1989/03/14/00027.asp
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However, with the commencement of the 1993 Act, the primary statutory
function of the C&AG was unchanged. Under Section 3 of the Act, the C&AG is
mandated to carry out an audit of the Appropriation Accounts of each
Departmental and Office of State15 Vote annually and certify such accounts if
they, in the opinion of the C&AG, properly present the receipts and expenditure
allocated under that Vote. These are considered monies administered by or
under the control of the Oireachtas.
However, notwithstanding the above specificity as stated in the 1993 Act, Forde
and Leonard (2013)16 state that “the full nature and scope of [the C&AG’s]
functions have never been judicially defined, in particular what exactly is
involved in “control [ling] disbursements” and which funds are “administered
under the authority of the Oireachtas” though the authors state that ‘auditing all
accounts’ is “reasonably clear”.

7.3 Remit of the Comptroller & Auditor General
The C&AG is currently responsible for the audit of the following, as detailed in
the First Schedule of the 1993 Act:


All Government Departments and Offices of State;



Funds administered by Government Departments;



Bodies involved in the collection of State revenue i.e. the Office of the
Revenue Commissioners;



Educational bodies such as universities, other third level institutions (i.e.
Institutes of Technology) and related agencies (i.e. the Higher Education
Authority and the State Examinations Commission);



Non-Commercial State Sponsored Bodies (SSBs);17 and

15

Also known as ‘Central Offices’.
Forde, Michael and Leonard, David (2013) Constitutional Law of Ireland. Third Edition. Bloomsbury. p.276.
17
As summarised by the Chairman of the PAC, Gay Mitchell T.D. in a 1989 Dáil Éireann debate, “There is a
fundamental difference between commercial and non-commercial State-sponsored bodies. Commercial Statesponsored bodies derive the greater part of their current revenue from the sale of goods and services; noncommercial State-sponsored bodies are similar to executive branches of Government Departments with almost
all revenue provided by way of voted moneys. It is the view of the Committee of Public Accounts that the
Comptroller and Auditor General should be relieved of his present powers and duties to audit certain commercial
State-sponsored bodies but that he should have the right of inspection of all these bodies and to report to the
Committee of Public Accounts who should have the right to look at the financial regularity of spending by these
bodies”. The right of inspection was extended under Section 8 of the 1993 Act.
16
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Boards and Agencies, Vocational Education Committees (since dissolved
and replaced by Education and Training Boards).

The broad principle underlying the range of audit by the C&AG is that where
voted money is a direct source of a body’s annual income, the C&AG is
appointed the auditor or is at least granted a right to examine its books of
accounts.
However, section 5(1) of the 1993 Act makes an explicit exception for funds
managed by the Courts. It states:
“The Comptroller and Auditor General shall, in addition to the accounts
which he is required by other sections of this Act or by or under any
other enactment to audit … the accounts for each financial year of any
fund owned, or operated or controlled by or for, or held in trust by or
for, a Minister of the Government or a Department (other than a fund
under the control of the Courts)”.
Under Section 8 of the 1993 Act, the C&AG can also inspect the accounts and
other records of any organisation/body where 50% of its gross income comes
from the State, in order to determine to what extent monies have been spent for
the purpose for which it was authorised (by the Oireachtas) and whether that
expenditure was in accordance with conditions as specified by a Minister,
Department or applicable body. However, the income calculation threshold (50%
of gross funding) whereby the C&AG may inspect an organisation in receipt of
public monies has been highlighted as a grey area over which categories of
funding may be considered in this calculation.
Under Section 5 of the 1993 Act, the C&AG may, upon appointment, also audit
the accounts of other bodies or funds in receipt of Oireachtas funds by
agreement with the body concerned and with the consent of the Minister for
Finance.18 Under Section 21, the Minister may (by order) add or remove a body
from these Schedules by amending the First, Second and Third Schedules of the
1993 Act.

18

Department of Public Expenditure and Reform (2011) The Role and Responsibilities of Accounting Officers: A
Memorandum for Accounting Officers. Government Accounting Section. September 2011.
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The remit of the C&AG was further broadened by the passing of the Comptroller
and Auditor General and Committees of the Houses of the Oireachtas (Special
Provisions) Act 1998 which provides for Dáil Éireann to request the C&AG to
carry out an investigation into circumstances that pose a ‘substantial risk to the
revenues of the State’. A number of Acts, including the majority of the 1998 Act
and an amendment to that Act (Committees of the Houses of the Oireachtas
(Compellability, Privileges and Immunities of Witnesses) (Amendment) Act
2004) were repealed by the Houses of the Oireachtas (Inquiries, Privileges and
Procedures) Act 2013. The following section refers to the remit of the C&AG
specific to the following bodies:
A. Commercial State companies or organisations acting with a commercial
remit;
B. Harbour

companies,

tourism

organisations,

vocational

education

committees (VECs) / education and training boards (ETBs);
C. Local authorities.

7.4 The PAC as chief client of the Comptroller & Auditor General
The terms of reference of the Dáil Committee of Public Accounts (PAC)19 as set
out in Standing Order 165 of Dáil Éireann (see Appendix 1) are closely aligned to
that of the Office of the C&AG. As such, the PAC is seen as a chief client of the
C&AG. The relationship between the C&AG and the PAC is succinctly summarised
by O’Halpin (1985)20 as follows:
“The dependence of the PAC upon the Comptroller and Auditor General
has already been mentioned. He in turn relies on the committee to
support him in his efforts to carry out his duties properly.”

19

The “global archetype” PAC is a fundamental facet of the British Westminster parliamentary system and in
many countries. It is the oldest parliamentary committee, first created in the 1860s by the then Chancellor of the
UK Exchequer (and later Prime Minister) W.E. Gladstone. As such, the PAC is a common feature in the
parliaments of former British colonies, Commonwealth Member nations and increasingly, many nonCommonwealth States. The historical purpose of such a committee was not to concern itself with policy
formation, but to examine whether public monies are applied for the purposes intended by Parliament and in
doing so that waste, inefficiencies and uneconomic use of such funds are appropriately scrutinised and
eliminated to ensure public financial accountability and transparency is assured.
20

O'Halpin, Eunan (1985) “The Dáil committee of public accounts, 1961-1980,” Administration, 32:4 (1985), 483-

511.
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The PAC may examine and report to the Dáil on all outputs of the C&AG after
such reports are presented to Dáil Éireann. In order to ensure that the PAC can
carry out its investigative and reporting functions effectively, Dáil Éireann has
made provision for the direct accountability of certain persons to the PAC known
as ‘accounting officers’ or ‘accountable officers / persons’.
The primary function of the C&AG is to audit the Appropriation Account of
monies received and spent by each Government Department and Office of State
commencing in April of the year following that to which the Account relates. The
C&AG then lays and, where applicable, certifies the audited Accounts before Dáil
Éireann and, following the enactment of the Comptroller and Auditor General
(Amendment) Act 1993, produces an annual report on the Accounts.
Historically, the key function of the PAC is primarily to scrutinise these outputs of
the C&AG and produce a report with recommendations which is laid before Dáil
Éireann. This activity comprises a substantial majority of the PAC’s work.

7.5 Inquiry by resolution of Dáil Éireann
Dáil Éireann has, in the past, passed a resolution requesting the C&AG compile a
report on a certain matter. In December 1998, the Comptroller and Auditor
General and Committees of the Houses of the Oireachtas (Special Provisions) Act
1998 was enacted which gave effect to the recommendations of the PAC and
which broadened the remit of the C&AG.
On 21 October 1998, Dáil Éíreann passed a resolution21 asking that the PAC
examine and report to Dáil Éireann, among other things, on any purported
settlement between financial institutions and the Revenue Commissioners in
respect of undeclared Deposit Interest Retention Tax (DIRT) and information
known to the financial institutions and regulatory authorities concerning the use
of bogus non-resident accounts. By means of that resolution, Dáil Éireann also
undertook to facilitate the PAC in its investigations.
Having considered the matter, the PAC decided that its existing powers would
not be sufficient to further its investigations into the matter. Accordingly, it
made a series of recommendations about how best to proceed which included a
21

Dáíl Éireann (1998) Private Members’ Business – Committee of Public Accounts: Motion , 21 October 1998.
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recommendation that the C&AG should be requested by Dáil Éireann to prepare
a report and be empowered to conduct an investigation. On receipt of this
report, the PAC would then continue its examination of the key issues, using
enhanced

powers

under

the

"compellability"

legislation

and

make

recommendations on further action.
The majority of the 1998 Act was repealed by the Houses of the Oireachtas
(Inquiries, Privileges and Procedures) Act 2013.

8. Stakeholder perspective
At its meeting of 11 October 2017, the Committee met with Ms Mary Farrell of
the Justice for Wards group, and with representatives of the Courts Service,
which has responsibility for the administration of the Wards of Court system in
Ireland. Officials of the Department of Justice and Equality also contributed.

8.1 Justice for Wards
Ms Farrell outlined the range of individuals represented by the Justice for Wards
group: some are older people with dementia and others are in more traumatic
situations. Some children have been injured at birth, some people sustained
brain injuries following accidents, while others have neurological disabilities: “We
deal with a wide range of people. Not all are in the same situation, but they have
one thing in common which has brought them into wardship, namely, the lack of
ability to make decisions about their affairs.”
She described the process of managing wards of court from the perspective of
wards and their families, outlining the difficulties faced by them, particularly
since the financial crisis:
“As neither the ward nor his or her family has any control over the
money once it is taken under the control of the Courts Service, families
rely heavily on the expertise of the Courts Service in the investment of
the funds. That has become a central issue for many wards since the
financial crisis during the years 2007 to 2009, inclusive, when the
funds of many wards were seriously depleted, to the point where many
of them lost their entire funds. Some of them were left to depend on
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social welfare payments when their funds were depleted owing to the
downturn in their value.”
Ms Farrell went on to argue that these losses were attributable at least in part to
poor management of the funds and bad investment decisions. It is the view of
the Justice for Wards group that due diligence did not take place, and that risk
management was poor or non-existent, particularly in respect of investment in
bonds and equities:
“The committee has been provided with extensive material on these
matters, including our written submission, various reports and other
relevant documents. It is our contention that some wards have lost
considerable amounts of money, that the investments did not meet their
needs and were not fit for purpose. It is also our contention that the
expertise required to make decisions on these investments and
appropriate risk avoidance strategies was not in place.”
She added that:
“There are four strands of investments, and there was one particular
area that lost out heavily. In that case, the entire fund was invested in
equities and bonds. There was no cash component on which to draw in
times of stress in the market. That has changed. One of the strategies
introduced in 2012 was that a cash holding would be provided, but it is
like locking the stable door when the horse has bolted. It is a bit late
when it has happened. Another risk-avoidance strategy, called a target
volatility trigger, has been introduced. It would trigger a reaction in
the fund if the value dropped below a certain level. That structure is
now in place, but it was not in place during the period we are talking
about.”
Ms Farrell stressed that there was no suggestion of misappropriation or fraud in
the management of funds. However, the Justice for Wards Group does feel
aggrieved not only about the management of funds, but also with the lack of
consultation and provision of information on the part of the Courts Service –
families of wards do not receive statements of account, and are not consulted on
how the funds are managed:
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“If one requests information, one gets exactly what one requests. If
one just looks for a note on the funds, one may receive the balance.
That would be just one single sheet. Unless one seeks more detailed
information about the performance of the fund and the folio of the
payments and receipts during the year, one will not get it … one will
get it if one knows what to look for. That means information about the
investments, how they performed over the year, the folio statement
showing what came in and what went out, and what is currently in the
fund … but we have to remember that very few people are able to do
that.”
She further outlined the lack of involvement experienced by the families of
wards when the performance of the investments started to waver:
“If accounts had been provided to us during the period that we are
discussing, 2007 to 2009, we would have been able to see what was
happening. We might have been able to intervene and, through the
office of wards of court, to ask what was happening and to say "We
notice that you have been doing X, Y, or Z". Because we did not have
any statements of account we did not know this was happening until it
had reached that point.”
The marginalisation of families in the management of funds is even greater, she
believes, in the case of those wards who are represented by the General Solicitor
for Minors and Wards. This is a court official, appointed by the President of the
High Court to act as a committee for a number of wards. This usually occurs
where there is no family member who is willing or able to act in that capacity.
Approximately 25% of cases fall into that category. Ms Farrell contended that
there was a lack of transparency and accountability in regard to the
administration of the funds, as well as issues surrounding appointments:
“The Courts Service says it has independent experts on the investment
committee as well. That was discussed and it was asked how it
acquired this person. It was said that the position rotated. The expert
was named and the position rotated but when we looked at our records
we could see that this person has been in situ since 2008, and this is
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2017, so I do not know where the rotation is occurring or how it is
occurring. All kinds of questions like that arise.”
To improve accountability, Ms Farrell recommended that the Comptroller and
Auditor General audit the funds. There are impediments to this at present,
however. Additionally, Ms Farrell noted that a retrospective audit may be
necessary to investigate whether or not there were anomalies over the last
decade. The Justice for Wards group believes that a judicial inquiry into these
matters is ultimately required.
Other issues were also highlighted by the Group, including lack of access to legal
redress within the courts system. Ms Farrell outlined difficulties in terms of
acquiring appropriate legal expertise, and the prohibitive costs involved:
“[parents were] taking their children out of wardship on discovering
that they are capable of managing their own affairs but found that
going through that process in the courts can be quite onerous and
expensive. Furthermore, not all solicitors are well informed in this
area. It is a niche area, so to speak and the process is very difficult. As
for us doing anything about this in the legal arena, it just would not be
feasible. We could not afford it. There is no way of doing this legally;
no way of sorting any of this out.”
Ms Farrell called for the implementation of a recommendation of the 2015 report
by the PAC that the remaining portion of depleted funds should be disregarded
for assessment of medical card entitlement and other State benefits:
“The report of the Committee of Public Accounts from 2015 made
recommendations around exemptions. It recommended, for example,
that wards whose funds are running low would be exempted from the
normal qualifying criteria when they apply for a medical card or other
State

benefits.

Some

groups

of

people

who

have

received

compensation, such as the hepatitis C group, have had the earnings
from their funds disregarded when they applied for a medical card or
other State benefits. We certainly believe that the wards should be
treated in a similar fashion. There is no linkage between the wards of
court system and any other services such as health or social welfare.
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Such a linkage could bring about a change in that regard and help or
support wards of court in terms of what they are trying to do.”
Finally, Ms Farrell noted that Ireland had yet to ratify the UN Convention on the
Rights of Persons with Disabilities, and that ratification of this Convention would
assist wards of court.

8.2 Courts Service
Representatives of the Courts Service offered a very different perspective on
how funds have been managed on behalf of wards of court.
Mr Seán Quigley, Head of Resource Management and Accountant for the Courts
of Justice, stated that they are fully aware of the concerns of the Justice for
Wards group and indeed individual committees and their families, where there is
a possibility that funds related to those they care for are being depleted and
could in some cases run out in the years ahead. However, they argue that the
group's singular focus on the investment performance of the growth fund, as the
main factor causing the depletion of funds, “is misguided and is not factually
correct.”
Mr Quigley first elaborated upon the current governance arrangements, noting
that these arrangements were put in place in 2002 following two comprehensive
external reviews, one by the National Treasury Management Agency and the
other by Mercer Investment Consulting. He further noted that, in a completely
unsolicited review carried out by Key Capital and PwC, in 2014, they found that
the approach the Courts Service has taken to having a balanced portfolio for
wards of court who require protection from inflation associated with long-term
care was an example of best practice.
He then dealt specifically with the growth fund, and took issue with the alleged
poor performance of investments for wards of court. The investment objective of
the growth fund, he stated, is primarily to achieve capital appreciation over the
medium to long term. This is necessary in certain cases to provide for
expenditure over the projected lifetime of the ward of court:
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“It is claimed that substantial losses have been suffered by wards of
court in this fund. As far as we can establish, the only basis for this is
an article in a Sunday newspaper, in the immediate aftermath of the
financial crisis. We find that article misleading and inaccurate. We have
reviewed all ward cases in the growth fund during the financial crisis.
The vast majority of cases actually realised gains when units were sold
during this period. This was possible as in the majority of cases
sufficient gains had been accumulated since the funds were first
invested in the growth fund. In a minority of cases where losses were
incurred the amounts were quite small and have to be viewed in the
longer term which this fund was designed for.”
He also cited in support of his case the Aon Hewitt report of 2016 which was
commissioned by the Courts Service in response to the PAC report of July 2015.
It found that the Courts Service adopted a “least risk” approach to investment,
and that the level of risk taken was prudent and consistent with ensuring that
the value of the funds available for the care of the ward was enhanced to
provide for their care over the longest period possible. It also found that the
growth fund was an appropriate strategy for those with long-term care needs.
The Courts Service submitted that the singular focus upon investment
performance as the sole factor that could contribute to the depletion of funds,
and within the narrow period of the financial crisis in 2008, overlooks a number
of other factors which resulted in the depletion of some investment funds for
wards of court:
“There also appears to be a presumption that the compensation
awarded by the courts is intended to provide for all of the ward's care
needs for his or her lifetime. This may not be possible in all cases.
Factors such as contributory negligence or the nature in which the
award is determined can result in an amount that will not meet the
lifetime care needs of the ward. Furthermore, awards made 30 or more
years ago may well prove to be inadequate. It can be quite difficult to
predict what will happen over an extended life period. The person may
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live longer, or there may have been unforeseen expenses such as
medical inflation. The shortcomings in that system have been
recognised by the Law Reform Commission, who have produced a
number of reports, including recommendations about the introduction
of periodic payments. Legislation is awaited to deal with this matter.”
It was further noted that the Courts Service has no input whatsoever into the
judicial process which determines the amount of damages awarded. It has to
deal with the outcome of the court case and, taking all circumstances into
account, make investment decisions that seek to prolong the value of the sum
awarded in the best interests of the ward. The level of expenditure, very often
requested by the committee or family, and incurred to care for the ward, will
obviously reduce the available funds over time.
However, the Courts Service insists that the investment performance of the
growth fund has not been a contributory factor in the depletion of court funds. In
fact the opposite is the case:
“We have never denied that the growth fund, which has an equity
element, experienced a drop in value as a result of the financial crisis
during 2008. However, just because there was a drop in value in the
unit price does not mean that an actual monetary loss arose. That
would only arise if units were sold at that time at a price below which
they were purchased. It is also necessary to take account of the
performance of cases invested in the growth fund over the longer
term, and not solely focus on the period of the financial crisis in 2008.”
According to Mr Quigley, there has been a cumulative growth in that fund of
almost 90%, which is an average return of 6.5% over the past 14 years. This
includes the impact of the financial crisis. When the fund dropped in 2008, it was
still 22% or 23% up on what it was when it was established. This explains why
losses would not have been realised in a number of cases. The performance,
even at the lowest point, was above the performance of other funds which might
have been regarded as less risky. That has to be taken into account. Further, the
recovery of the unit price since 2009 has been quite extensive. The drop in value
in 2008 was fully recovered long ago.
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He challenged the implication in some of the points raised by the Justice for
Wards group that wards of court funds, which have been invested in the growth
fund, should not have been exposed to the type of fluctuations experienced by
the growth fund:
“The alternative would have been to place the ward's fund in a fund
made up of a combination of cash and bonds, perhaps with a much
lower level of equity. We have funds like that, and over the equivalent
period the performance would have yielded approximately 35%. There
is a significant gap between the growth fund and another fund that
might have been regarded as less risky. If the money had gone into
the less risky fund we would have achieved 35% over the past 14
years as opposed to 90%.”
He also challenged claims that a number of individuals have suffered very
significant losses: “We have looked at all the cases, and we can find no evidence
of very significant losses. There were a small number of cases where there were
small amounts of loss.”
Regarding the provision of information to the families of wards in respect of the
performance of investment funds, Ms Geraldine Hurley, Head of Superior Courts
Operations Directorate, stated that up to now, in all cases where committees
request information, comprehensive information issues from the Office of Wards
of Court or the accountant’s office. More recently, in addition, they have now
commenced issuing annual statements to committees of all wards of court,
issuing 120 statements in the weeks leading up to its meeting with the Justice
and Equality Committee in October 2017. All committees were to receive
statements over the following weeks, and these will issue automatically
thereafter.
In terms of implementation of legislative reforms introduced by the Assisted
Decision-Making

(Capacity)

Act

2015,

Ms

Hurley

noted

that

primary

responsibility for implementing these new statutory provisions rests with the
Department of Justice and Equality and the Department of Health. Work is
ongoing in establishing the new assisted support service, which will be
responsible for managing the new decision-making regime under the auspices of
the Mental Health Commission. The Courts Service is represented on the
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interdepartmental steering group working on the establishment of the decision
support service and is working with the steering group and closely with relevant
Departments in the transition to the new system.
Representing the Department of Justice and Equality, Mr Conan McKenna
conceded that it has taken longer than anyone would have liked to have made
significant progress on the Decision Support Service. However, the director of
the new service, Ms Áine Flynn, is now in place, and the budget has now been
confirmed for the service to get it up and running and give it the money it needs
for start up purposes during 2018. It is hoped the service will be up and running
at the beginning of 2019.
On the issue of possible oversight by the C&AG, Mr Quigley pointed out that “the
Courts Service was before the PAC in 2001, and we accepted at that point that
that the C&AG would audit these funds. The problem is that there is a legislative
barrier in that the Comptroller and Auditor General (Amendment) Act 1993
specifically precludes it. The legislation has to be changed. That is not something
we control.”
Mr McKenna, for the Department added on this issue that while there seems to
be no serious policy objection in regard to the C&AG becoming and auditor for
these funds, the Department is awaiting a view from the Attorney General as to
whether the C&AG can constitutionally and legally become involved in this area.
The remit of the C&AG is very specifically rooted in the Constitution and relates
to oversight of funds and moneys that are the subject of Oireachtas Votes. The
funds in question are private funds held in trust by the High Court on behalf of
the wards: “Nobody is saying that what was suggested cannot be done, but we
cannot move forward until we get a definitive view from the Attorney General as
to whether it is possible. We expect that very soon.”
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Recommendations
1. The Committee heard conflicting and diverging evidence as to how
prudently and effectively funds for wards of court have been managed. As
such, the Committee is strongly of the view that a comprehensive audit
must be conducted of the cases identified by the Justice for Wards group
of funds having been significantly depleted during the years of the
financial crisis – 2007-2009. This audit must be conducted by a fully
independent third party, and must examine realised losses incurred during
the period and the long-term impact of this on the level of certain funds.
This audit should be carried out in consultation with the Justice for Wards
group, and should consider any evidence the group wishes to submit.
2. While the Committee welcomes the fact that the Courts Service has stated
it is commencing the issuing of annual financial statements to all wards,
we are strongly of the view that a fully independent review of the Courts
Service’s disposition towards and interaction with Wards and their
families/guardians is undertaken. A culture change is apparently needed
that will lead to a more involved and informed relationship with
parents/guardians.
3. It is clear that, for various reasons, a number of wards and their families
are in a perilous financial situation, with funds almost exhausted, and
inadequate to meet their long-term needs. The Committee calls upon the
various State agencies involved, including the Department of Justice and
Equality, the Department of Employment Affairs and Social Protection and
the HSE to work together to identity the individuals at risk, and to draw
up contingency plans to provide for their essential needs, including health
care and accommodation. This initiative should be set in train immediately
given the serious situation that some wards and their families find
themselves in.
The Committee also recommends that in the cases where the funds for a
ward of court are depleted, the remaining portion of the funds should be
disregarded for assessment of medical card entitlement and other State
benefits.
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4. The new Decision Support Service, to be based in the Mental Health
Commission, was introduced in the Assisted Decision-Making (Capacity)
Act 2015, but has still not been established. The Committee urges the
Government to provide whatever resources are necessary to ensure that
the Decision Support Service is fully operational as soon as possible.
5. The Committee - subject to the view of the Attorney General that it is
legally and constitutionally permissible - recommends that the Comptroller
and Auditor General (Amendment) Act 1993 be amended so that the
investments funds for wards of court can be audited by the C&AG.
6. The Committee calls upon the Government to ratify the UN Convention on
the Rights of Persons with Disabilities without further delay.
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Frances Black
(CEG)

Lorraine CliffordLee
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Martin Conway

Niall Ó Donnghaile

(FG)

(SF)

Notes:
1. Deputies nominated by the Dáil Committee of Selection and appointed by
Order of the Dáil on 16th June 2016.
2. Senators nominated by the Seanad Committee of Selection and appointed
by Order of the Seanad on 20th July 2016.
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Appendix 2 – Terms of Reference of Committee
JOINT COMMITTEE ON JUSTICE AND EQUALITY
TERMS OF REFERENCE

a.

Functions of the Committee – derived from Standing Orders [DSO 84A; SSO
70A]

(1) The Select Committee shall consider and report to the Dáil on—
(a) such aspects of the expenditure, administration and policy of a
Government Department or Departments and associated public
bodies as the Committee may select, and

(b)

European

Union

matters

within

the

remit

of

the

relevant

Department or Departments.

(2) The Select Committee appointed pursuant to this Standing Order may be joined with
a Select Committee appointed by Seanad Éireann for the purposes of the functions
set out in this Standing Order, other than at paragraph (3), and to report thereon to
both Houses of the Oireachtas.

(3) Without prejudice to the generality of paragraph (1), the Select Committee appointed
pursuant to this Standing Order shall consider, in respect of the relevant Department
or Departments, such—

(a) Bills,

(b) proposals contained in any motion, including any motion within the meaning of
Standing Order 187,
(c) Estimates for Public Services, and

(d) other matters as shall be referred to the Select Committee by the Dáil, and

(e) Annual Output Statements including performance, efficiency and effectiveness in
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the use of public monies, and

(f) such Value for Money and Policy Reviews as the Select Committee may select.
(4) The Joint Committee may consider the following matters in respect of the relevant
Department or Departments and associated public bodies:

(a) matters of policy and governance for which the Minister is officially responsible,

(b) public affairs administered by the Department,
(c) policy issues arising from Value for Money and Policy Reviews conducted or
commissioned by the Department,

(d) Government policy and governance in respect of bodies under the aegis of the
Department,
(e) policy and governance issues concerning bodies which are partly or wholly
funded by the State or which are established or appointed by a member of the
Government or the Oireachtas,

(f) the general scheme or draft heads of any Bill,
(g) any post-enactment report laid before either House or both Houses by a
member of the Government or Minister of State on any Bill enacted by the
Houses of the Oireachtas,

(h) statutory instruments, including those laid or laid in draft before either House or
both Houses and those made under the European Communities Acts 1972 to
2009,

(i) strategy statements laid before either or both Houses of the Oireachtas pursuant
to the Public Service Management Act 1997,
(j) annual reports or annual reports and accounts, required by law, and laid before
either or both Houses of the Oireachtas, of the Department or bodies referred
to in subparagraphs (d) and (e) and the overall performance and operational
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results, statements of strategy and corporate plans of such bodies, and

(k) such other matters as may be referred to it by the Dáil from time to time.
(5) Without prejudice to the generality of paragraph (1), the Joint Committee appointed
pursuant to this Standing Order shall consider, in respect of the relevant Department
or Departments—

(a) EU draft legislative acts standing referred to the Select Committee under
Standing Order 114, including the compliance of such acts with the principle of
subsidiarity,
(b) other proposals for EU legislation and related policy issues, including
programmes and guidelines prepared by the European Commission as a basis
of possible legislative action,

(c) non-legislative documents published by any EU institution in relation to EU
policy matters, and

(d) matters listed for consideration on the agenda for meetings of the relevant EU
Council of Ministers and the outcome of such meetings.

(6) Where a Select Committee appointed pursuant to this Standing Order has been joined
with a Select Committee appointed by Seanad Éireann, the Chairman of the Dáil
Select Committee shall also be the Chairman of the Joint Committee.
(7) The following may attend meetings of the Select or Joint Committee appointed
pursuant to this Standing Order, for the purposes of the functions set out in
paragraph (5) and may take part in proceedings without having a right to vote or to
move motions and amendments:
(a) Members of the European Parliament elected from constituencies in Ireland,
including Northern Ireland,

(b) Members of the Irish delegation to the Parliamentary Assembly of the Council of
Europe, and
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(c) at the invitation of the Committee, other Members of the European Parliament.

(8) A Select Committee appointed pursuant to this Standing Order may, in respect of any
Ombudsman charged with oversight of public services within the policy remit of the
relevant Department or Departments, consider—
(a) such motions relating to the appointment of an Ombudsman as may be referred
to the Committee, and
(b) such Ombudsman reports laid before either or both Houses of the Oireachtas as
the Committee may select.

b. Scope and Context of Activities of Committees (as derived from Standing
Orders) [DSO 84; SSO 70]

(1)

The Joint Committee may only consider such matters, engage in such activities,
exercise such powers and discharge such functions as are specifically authorised
under its orders of reference and under Standing Orders; and

(2)

Such matters, activities, powers and functions shall be relevant to, and shall arise
only in the context of, the preparation of a report to the Dáil and/or Seanad.

(3)

The Joint Committee shall not consider any matter which is being considered, or
of which notice has been given of a proposal to consider, by the Committee of
Public Accounts pursuant to Standing Order 186 and/or the Comptroller and
Auditor General (Amendment) Act 1993; and

(4)

any matter which is being considered, or of which notice has been given of a
proposal to consider, by the Joint Committee on Public Petitions in the exercise of
its functions under Standing Orders [DSO 111A and SSO 104A].

(5)

The Joint Committee shall refrain from inquiring into in public session or
publishing confidential information regarding any matter if so requested, for
stated reasons given in writing, by—
(a)

a member of the Government or a Minister of State, or

(b)

the principal office-holder of a body under the aegis of a Department or
which is partly or wholly funded by the State or established or appointed by
a member of the Government or by the Oireachtas:

Provided that the Chairman may appeal any such request made to the Ceann
Comhairle / Cathaoirleach whose decision shall be final.
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(6)

It shall be an instruction to all Select Committees to which Bills are referred that
they shall ensure that not more than two Select Committees shall meet to
consider a Bill on any given day, unless the Dáil, after due notice given by the
Chairman of the Select Committee, waives this instruction on motion made by the
Taoiseach pursuant to Dáil Standing Order 28. The Chairmen of Select
Committees shall have responsibility for compliance with this instruction.
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Appendix 3 – Witnesses and Official Report

Wednesday 11th October 2017
Justice for Wards Group:
Ms. Mary Farrell

The Courts Service:
Ms. Geraldine Hurley, Head of Superior Courts Operations Directorate
Mr. Sean Quigley, Head of Resource Management and Accountant for the Courts
of Justice
Mr. James Finn, Registrar for Wards of Court

Department of Justice and Equality:
Mr. Conan McKenna, Assistant Secretary
Ms. Yvonne Walsh, Assistant Principal, Courts Policy Unit
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1.

Introduction

1.1

The Law Society notes that the Disability (Miscellaneous Provisions) Bill 2016 (2016
Bill) passed the Second Stage in the Dáil in February 2016 and is now proceeding to
Committee Stage.

1.2

Minister McGrath, Minister of State for Disabilities, stated in the Dáil that the
legislative provisions relating to the issue of Deprivation of Liberty will be included in
the Bill at Committee Stage. The Society has already confirmed1 that it may make a
submission on this issue when it has sight of the draft provisions.

1.3

The purpose of this submission is to recommend that additional amendments to the
Assisted Decision-Making (Capacity) Act 2015 (2015 Act) be included in the 2016 Bill.
This is to ensure that, in the review of the capacity of wards who are adults (as
provided for in Section 54 of the 2015 Act), their rights are fully respected and that
each ward is treated on an equal basis with a ‘relevant person’ within the provisions of
the 2015 Act.

1.4

In 2015, the Law Society made a submission on the rights of wards of court and is
disappointed that the respect for these rights is not fully addressed in the 2015 Act.
This gap does raise questions as to compliance with the UN Convention on the Rights
of People with Disabilities (UNCRPD) for a ward of court who is transferring from the
old ‘lunacy’ regime to the new arrangements under the 2015 Act.

1

Law Society Submission on amendments necessary to existing statutory provisions to comply with
the ratification of the UNCRPD to Department of Justice and Equality, Department of Health and
Department of Social Protection – February 2017.
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2.

Applications to Court in respect of Relevant Persons and Related
Matters

2.1

Part 5 of the 2015 Act (Sections 36 – 52) deals with applications to court in respect of
relevant persons. In particular it provides that, in an application to court under Part 5,
a relevant person can be assisted by either a legal or non-legal representative in
addition to an entitlement to Legal Aid (if required) in respect of such applications.

2.2

Section 36 acknowledges the right of the ‘relevant person’ to have legal
representation and provides that, if the relevant person has not instructed a legal
practitioner, and there is no decision-making assistant, co-decision-maker, decisionmaking representative, or attorney for the relevant person, or if there are such but
they are not willing to assist the relevant person during the course of the hearing, and
there is no other person (e.g. an independent advocate) in respect of whom the court
is satisfied that such person is suitable, willing and able to assist the relevant person
during the course of the hearing, the court may direct the Director of the Decision
Support Service to appoint a ‘court friend’ for the relevant person. A court friend for a
relevant person is a person who assists the relevant person in relation to an
application under Part 5 and who may make submissions to the court on behalf of the
relevant person.

2.3

Sections 48 and 49 provide for an interim order to be made by the court (Section 48)
and for a review of a declaration as to capacity and specifies that such reviews will
take place periodically but in any event at least every 12 months (Section 49). As
such, interim orders and reviews will be made by the court and the relevant person
will be entitled to representation in relation to such applications.

2.4

Section 52 amends the Civil Legal Aid Act 1995 to provide that a ‘relevant person’ is
entitled to legal aid (to include legal advice) for the purposes of an application under
Part 5 of the 2015 Act. Section 52 further specifies that, if a legal aid certificate has
not been granted to the applicant in respect of such application, the Legal Aid Board
may seek to recover some or all of the costs of providing legal aid to the relevant
person.

2.5

The ‘court’ as defined for the purpose of Part 5 of the 2015 Act means the Circuit
Court. Therefore legal aid is not available for any application where the jurisdiction of
the High Court is necessary or indeed in relation to matters outside of the scope of
Part 5 of the 2015 Act where the jurisdiction of the Circuit Court may be invoked.

2.6

It is also noted that Section 38 provides that the court when appointing a person to be
a decision-making representative for a relevant person must consider the suitability of
a person to be a decision-making representative and also must have regard to the
following:

5
60







2.7

The known will and preferences of the relevant person;
The desirability of preserving existing relationships within the family of the
relevant person;
The relationship (if any) between the relevant person and the proposed
representative;
The compatibility of the proposed representative and the relevant person;
Whether the proposed representative will be able to perform the function to be
vested in him or her;
Any conflict of interest.

In addition to the requirement in the 2015 Act that the decision-making representative
be a suitable person, Sections 39 and 40 specify the persons who are not eligible or
who are disqualified from being such representative.
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3.

Review of Existing Wards of Court

3.1

Part 6 of the 2015 Act (Sections 53 – 57) provides for the review of capacity of wards
who are adults and provides that any such application be made to the ‘wardship court’
and that such review is to take place within a period of three years from the date of
commencement of Part 6. The ‘wardship court’ is defined as meaning the High Court or
Circuit Court who exercised its jurisdiction in wardship matters and the review of each
ward will be made by the court who made the order by virtue of which the ward is a ward.
This in effect is the transition, where it is appropriate, for a ward of court to transfer from
the current wardship regime under the provisions of the Lunacy Regulations (Ireland) Act
1871 to the new arrangements under the 2015 Act. All wards will be discharged from
wardship.

3.2

However, Part 6 of the 2015 Act does not make the same provision for wards of court as
provided in Part 5 for a relevant person. The ward is not being given equal treatment (as
required by the UNCRPD) to a relevant person. Part 6 is silent as to whether the ward is
to be assisted in court in relation to an application to the court in any such review,
whether any person/court friend is entitled to make submissions to the court on the
ward’s behalf, and very importantly there is no provision for the ward to avail of legal aid,
if he or she requires to do so, in respect of an application to the court for a review of his
or her capacity. This is all the more surprising given that the review is a statutory
requirement for the purposes of the 2015 Act.

3.3

The committee of the ward is a person who may be in a position to assist the ward in any
review of capacity before the court. However, it would be important that the criteria as to
suitability, eligibility and qualification (as set out at 2.6 above) be applied by the court to
allowing any existing committee to assist the ward in such application. On the question
of suitability alone, many practitioners with experience in wardship matters have
encountered situations where there are risks between possible personal interests of the
committee for a ward and the interests of the ward. Even where risks of a legal conflict
of interest do not arise, there may be personal issues between the ward and his or her
committee, which give rise to a compatibility issue and would prevent the ward from
having confidence in his or her committee in the role envisaged. Therefore, it is important
that the criteria set out in Section 38(5), Section 39 and Section 40 of the 2015 Act be
applied by the court in assessing suitability of a committee who may be available to
assist the ward in any application for a declaration under Section 55 of the 2015 Act and
indeed to being appointed by the court (if the ward lacks capacity) to be the decisionmaking representative.

3.4

The Law Society submits that by virtue of Article 40.1 of the Constitution of Ireland - All
citizens shall, as human persons, be held equal before the law and by virtue of Article
12.2 of the UNCRPD - State Parties shall recognise that persons with disabilities enjoy
legal capacity on an equal basis with others in all aspects of life that provision must be
made for similar assistance to be available and that legal aid be provided for a ward of
court in any application to the court for a review of his or her capacity in the same
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manner that it will be available to a ‘relevant person’ who makes an application to court
within the provisions of Part 5 of the 2015 Act. It simply cannot be envisaged that the
rights of the most vulnerable group whose decision-making capacity is at issue would be
denied assistance and access to legal aid if they were not in a financial position to meet
the costs of such application personally.
3.5

It is understood that most of the orders made by the court by virtue of which the ward is a
ward were made by the High Court. It is therefore essential that any extension to the
Civil Legal Aid Act 1995 applies in respect of an application for the review of the capacity
of a ward be it to the Circuit Court or High Court (i.e. an application to the wardship court
and not simply the court as defined in the 2015 Act).

3.6

The Law Society further submits that Principle 1 (Respect for Human Rights) of the
Governing Principles of the Council of Europe’s Recommendation No R (99) 4 on
Principles Concerning the Legal Protection of Incapable Adults does not envisage
legislation which provides for the exercise of functions in relation to a ‘class of wards’ as
provided for in Section 57(b) of the 2015 Act as complying with international human
rights obligations.

3.7

That Principle provides that ‘… the fundamental principle underlying all other principles,
is the respect for the dignity of each person as a human being. The laws,
procedures and practices, relating to the protection of incapable adults shall be based on
respect for their human rights and fundamental freedoms…’

3.8

In addition, Section 8 of the 2015 Act sets out the Guiding Principles which must be
applied for the purposes of any intervention and states that the intervener (which
includes the Circuit Court, the High Court and the Director of the Decision Support
Service) must give effect to those principles. The principles include giving effect to the
will and preferences of the person, so far as reasonably ascertainable, taking account of
the beliefs and values of the person and taking account of any other factors which the
person would be likely to consider if he or she were able to do so. Section 57 therefore
needs to be recast to allow the wardship court and the Director of the Decision Support
Service to give effect to the statutory criteria (Guiding Principles) as set out in Section 8.
The wishes and values of each ward must be considered separately having regard to
his or her individual circumstances and the dignity of each ward as an individual human
being must be fully respected as is required by the State’s international human rights
obligations.

3.9

It is implicit in the current wording of Section 57 of the 2015 Act that the court will simply
direct the Director to exercise his or her functions in relation to the ward and that no
order is necessary to appoint a decision-making representative, as it is inferred that the
committee will continue to act for a ward who lacks capacity. For the reasons set out in
paragraph 2.3 above, it is important that, on the review of the capacity of the ward by the
wardship court, the court also ensures that the person to make future decisions on behalf
of the ward is a suitable person. Section 57 of the 2015 must therefore clarify that the
court must positively assess the suitability of the person to make decisions on behalf of
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the ward who is now discharged from wardship and who transitions into the new system
as provided for in the 2015 Act.
3.10

The rights of wards of court are further compromised by virtue of their exclusion from the
provision of Section 139 of the 2015 Act, which provides that applications to the court
under Part 5 (relevant person), Part 7 (donor of an enduring power of attorney) and Part
8 (maker of an advance healthcare directive) shall be heard in the presence of the
relevant person or persons concerned unless certain circumstances as set out in that
section arise which includes the provision that the fact that the relevant person is not or
would not be present in court would not cause an injustice to that person. Equal
treatment for a ward requires that the court must also consider whether, if a ward ‘is not
or would not be present in court for a review of his or her capacity, it would not cause an
injustice to the ward (as provided for a relevant person under Section 139 of the 2015
Act). Reasonable accommodation must be afforded to a ward similar to the
accommodation being afforded to others.

3.11

The Law Society recognises the possibility that the issues raised in this section, namely
that:







equal treatment in respect of an application to the court for a review of the capacity
of the ward;
the provision of legal aid;
the need to respect the personal rights of each ward so that consideration is given to
his or her individual requirements by the court and by the Director of the Decision
Support Services to include the ascertainment of the ward’s will and preferences;
the appointment of a suitable person to make decisions on behalf of a person
discharged from wardship, but who lacks capacity;
the right of the ward to be present in court;

could be accommodated by an application for ‘Legal and other assistance’ under
Section 40 of the Irish Human Rights and Equality Commission Act 2014 (2014 Act).
However, the appropriate legislation where these issues should be properly addressed
is the 2015 Act. It would be a more cumbersome and costly method to endeavour to
address the rights of each ward by an initial individual application to the Human Rights
and Equality Commission under the 2014 Act to be followed by a subsequent
application to the wardship court for the review of capacity being made under the 2015
Act.
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4. Law Society Recommendations
In light of the above comments, the Law Society recommends that the Disability
(Miscellaneous Provisions) Bill amends the Assisted Decision-Making (Capacity) Act
2015 in the following terms:
4.1 Recommendation 1
Part 5, Section 52. The Act of 1995 be amended to read –
(a) In section 1 by inserting the following definition: “ ‘relevant person’ has the
meaning it has in the Assisted Decision-Making (Capacity) Act 2015 ; and ‘ward’
means a relevant person in the wardship of a wardship court;”,
Section 52(b) (iii) be amended to read –
(b) (iii) by inserting, after paragraph (b), the following: “(c) a party to an application
under Parts 5 and 6 of the Assisted Decision-Making (Capacity) Act shall qualify
for legal advice”
Section 52(c) be amended to read –
(b) In section 28 by inserting after subsection (3) the following: (3A) Where the
proceedings the subject matter under Parts 5 and 6 of the Assisted Decision-Making
(Capacity) Act 2015 relating to the matter referred to in section 37(1) and section
55(1) of that Act – (a) paragraphs (c) and (e) of subsection (2) shall not apply and
(b) where the applicant is a relevant person, paragraph (a) shall not apply.”
4.2 Recommendation 2
Part 6, Section 54 to be amended by the addition of the following after subsection
(3) –
(4) The wardship court, on the hearing of an application under this Part, may allow
the ward, if he or she has not instructed a legal practitioner, to be assisted in court
by a court friend for the ward unless –
(a) there is a committee for the ward, in respect of whom the court is satisfied that
such committee is suitable (in accordance with the criteria set out in Section 38(5),
that is willing to assist the ward during the course of the hearing, or
(b) subject to sections 100(12) and 103(15), there is another person, in respect of
whom the court is satisfied that such person is suitable, willing and able to assist the
ward during the course of the hearing.
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(5) Where, on the hearing of an application under this Part –
(a) the ward the subject of the application has not instructed a legal
practitioner,
(b)
(i) there is no committee of the ward who is suitable or willing to
assist the ward in the course of the hearing, and
(ii) there is no person who falls within paragraph (b) of subsection (4)
in respect of the ward
(c) There is no court friend for the ward,
the wardship may direct the Director to appoint a court friend for the ward.
4.3 Recommendation 3
Section 57 to be amended to read as follows –
(1) The wardship court may, after consultation with the Director, in respect of a
ward –
a. Who was a ward immediately before the commencement of this section,
and
b. Who has attained the age of 18 years
direct the Director to exercise his or her functions in relation to that ward, as if
the ward were the subject of a declaration under section 37(1)(b) that the ward
lacked capacity, and the wardship court may, in order to give effect to its
direction, give such other directions, as it thinks appropriate having regard to
the circumstances of the ward.
(1) The wardship court shall if necessary, make an order, similar to that specified
in Section 38(2) (b), appointing a suitable person who has attained the age of
18 years to be a decision-making representative for the purposes of making
one or more than one decision specified in the order on behalf of the ward in
relation to the personal welfare or property and affairs, or both.
Section 139(1) to be amended to read as follows –
(1) An application to the court or the High Court under Part 5 (including an
application under Section 48), 6, 7 or 8 shall be heard in the presence of the
relevant person or the ward, the subject of the application unless, in the
opinion of the court or the High Court, as the case may be –
(a) the fact that the relevant person or the ward is not or would not be
present in court would not cause an injustice to the relevant person or
the ward,
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(b) such attendance may have an adverse effect on the health of the
relevant person or the ward,
(c) the relevant person or the ward is unable, whether by reason of old age,
infirmity or any other good and substantial reason, to attend the hearing
or
(d) the relevant person or the ward is unwilling to attend.
4.4 Recommendation 4
Section 36(10)(b) provides that hearings of applications under Part 5 shall be heard
and determined otherwise than in public.
In the interest of transparency (the need for public access to important information
on the operation of the 2015 Act), to improve an understanding of the court process
and to monitor the implementation of the 2015 Act (to ensure individual rights are
respected), it is important that determinations of the courts are made available in an
anonymised form while at the same time respecting the right to privacy of the
individual. The Law Society therefore recommends that similar provisions to those
relating to the reporting of family law cases contained in Part 2 (Sections 3 -12) of
the Courts and Civil Law (Miscellaneous Provisions) Act 2013 be included in the
Assisted Decision-Making (Capacity) Act 2015.

For further information please contact:
Cormac O Culain
Public Affairs Executive
Law Society of Ireland
Blackhall Place
Dublin 7
DX 79
Tel: 353 1 6724800
Email: c.oculain@lawsociety.ie
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