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Introduction 

The Mortgage Arrears Resolution (Family Home) Bill 2017 was introduced by 

Deputy Michael McGrath on the 26th of June 2017.  The Bill completed Second 

Stage and was referred to the Select Committee on Justice and Equality on the 

13th of July 2017.  

Procedural basis for scrutiny 

Private Members Bills referred to Select Committee are subject to the 

provisions of Standing Order 141(2) [Dáil], which provides that a Select 

Committee “shall undertake detailed scrutiny of the provisions of such Bills … and 

shall report thereon to the Dáil prior to Committee Stage consideration ...” unless 

the Committee decides in relation to a particular Bill that detailed scrutiny is not 

necessary. 

Paragraph (3) of Standing Order 141 permits scrutiny of the Bill in Joint 

Committee, viz. “Nothing in this Standing Order shall preclude a Joint Committee 

from undertaking detailed scrutiny as set out in paragraph (2) and reporting 

thereon to both Houses prior to Committee Stage consideration of the Bill by the 

Select Committee”.  

The Minister for Justice and Equality was included in the circulation of a draft of 

this report, in accordance with Standing Order 141(2), as an ex officio 

Committee Member, and invited to make observations. The Minister’s response 

has been included as Appendix 4 to this report. 

On 29 January 2018, a draft report was referred to the European Central Bank 

(ECB) for an opinion on a Mortgage Arrears Resolution (Family Home) Bill 2017. 

The ECB’s competence to deliver an opinion is based on Articles 127(4) and 

282(5) of the Treaty on the Functioning of the European Union and the sixth 

indent of Article 2(1) of Council Decision 98/415/EC1, as the draft law relates to 

rules applicable to financial institutions insofar as they materially influence the 

stability of financial institutions and markets and to the specific tasks conferred 

upon the ECB concerning policies relating to the prudential supervision of credit 

institutions pursuant to Article 127(6) of the Treaty. The ECB’s response has 

been included as Appendix 6 to this report. 
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Main provisions of the Bill 

The purpose of the Bill is to provide for the establishment of a Mortgage 

Resolution Office; to provide for a non-judicial Mortgage Resolution Order 

concerning mortgages over family homes; to provide for an independent appeals 

process against decisions of the Mortgage Resolution Office; and to provide for 

related matters.  

Pre-Committee scrutiny 

On the 25th of October 2017, Deputy Michael McGrath briefed the Joint 

Committee on the main provisions of the Bill. The Committee also held 

engagements with the Irish Mortgage Holders Organisation and with the 

Insolvency Service of Ireland, to hear their views on the Bill. 

Deputy McGrath stated that the overarching purpose of this Bill is to protect the 

family home where borrowers are making a genuine attempt to meet their 

obligations. He noted that the mortgage arrears crisis is not going away: to the 

end of quarter two 2017, there still remained 73,706 family home mortgages in 

arrears, with a balance outstanding of €13.6 billion and an amount in arrears of 

over €2.7 billion. Of those, close to 52,000 family home mortgages are in 

arrears by over 90 days and 32,000 are in arrears by over two years. Some 13 

per cent of the 120,000 restructured private dwelling home mortgages have 

fallen back into arrears. Deputy McGrath contended that current debt resolution 

mechanisms are not working satisfactorily, largely because too much power 

rests with the lender: 

“Ideally, mortgage arrears cases should be resolved through 

agreement between the lender and the borrower using both the Code 

of Conduct on Mortgage Arrears (CCMA) and the Mortgage Arrears 

Resolution Process (MARP). While agreements are being reached in 

some cases, for too many they are not. At all points along the process 

the lender has the final say.”  

Legislation was enacted in 2015 to provide for an appeals mechanism where 

creditors refuse to enter into personal insolvency arrangements (PIAs). 

However, the current system is still not working, according to Deputy McGrath: 

“Speaking to many Personal Insolvency Practitioners, who are fully 

independent, it is clear that the process is long and cumbersome, with many 
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cases taking over a year to resolve.” He added that the situation is made worse 

by a recent case in the Dublin Circuit Court. Under Section 115A of the Personal 

Insolvency Acts, an appeal can be brought to the court when a bank has used 

its veto on a PIA. The court decided in this case that only a personal insolvency 

practitioner (PIP) has the legal authority to make such an appeal. The PIP can 

now be made personally liable for the legal costs of such an appeal. Thus, many 

will be reluctant to go down that route as a result of this ruling.  

Reform is clearly needed, according to Deputy McGrath, and his Bill is designed 

ultimately to tackle the bank veto, whilst at the same time not providing a free-

for-all for borrowers: “under this Bill the borrower must still engage and co-

operate. An individual who refuses to pay back any money whatsoever even if 

they have the ability to do so will NOT be rewarded if this Bill is enacted … this 

Bill will only apply to existing arrears cases that were in arrears on or before 1 

January 2017. There is no incentive for a borrower to now default.”  

He went on to explain how the provisions of the Bill would work in practice. In 

the first instance the Bill would establish a new office under the remit of the 

Insolvency Service of Ireland. This Office will be called the Mortgage Resolution 

Office.  

The Bill will enable any mortgagor, a person who is residing in and a registered 

owner of a family home, to obtain a Mortgage Resolution Order. Such a 

mortgagor must be deemed to be financially restricted where their disposable 

income, non-essential assets and total personal debts are below a prescribed 

level. The Minister for Justice and Equality will be empowered to make 

regulations that set out the prescribed level.  

A Mortgage Resolution Order will only be obtained through application to the 

Mortgage Resolution Office. A Financially Restricted Mortgagor will still be able 

to engage a PIP and utilise the Monetary Advice and Budgetary Service (MABs) 

and the Abhaile scheme. Deputy McGrath envisages the PIPs having a key role, 

as they do in the insolvency process.  

The Mortgage Resolution Office will be able to refuse the granting of a Mortgage 

Resolution Order if it is found that the mortgagor is in fact not financially 

restricted or has made false representations. The Financially Restricted 

Mortgagor will be required to fully disclose all accounts held to the Mortgage 
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Resolution Office. If not enough information is provided, the Office can refuse 

to grant an order.  

All of these provisions make it certain that the borrower must engage and co-

operate. The financial institution will be required to respond to the application. 

If in the view of the financial institution the mortgagor is not financially 

restricted, it is entitled to make such a submission to the Mortgage Resolution 

Office. The Mortgage Resolution Office will then ultimately decide on whether a 

Mortgage Resolution Order is necessary.  

Once a Mortgage Resolution Order is in place, a lender will be prevented from 

initiating legal proceedings against the borrower. Where legal proceedings are 

already underway, the Court may choose to suspend proceedings pending the 

outcome of the Order.  

The purpose of the Mortgage Resolution Order is to find a sustainable solution 

for those in mortgage arrears. The Mortgage Resolution Office arrives at such a 

solution. Importantly, it receives submissions from both the borrower and the 

lender on the specific case. The Bill provides the Office with a suite of options to 

be used in individual cases. These options are outlined in Section 9 of the Bill 

and include: interest only payments for a period of time; extending the life of 

the mortgage; and the Mortgage-to-Rent Scheme. Further options can be 

added.  

There are a number of appeals mechanisms outlined in the Bill. If a financial 

institution believes the borrower is not financially restricted, it can appeal to the 

Mortgage Resolution Office to investigate. Part 3 of the Bill enables both parties 

to bring an appeal to an Appeals Office who will be appointed by the Minister 

for Justice and Equality and will be independent. When there is a dispute on the 

point of law, an appeal can be brought to the High Court for guidance.  

Deputy McGrath acknowledged that the Bill as currently drafted is not perfect, 

and that there are issues that will have to be addressed at Committee Stage. 

One such issue is the situation where an individual has other debt that follows 

the existing personal insolvency process. He concluded, however, that the Bill 

would not only provide a practical solution for those in mortgage arrears, but 

would also provide a strong incentive for a bank to find a sustainable solution 

before a case reaches the Mortgage Resolution Office. The banks will no longer 

be able to just refuse a proposal. 
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Views of Irish Mortgage Holders Organisation 
The Irish Mortgage Holders Organisation (IMHO) was represented by Mr David 

Hall and Mr Stephen Curtis. They expressed full support for Deputy McGrath’s 

Bill as an attempt to address the imbalance that still exists, as they see it, in 

the respective bargaining powers of lenders and borrowers. The existing Central 

Bank Code of Conduct for Mortgage Arrears suggests a range of solutions that 

banks and vulture funds may implement, but doesn’t force them to provide any 

specific solutions. According to Mr Hall, many, especially the vulture funds, 

choose, with the Central Bank’s blessing, not to provide any meaningful 

restructuring options to those in severe difficulty: “There is a need for radical 

restructuring, and an independent office such as the Mortgage Resolution Office 

with the powers envisaged under a Mortgage Resolution Order is a good thing.” 

He cautioned, however, that such powers and such a system were sought at 

the time of the introduction of the Personal Insolvency Act in 2012. 

Constitutional difficulties arose, and the IMHO would have concerns that these 

would arise again in respect of Deputy McGrath’s proposal, potentially dooming 

the good intentions of the Bill. 

The IMHO contends that the outcomes desired by this Bill could be achieved in 

an easier fashion by a not-for-profit regulated third party purchasing distressed 

loans and radically restructuring them: 

“ … there are currently (two cohorts of people) facing grave danger – 

those who can pay something but not enough to obtain a restructure, 

and those who can pay nothing.  

Take the first cohort. 

For example, John and Mary have a mortgage of €300,000, and a 

house worth €160,000. They earn above the social housing income 

threshold and can pay €650 per month. The bank can restructure the 

loan at €950. However, the Central Bank won’t allow a long-term 

arrangement at €650 as its not sustainable. This Bill could force the 

bank to accept €650 and extend the mortgage or write it down. 
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However, another route is for a not-for-profit, similar to iCare 

Housing, to purchase the loans rather than the homes, as is the case 

with mortgage-to-rent.  

In the above example, iCare would buy the loan for €100,000 where 

the current value of loan is €300,000 and the house is worth 

€160,000. This would allow the radical restructuring required to allow 

John and Mary pay €650 per month, and the loan would stay 

outstanding until the new loan is fully paid.” 

Mr Hall added that there are currently 32,000 mortgages in arrears of over two 

years, but because of how these are recorded we don’t know how many are in 

arrears of over 2, 3, 4 etc years. The IMHO believes that some are eligible for 

social housing, but a large number have income above the social housing 

income threshold but can’t meet the levels required to restructure their 

mortgage. Thus, For the second cohort with no income, a Mortgage Resolution 

Office or Mortgage Resolution Order is not going to help them. They simply 

have no contribution to make: “The solution for them is mortgage-to-rent, and 

iCare Housing has been established to provide solutions to them.” 

In summary, the IMHO believes that the Bill as presented is well intentioned 

and has a very welcome focus on those struggling with debt, as opposed to 

banks and vulture funds. The primary concern of all Irish banks at the moment, 

it contends, is a looming deadline from the ECB to solve their non-performing 

loan portfolios. If they cannot be solved quickly, they will simply sell to vulture 

funds. There is a risk that various Bills will accelerate that sales process as 

banks look at the vista of protracted wrangling with a Mortgage Resolution 

Office and the inevitable time that will be required to properly set it up.  

The aspirations of this Bill, argues Mr Hall, can be achieved through the sale of 

loans to not-for-profit entities, similar to iCare Housing, which will be willing to 

implement the pragmatic and appropriate restructuring that the Central Bank 

won’t allow mainstream lenders to do, and which simply isn’t in the nature of 

vulture funds.  

The IMHO also argues for a stamp duty rate on the sale of distressed family 

homes by banks, which could be set at 50%, in order to focus minds.  
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Views of Insolvency Service of Ireland 
The Insolvency Service or Ireland (ISI) was represented by Mr Lorcan O’Connor 

and Mr John Farrell. 

Mr O’Connor began by acknowledging that the Mortgage Arrears Resolution 

(Family Home) Bill 2017 has at its core the laudable objective of finding 

permanent sustainable solutions for as many of the remaining mortgage 

accounts that are in arrears as possible.  

However, he argued that this objective could be achieved even more effectively 

and efficiently through reforms of existing insolvency legislation. The ISI’s core 

recommendation is that the insolvency arrangements provided for under the 

Personal Insolvency Act 2012 should be approved by the ISI rather than 

requiring a Court to make an order. It also recommends a number of other 

enhancements to the existing legislative framework in order to drive 

efficiencies, reduce barriers to entry and otherwise improve the overall process.  

Mr O’Connor contended that despite best efforts, creditors have not constructively 

engaged with the personal insolvency legislation: 

“I can point to statements made by various banks as evidence of this. 

I can point to dozens upon dozens of cases where banks have 

rejected proposals that produced a better return than repossession 

while also having due regard for the underlying security linked to any 

mortgage. I can point to legal challenges mounted by creditors to 

various PIAs on technical rather than commercial grounds. Such 

challenges, while perfectly within the rights of creditors to take, in my 

view, where successful, amount to a pyrrhic victory. The creditor still 

has a bad loan that they need to deal with.” 

In order to ensure positive engagement, the Act needs to be amended to oblige 

creditor engagement at an early stage of the process.  

In regard specifically to the Mortgage Arrears Resolution (Family Home) Bill 

2017, the ISI welcomes any initiative designed to help deal with mortgage 

accounts that are in arrears, and notes the role envisaged for the Service within 

the proposed Bill.  

However, Mr O’Connor is of the view that reform of the 2012 Act to incorporate 

the ISI’s proposed amendments, coupled with mandatory creditor engagement, 
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is the most appropriate way of achieving the objectives of this Bill. Such an 

approach would: minimise the risk of legal challenge; minimise potential 

delays, expense and uncertainty that might be experienced from setting up the 

new Mortgage Resolution Office; and offer a holistic solution for debtors – 

returning debtors to solvency by addressing all of their debts, not just the 

family home.  

He highlighted the issue of potential delays in setting up a Mortgage Resolution 

Office: 

“ … there is a tendency among citizens to delay taking action until 

there is clarity around any new policy initiative. Any initiative that 

causes insolvent debtors to delay engaging with their financial  

institution could have consequences in terms of increased arrears and 

increased risk of repossession. For these reasons I would suggest that 

changes to the insolvency legislation that build on and enhance the 

current provisions will cause the least uncertainty for insolvent 

debtors.” 

Mr O’Connor further submitted that a weakness of Deputy McGrath’s Bill is that 

in focusing on mortgage arrears, it fails to address the other debts of the 

debtor. The existing Act, on the other hand, takes a holistic approach, dealing 

with all the debts of a debtor, both secured and unsecured. The ISI’s 

experience in reviewing cases that have previously been dealt with on a 

bilateral basis between the debtor and their mortgage provider is that they 

often fall down due to the other debts owing. It is therefore essential that a 

holistic solution for debtors is provided and that they return to solvency as part 

of the process. As a consequence, the family home is far more secure in the 

short term and longer term.  

In conclusion, the ISI believes that because creditors are not working within the 

spirit of the legislation, and PIPs are not getting the clarity around the manner 

in which the creditor wishes their debts to be dealt with, this should become 

compulsory. It also believes that some measures are needed to curtail the 

number of Court review cases that are being contested on procedural rather 

than commercial grounds. Creditors should be restricted to only those 

arguments that they raised during the protective certificate period. This would 

be fair to all sides and would bring a much greater efficiency to the process: 
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“I believe these two creditor focused changes, combined with the 

overall efficiency measures identified in our Submission, would get us 

to the point where we should have been some years ago, whereby 

the Act and the PIA in particular, can be used to deal with all of the 

difficult mortgage cases and maximise the number of cases that see 

debtors remain in their home.” 

In the view of Lorcan O’Connor, this would achieve the objectives that 

lie behind Deputy McGrath’s proposed Bill, but with minimum risk.  

Minister’s observations 

The observations of the Minister on the Bill and the draft report are set out 

in full at Appendix 4. Some of the key points raised are as follows: 

The Government has very serious concerns that the fundamental conception 

and design of this Bill will not assist those in mortgage arrears and indeed, risks 

making their situation more difficult.  

The Government’s first concern is that the Bill, following advice received from 

the Attorney General’s Office, appears to be incompatible with the Constitution 

in a number of fundamental respects, and if implemented, would be at high risk 

of on-going and successful legal challenges. The proposed Mortgage Resolution 

Office (‘MRO’) would have far-reaching powers to intervene in and change the 

vested constitutional and contractual legal rights and obligations of private 

parties. Any legislative intervention in private property rights, seeking to 

achieve an objective of the common good, still has to demonstrate clearly that 

it is a carefully balanced and strictly proportionate intervention which takes full 

account of the respective rights and obligations of both parties.  

A further constitutional difficulty is that the Bill provides for such decisions to be 

made by a quasi-judicial body (the MRO) with an appeal only to a further quasi-

judicial body (an Appeals Officer). The Appeals Officer would have power to 

refer a point of law arising before them to the High Court for determination. 

However, the Bill does not provide for any decision made by the MRO or by an 

Appeals Officer to be appealed to a court. Following the advice received, this is 

incompatible with Article 34 of the Constitution, which reserves certain levels of 

decision to the Courts, rather than to quasi-judicial bodies.  
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Further legal problems raised by the Bill include the following: 

 the income, asset and debt levels required to qualify as a financially

distressed borrower are not defined by the Bill:  it is very questionable

whether such a central issue could be left, as the Bill proposes, to be

decided by a statutory instrument;

 there is no provision for a Mortgage Resolution Order to be varied, if the

borrower’s financial position changes – only for it to be terminated, which

may leave the borrower in a worse position than previously;

 the Bill proposes to locate the proposed MRO in the Insolvency Service of

Ireland (ISI) , but there are a number of conflicts between the statutory

functions of the ISI and those proposed for the MRO, which are likely to

lead to on-going operational problems and affect the valuable work

already done by the ISI;

 the Bill provides a mechanism against enforcement or repossession by a

mortgage lender, but not against registration of a judgment mortgage

against the home by any other creditor. This creates a significant risk

that unsecured creditors would rush to register judgment mortgages

against the home, creating new problems for the distressed borrower. A

judgment mortgage is a court order, so could only be varied or

suspended by a court – not by a quasi-judicial body like the proposed

MRO;

 the Bill only provides for resolving the borrower’s mortgage arrears – not

for dealing with their other debts or returning them to solvency, as would

be done with a statutory solution under the Personal Insolvency Acts.

The experience is that mortgage debt generally is not resolved

sustainably unless unsecured debts are also addressed, as borrowers

otherwise remain under pressure from their unsecured creditors.

The Minister also notes, and agrees with, the serious concerns expressed by 

stakeholders who made submissions to the Committee regarding the 

constitutionality and practicality of the Bill, the practical difficulties it risks 

creating for distressed borrowers, the risk of negative impact on mortgage 

pricing and mortgage supply, and the compatibility of the Bill with the 

valuable on-going work of the Insolvency Service. 
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The Minister believes that the legal and practical problems are fundamental to 

the design and concept of this Bill and go beyond what could be addressed by 

revision or redrafting.  

The Minister, however, shares the concerns expressed to the Committee that, 

on the latest evidence, certain creditors are still not engaging with the 

substance of the personal insolvency legislation, and that procedures also need 

to be streamlined, though in a manner which respects Constitutional 

requirements, to reduce unacceptable delays and unproductive court 

challenges.  

Arising from the review’s recommendations, he expects to bring forward 

proposals to Government early in 2018 to address these concerns, including 

proposals for legislative change.   

European Central Bank opinion 

The opinion of the European Central Bank (ECB) on the draft Bill is set out 

in full at Appendix 6. Some of the key points raised are as follows: 

According to the ECB, it is unclear how the provisions of the draft law will 

interact with existing measures, or with on-going processes for the resolution of 

mortgage arrears. This uncertainty could introduce further delays in on-going 

processes.  

In particular, unlike the 2012 Act, the draft law addresses only the mortgage 

debt of the borrower, and does not address the resolution of other, non-

mortgage debt. In order to ensure an efficient and effective regime for 

addressing personal insolvency, a borrower’s entire debt should be taken into 

account.  

Moreover, the draft law does not provide for the publication of relevant data on 

the functioning of the proposed regime or the independent review of the 

efficacy of mortgage resolution orders and their impact on Irish credit 

institutions and the Irish financial system5.  

It is suggested that it would be more appropriate to build on and enhance the 

existing regime, rather than establish a new regime. 
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The draft law is being introduced without the benefit of a thorough economic 

impact assessment. It is important to ensure that these measures do not result 

in blanket mortgage debt forgiveness and are geared to minimising the risk of 

abuse. In particular, the draft law may have a potential negative impact on 

credit institutions as well as the functioning of the financial system. It is only by 

making such a prior assessment that it may be possible to mitigate such 

negative implications. In turn, any reforms should be formulated in a manner 

that safeguards financial stability, promotes market efficiency and liquidity and 

supports the adequate flow of credit to the economy. In the absence of an 

impact assessment, however, it is difficult to be confident that the objectives 

set by the draft law will be achieved. 

Even though the draft law, if adopted, will only apply to Financially Restricted 

Mortgagors who were in arrears on or before 1 January 2017, the scope of 

possible mortgage resolution orders is extensive, including various forms of 

debt forgiveness. The ability of financial institutions to effectively manage credit 

risk depends on a reliable, predictable and stable legal framework that 

adequately balances the interests of both the creditor and the debtor. However, 

the draft law introduces changes that may affect the ability of lenders to give 

effect to the agreed terms of secured credit in Ireland, which could undermine 

legal certainty and the adequate management of credit risk in financial 

institutions. In this respect, it is important to carefully consider the impact of 

the draft law on credit agreements in order to ensure legal certainty and avoid 

undue interference with the contractual and property rights of credit 

institutions, and to prevent moral hazard from arising in the relationship 

between creditor and debtor.  

Given the scope of the draft law and the importance of mortgage portfolios in 

total bank assets, the draft law may have a potential negative impact on the 

credit institutions affected, and ultimately may have implications for financial 

stability.  

As noted above, the scope of possible mortgage resolution orders is extensive, 

including various forms of debt forgiveness. Notwithstanding some of the 

safeguards in the draft law, such provisions may adversely affect the future 

supply of credit and the pricing of mortgages. Banks could respond by unduly 

tightening lending conditions, in particular to compensate for credit losses 
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resulting from the application of the draft law. The implications for the real 

economy are uncertain, given the absence of a quantitative impact assessment.  

While the draft law, if adopted, will only apply to Financially Restricted 

Mortgagors that were in arrears on or before 1 January 2017, the potential for 

interference with the ability of lenders to give effect to the agreed terms of 

secured credit in Ireland might nevertheless render the market less attractive 

and discourage new entrants. This could stifle competition in financial services 

in Ireland, due to a perceived increase in legal uncertainty.  

 
 

Observations and conclusions of the Joint Committee 

The Committee welcomed the Bill and agreed that, pursuant to Standing 

Orders, it would report to Dáil Éireann that it has undertaken and completed 

pre-Committee Stage scrutiny of the Bill, with the following observations and 

conclusions: 

 The Committee was broadly supportive of the Bill, and of its objective of 

protecting family homes where borrowers are making a genuine effort to 

meet their obligations. 

 

 The Committee believes that the current personal insolvency regime is 

not working as effectively and efficiently as it should, largely because too 

much power rests with the lender. Creditors have not constructively 

engaged with the personal insolvency legislation, and have in many 

cases rejected or sought to obstruct personal insolvency arrangements. 

The proposals for the establishment of a Mortgage Resolution Office, and 

for the making of Mortgage Resolution Orders, are welcome in that they 

seek to tackle the problem of the bank veto; whilst at the same time the 

Bill provides sufficient checks and balances to ensure it is not a free-for-

all for borrowers in default. It is important to ensure that these measures 

do not result in blanket mortgage debt forgiveness and are geared 

towards minimising the risk of abuse. 

 

 Nevertheless, the Committee believes the Bill will require further 

amendment at Committee Stage so that the question of the other debts 

of debtors can be addressed. Most debtors carry other debts in addition 
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to mortgage debt. In order to ensure an efficient and effective regime for 

addressing personal insolvency, a borrower’s entire debt should be taken 

into account. 

 The Committee notes the concerns expressed by the Minister for Justice

and Equality regarding the compatibility of the Bill with the Constitution

in a number of respects, and the risk of it being subject to on-going and

successful legal challenges. The Committee recommends that the Bill

sponsor conduct a review of the provisions of the Bill in order to be

satisfied that any interference with property rights is carefully balanced

and strictly proportionate, and takes full account of the respective rights

and obligations of both parties; and that the Bill is otherwise compatible

with the Constitution.

 Provision should be made in the Bill for the publication of relevant data

on the functioning of the proposed regime or the independent review of

the efficacy of mortgage resolution orders and their impact on Irish credit

institutions and the Irish financial system.

 The Committee notes the concern of the ECB that the draft Bill is being

introduced without the benefit of a thorough economic impact

assessment. The Committee therefore recommends that the Bill sponsor

request the Department of Justice and Equality to undertake a prior

assessment of factors such as any potential negative impact of the Bill on

credit institutions; the potential impact of the Bill on credit agreements in

order to ensure legal certainty and avoid undue interference with the

contractual and property rights of credit institutions; the effects on

financial stability; or the effects on the Irish economy.

 Aside from its views on the draft Bill, the Committee believes there is

considerable scope to build upon and enhance the existing insolvency

regime. It therefore calls upon the Government to move quickly to

implement reforms of existing personal insolvency legislation, as

proposed by the Insolvency Service of Ireland. These include measures

to ensure mandatory creditor engagement at an early stage in the

process; and to curtail the number of court review cases that are being

contested on procedural rather than commercial grounds. Creditors
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should be restricted to only those arguments they raised during the 

protective certificate period.  

Conclusion 

The Committee concluded that formal Committee Stage of the Bill could not be 

taken until a message from the Government, pursuant to Article 17(2) of the 

Constitution and Standing Order 179(2) is printed on the Order Paper, and that 

as this is a matter for the Government, the Chairman will write to An Taoiseach 

requesting that the required money message be issued.  

 

 

 

Caoimhghín Ó Caoláin T.D. 
Chairman  

March 2018 
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Appendix 1 – Committee Membership 

Deputies

 Caoimhghín Ó Caoláin TD 

 (SF) [Chair] 

Colm Brophy TD Jack Chambers TD Clare Daly TD Peter Fitzpatrick TD 
(FG) (FF) (I4C) (FG) 

Jim O’Callaghan TD Mick Wallace TD 
(FF) (I4C) 
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Frances Black Lorraine Clifford-Lee Martin Conway Niall Ó Donnghaile 
(CEG) (FF) (FG) (SF) 

Notes: 

1. Deputies nominated by the Dáil Committee of Selection and appointed by

Order of the Dáil on 16th June 2016.

2. Senators nominated by the Seanad Committee of Selection and

appointed by Order of the Seanad on 20th July 2016.
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Appendix 2 – Terms of Reference of Committee 

JOINT COMMITTEE ON JUSTICE AND EQUALITY 

TERMS OF REFERENCE 

a) Scope and Context of Activities of Committees (derived from Standing Orders –

DSO 84, SSO 70) 

1) The Joint Committee may only consider such matters, engage in such activities, exercise
such powers and discharge such functions as are specifically authorised under its orders
of reference and under Standing Orders;

2) Such matters, activities, powers and functions shall be relevant to, and shall arise only in
the context of, the preparation of a report to the Dáil/and or Seanad;

3) The Joint Committee shall not consider any matter which is being considered, or of which
notice has been given of a proposal to consider, by the Committee of Public Accounts
pursuant to Standing Order 186 and/or the Comptroller and Auditor General
(Amendment) Act 1993;

4) The Joint Committee shall not consider any matter which is being considered, or of which
notice has been given of a proposal to consider, by the Joint Committee on Public
Petitions in the exercise of its functions under Standing Order 111A; and

The Joint Committee shall refrain from inquiring into in public session or publishing

confidential information regarding any matter if so requested, for stated reasons given in

writing, by—

(i) a member of the Government or a Minister of State, or 

(ii) the principal office-holder of a body under the aegis of a Department or which is 

partly or wholly funded by the State or established or appointed by a member of the 

Government or by the Oireachtas:  

Provided that the Chairman may appeal any such request made to the Ceann Comhairle, 

whose decision shall be final.  

5) It shall be an instruction to all Select Committees to which Bills are referred that they shall
ensure that not more than two Select Committees shall meet to consider a Bill on any
given day, unless the Dáil, after due notice given by the Chairman of the Select
Committee, waives this instruction on motion made by the Taoiseach pursuant to
Standing Order 28. The Chairmen of Select Committees shall have responsibility for
compliance with this instruction.
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b) Functions of Departmental Committees (derived from Standing Orders – 
DSO 84A and SSO 70A) 

 

(1) The Select Committee shall consider and report to the Dáil on- 

 (a)  such aspects of the expenditure, administration and policy of a 
Government Department or Departments and associated public 
bodies as the Committee may select, and  

 (b) European Union matters within the remit of the relevant Department or 
Departments.  

(2) The Select Committee may be joined with a Select Committee appointed by 
Seanad Éireann for the purposes of the functions set out in this Standing Order, 
other than at paragraph (3), and to report thereon to both Houses of the Oireachtas.  

(3) Without prejudice to the generality of paragraph (1), the Select Committee shall 
consider, in respect of the relevant Department or Departments, such—  

 (a)  Bills,  

 (b) proposals contained in any motion, including any motion within the 
meaning of Standing Order 187,  

 (c) Estimates for Public Services, and  

 (d) other matters  

 as shall be referred to the Select Committee by the Dáil, and  

 (e) Annual Output Statements including performance, efficiency and 
effectiveness in the use of public moneys, and  

 (f) such Value for Money and Policy Reviews as the Select Committee 
may select.  

(4) Without prejudice to the generality of paragraph (1), the Joint Committee may 
consider the following matters in respect of the relevant Department or 
Departments and associated public bodies:  

 (a) matters of policy and governance for which the Minister is officially 
responsible,  

 (b) public affairs administered by the Department,  

 (c) policy issues arising from Value for Money and Policy Reviews 
conducted or commissioned by the Department,  

 (d) Government policy and governance in respect of bodies under the 
aegis of the Department,  

 (e) policy and governance issues concerning bodies which are partly or 
wholly funded by the State or which are established or appointed by a 
member of the Government or the Oireachtas,  

 (f) the general scheme or draft heads of any Bill  
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(g) any post-enactment report laid before either House or both Houses by 
a member of the Government or Minister of State on any Bill enacted 
by the Houses of the Oireachtas,  

(h) statutory instruments, including those laid or laid in draft before either 
House or both Houses and those made under the European 
Communities Acts 1972 to 2009,  

(i) strategy statements laid before either or both Houses of the 
Oireachtas pursuant to the Public Service Management Act 1997, 

(j) annual reports or annual reports and accounts, required by law, and 
laid before either or both Houses of the Oireachtas, of the Department 
or bodies referred to in subparagraphs (d) and (e) and the overall 
performance and operational results, statements of strategy and 
corporate plans of such bodies, and  

(k) such other matters as may be referred to it by the Dáil from time to 
time. 

(5) Without prejudice to the generality of paragraph (1), the Joint Committee shall 
consider, in respect of the relevant Department or Departments—  

(a)  EU draft legislative acts standing referred to the Select Committee 
under Standing Order 114, including the compliance of such acts with 
the principle of subsidiarity,  

(b)  other proposals for EU legislation and related policy issues, including 
programmes and guidelines prepared by the European Commission 
as a basis of possible legislative action,  

(c)  non-legislative documents published by any EU institution in relation 
to EU policy matters, and 

(d)  matters listed for consideration on the agenda for meetings of the 
relevant EU Council of Ministers and the outcome of such meetings. 

(6) Where the Select Committee has been joined with a Select Committee 
appointed by Seanad Éireann, the Chairman of the Dáil Select Committee shall 
also be the Chairman of the Joint Committee.  

(7) The following may attend meetings of the Select or Joint Committee, for the 
purposes of the functions set out in paragraph (5) and may take part in proceedings 
without having a right to vote or to move motions and amendments:  

(a)  members of the European Parliament elected from constituencies in 
Ireland, including Northern Ireland, 

(b)  members of the Irish delegation to the Parliamentary Assembly of the 
Council of Europe, and 

(c)  at the invitation of the Committee, other members of the European 
Parliament. 

(8) The Joint Committee may, in respect of any Ombudsman charged with oversight 
of public services within the policy remit of the relevant Department or Departments, 
consider—  
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(a)  such motions relating to the appointment of an Ombudsman as may 
be referred to the Committee, and 

(b)  such Ombudsman reports laid before either or both Houses of the 
Oireachtas as the Committee may select: Provided that the provisions 
of Standing Order 111F apply where the Select Committee has not 
considered the Ombudsman report, or a portion or portions thereof, 
within two months (excluding Christmas, Easter or summer recess 
periods) of the report being laid before either or both Houses of the 
Oireachtas.  

c) Powers of Committees (derived from Standing Orders – DSO 85, 114 and
116 and SSO 71, 107 and 109) 

The Joint Committee has:- 

(1) power to take oral and written evidence and to print and publish from time to 
time minutes of such evidence taken in public before the Select Committee together 
with such related documents as the Select Committee thinks fit;  

(2) power to invite and accept oral presentations and written submissions from 
interested persons or bodies;  

(3) power to appoint sub-Committees and to refer to such sub-Committees any 
matter comprehended by its orders of reference and to delegate any of its powers 
to such sub-Committees, including power to report directly to the Dáil;  

(4) power to draft recommendations for legislative change and for new legislation; 

(4A) power to examine any statutory instrument, including those laid or laid in draft 
before either House or both Houses and those made under the European 
Communities Acts 1972 to 2009, and to recommend, where it considers that such 
action is warranted, whether the instrument should be annulled or amended;  

(4B) for the purposes of paragraph (4A), power to require any Government 
Department or instrument-making authority concerned to submit a Memorandum to 
the Select Committee explaining any statutory instrument under consideration or to 
attend a meeting of the Select Committee for the purpose of explaining any such 
statutory instrument: Provided that such Department or authority may decline to 
attend for stated reasons given in writing to the Select Committee, which may report 
thereon to the Dáil;  

(5) power to require that a member of the Government or Minister of State shall 
attend before the Select Committee to discuss policy for which he or she is officially 
responsible: Provided that a member of the Government or Minister of State may 
decline to attend for stated reasons given in writing to the Select Committee, which 
may report thereon to the Dáil: and provided further that a member of the 
Government or Minister of State may request to attend a meeting of the Select 
Committee to enable him or her to discuss such policy;  

(6) power to require that a member of the Government or Minister of State shall 
attend before the Select Committee to discuss proposed primary or secondary 
legislation (prior to such legislation being published) for which he or she is officially 
responsible: Provided that a member of the Government or Minister of State may 
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decline to attend for stated reasons given in writing to the Select Committee, which 
may report thereon to the Dáil: and provided further that a member of the 
Government or Minister of State may request to attend a meeting of the Select 
Committee to enable him or her to discuss such proposed legislation;  

(6A) power to require that a member of the Government or Minister of State shall 
attend before the Select Committee and provide, in private session if so requested 
by the member of the Government or Minister of State, oral briefings in advance of 
meetings of the relevant EU Council of Ministers to enable the Select Committee to 
make known its views: Provided that the Committee may also require such 
attendance following such meetings;  

(6B) power to require that the Chairperson designate of a body or agency under the 
aegis of a Department shall, prior to his or her appointment, attend before the 
Select Committee to discuss his or her strategic priorities for the role;  

(6C) power to require that a member of the Government or Minister of State who is 
officially responsible for the implementation of an Act shall attend before a Select 
Committee in relation to the consideration of a report under Standing Order 164A;  

(7) subject to any constraints otherwise prescribed by law, power to require that 
principal office-holders in bodies in the State which are partly or wholly funded by 
the State or which are established or appointed by members of the Government or 
by the Oireachtas shall attend meetings of the Committee, as appropriate, to 
discuss issues for which they are officially responsible: Provided that such an office-
holder may decline to attend for stated reasons given in writing to the Committee, 
which may report thereon to the Dáil;  

(8) power to engage, subject to the consent of the Houses of the Oireachtas 
Commission, the services of persons with specialist or technical knowledge, to 
assist it or any of its sub-Committees in considering particular matters; and  

(9) power to undertake travel, subject to— 

(a) such recommendations as may be made by the Working Group of 
Committee Chairmen under DSO 108(2)(a) and SSO 104(2); and 

(b) the consent of the Houses of the Oireachtas Commission, and normal accounting 

procedures. 

(10) In accordance with Articles 6 and 8 of Protocol No. 2 to the Treaty on 
European Union and the Treaty on the Functioning of the European Union (Protocol 
on the Application of the Principles of Subsidiarity and Proportionality) as applied by 
sections 7(3) and 7(4) of the European Union Act 2009, the Committee has the 
power to- 

(a) consider whether any act of an institution of the European Union infringes 
the principle of subsidiarity (DSO 116; SSO 109); and 

(b) form a reasoned opinion that a draft legislative act (within the meaning of 
Article 3 of the said Protocol) does not comply with the principle of 
subsidiarity (DSO 114 and SSO 107). 
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Mortgage Arrears Resolution (Family Home) Bill 2016 

Opening Remarks by Deputy Michael McGrath to the Joint Committee on 

Justice and Equality, 25 October 2017 

Thank you Chairperson. I am delighted to bring this Bill before you for 

legislative scrutiny.  

The overarching purpose of this Bill is to protect the family home where the 

borrower is making a genuine attempt to meet their obligations.   

Members of the Committee, as you are aware the mortgage arrears crisis is not 

going away.  To the end of quarter two 2017, there still remained 73,706 PDH, 

or Family Home, mortgages in arrears with a balance outstanding of €13.6 

billion and an amount in arrears of over €2.7 billion.  Of those, close to 52,000 

Family Home mortgages are in arrears by over 90 days and 32,000 are in arrears 

by over two years.  13 per cent of the 120,000 restructured PDH mortgages have 

fallen back into arrears. 

This just gives a flavour of the scale of the problem.  While restructures are 

occurring and in some cases write down deals are being done, it is inconsistent 

and unsatisfactory to date.  Some lenders are reasonable while others act 

without regard to the stress and suffering they are inflicting on families and 

individuals.   

Many have cited the fact that the number of repossessions taking place is low.  

This of course can serve to hide a much greater problem.   According to the 

Central Bank’s statistics in the first half of this year, legal proceedings were 

initiated in nearly 3,000 arrears cases.    

While it is not true to say that all of these will end in repossession on foot of a 

court order, it is certainly true to say many cases will end in the voluntary 

surrender or sale of the home.   In the first half of this year 1,363 family PDH 

homes were lost either through sale, voluntary surrender or repossession. 

Ideally, mortgage arrears cases should be resolved through agreement between 

the lender and the borrower using both the Code of Conduct on Mortgage 

Arrears (CCMA) and the Mortgage Arrears Resolution Process (MARP).  

While agreements are being reached in some cases, for too many they are not.  

At all points along the process the lender has the final say.  In cases where the 

Appendix 3 – Opening Statements 
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borrower and lender failure to reach agreement, borrowers may have recourse to 

various options under the Insolvency Service of Ireland (ISI).  

This was established under 2012 legislation and was cited at the time as a game 

changer for personal insolvency and mortgage arrears.  However, as highlighted 

by my party and others at the time, giving the banks the power to veto any 

solution put forward ultimately led to the process not working as well as it 

should.  Once again the balance of power lay with the lender.  We were told that 

removing the veto was unconstitutional.  However, following a lot of political 

pressure, amending legislation was enacted in 2015 that provided for an appeals 

mechanism. 

Yet it is clear that the current system is still not working.   Speaking to many 

Personal Insolvency Practitioners, who are fully independent, it is clear that the 

process is long and cumbersome with many cases taking over a year to resolve.  

A Personal Insolvency Arrangement (PIA) involves secured debt and typically 

mortgage debt.  According to the latest data from the Insolvency Service of 

Ireland, the number of new applications for Personal Insolvency Arrangements 

remains high.  In the first half of this year there were 2,226 new applications for 

a PIA.  Around 44 per cent of PIA Applications have been unsuccessful 

resulting in no resolution to the situation.   If we are to apply that to the new 

applications nearly 1,000 will end unsuccessfully.  They are unsuccessful 

because the lender has excercised their veto power or a deal was not possible.  

Which ever way one looks at it, unresolved cases will in many cases ultimately 

lead to the home being lost.  I do not believe we can stand back and leave this 

situation to develop as it is currently playing out.  

Something needs to change.  PIPs are working tirelessly and diligently in a 

broken system.  We must grateful for the many PIPs out there and acknowledge 

the frustration they must feel when a bank simply just says no.  We must listen 

to what PIPs are saying and they must be part of the solution. 

Many who I have spoken to have indicated that the bank veto is the biggest 

challenge they face when it comes to personal insolvency with mortgage debt.  I 

say it again the balance of power remains well and truly in the lender’s corner 

leaving the borrower in a weak and perilous situation. 

The situation is made worse by the recent case in the Dublin Circuit Court.  

Under Section 115A of the Personal Insolvency Acts, an appeal can be brought 
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to the court when a bank has used its veto on a PIA.  The court decided in this 

case that only a PIP has the legal authority to make such an appeal.  The PIP can 

now be made personally liable for the legal costs of such an appeal.  Many, of 

course, will be reluctant to go down that route as a result of this ruling. 

Reform is clearly needed.  This Bill ultimately tackles the bank veto.  It is 

important to remember as we proceed through legislative scrutiny and through 

Committee stage that this Bill focusses solely on mortgage debt involving the 

family home or the primary residence.  The Bill is designed bring the balance of 

power back to an even keel.   

It is important to note that this Bill is not a free for all for borrowers. 

For some, this Bill creates a moral hazard issue whereby a borrower is 

encouraged to default.  However, under this Bill the borrower must still engage 

and co-operate.  An individual who refuses to pay back any money whatsoever 

even if they have the ability to do so will NOT be rewarded if this Bill is 

enacted.   

Even if this Bill is enacted the personal insolvency process will still be stressful 

for the borrower. It will still pay for a borrower to stay out of arrears and when 

in arrears to move out of that situation as quickly as possible.    

Finally, this Bill will only apply to existing arrears cases that were in arrears on 

or before 1 January 2017.  There is no incentive for a borrower to now default.  

For the reasons outlined here I do not believe moral hazard will be a pervasive 

issue if this Bill is enacted. 

I would like now to spend a moment to go through how this Bill would work in 

practice.  In the first instance this Bill would establish a new office under the 

remit of the Insolvency Service of Ireland.  This Office will be called the 

Mortgage Resolution Office.   

The Bill will enable any mortgagor, a person who is residing in and a registered 

owner of a family home, to obtain a Mortgage Resolution Order. Such a 

mortgagor must be deemed to be financially restricted where their disposable 

income, non-essential assets and total personal debts are below a prescribed 

level.  The Minister for Justice and Equality will be empowered to make 

regulations that set out the prescribed level. 
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A Mortgage Resolution Order will only be obtained through application to the 

Mortgage Resolution Office.  A Financially Restricted Mortgagor will still be 

able to engage a PIP and utilise MABs and the Abhaile scheme.  I would 

envisage the PIPs having a key role as they do in the insolvency process.  

Crucially, the Mortgage Resolution Office will be able to refuse the granting of 

a Mortgage Resolution Order if it is found that the mortgagor is in fact not 

financially restricted or has made false representations.  The Financially 

Restricted Mortgagor will be required to fully disclose all accounts held to the 

Mortgage Resolution Office.  Again if not enough information is provided the 

Office can refuse to grant an order. 

All of these provisions make it certain that the borrower must engage and co-

operate.  The financial institution will be required to respond to the application.  

If in the view of the financial institution the mortgagor is not financially 

restricted they are entitled to make such a submission to the Mortgage 

Resolution Office.  The Mortgage Resolution Office will then ultimately decide 

on whether a Mortgage Resolution Order is necessary. 

Once a Mortgage Resolution Order is in place a lender will be prevented from 

initiating legal proceedings against the borrower.  Where legal proceedings are 

already underway the Court may choose to suspend proceedings pending the 

outcome of the Order. 

The purpose of the Mortgage Resolution Order is to find a sustainable solution 

for those in mortgage arrears.  The Mortgage Resolution Office arrives at such a 

solution.  Importantly it receives submissions from both the borrower and the 

lender on the specific case.  The Bill provides the Office with a suite of options 

to be used in individual cases.  These options are outlined in Section 9 of the 

Bill and include interest only payments for a period of time, extending the life 

of the mortgage and of course the Mortgage to Rent Scheme.  Further options 

can of course be added.  

There are a number of appeals mechanisms outlined in the Bill.  If a financial 

institution believes the borrower is not financially restricted, it can appeal to the 

Mortgage Resolution Office to investigate.  Part 3 of the Bill enables both 

parties to bring an appeal to an Appeals Office who will be appointed by the 

Minister for Justice and Equality and will be independent.  When there is a 

dispute on the point of law an appeal can be brought to the High Court for 

guidance. 
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This Bill is not perfect; I will be the first to admit that. There are issues that will 

have to be addressed in Committee Stage.  I will bring forward amendments 

where necessary and of course I will be open to amendments brought forward 

by other members in the committee.  One issue that I foresee will have to be 

addressed is where an individual has other debt that follows the existing 

personal insolvency process.  I look forward to working constructively with 

members of the committee so we can make this Bill a better Bill so it serves the 

people stuck in the mortgage arrears trap. 

Members despite the imperfections, I believe this Bill is required to rectify 

some of the major problems with the current Personal Insolvency process.  It is 

required to shift the balance of power back to the middle ground.  It is required 

to protect the family home.  If this Bill is enacted, not only will it provide a 

practical solution for those in mortgage arrears, it will also provide a strong 

incentive for a bank to find a sustainable solution before a case reaches the 

Mortgage Resolution Office.  The banks will no longer be able to just say no.  

Thank you for the opportunity to speak on this Bill and I look forward to our 

discussion.  

ENDS. 
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Opening Statement by Mr. Lorcan O’Connor, Director, Insolvency 

Service of Ireland, to the Joint Oireachtas Committee on Justice and 

Equality, 25 October 2017 

1. Introduction

This Committee is well aware of the mortgage arrears problem in this country. While the overall 

number of mortgage accounts in arrears has fallen each quarter since this time in 2013, the reality 

of the situation is that there are still over 70,000 mortgage accounts in arrears.  These accounts 

represent over €13.5 billion of debt and 10% of all mortgage accounts held in this country.  

More than 30,000 of those accounts are in arrears of over 720 days which, by their nature, means 

that they are the most complex to solve.  

The Central Bank reported that at the end of June of this year there were 120,000 family home 

mortgage accounts restructured on an informal basis. Where these restructurings have been done 

on a sustainable basis, they are to be welcomed.  

It is important to remember that there are people and very distressed families behind these 

statistics.  In working closely with debtors and debtor advocacy groups, the ISI is all too aware of 

the impact mortgage arrears can have on debtors – it affects their physical and mental health.  But 

it goes further.  It can also have a significant detrimental effect on the wellbeing of the wider 

family.   

So the challenge for us all is clear - to find permanent sustainable solutions for as many of the 

remaining mortgage accounts that are in arrears as possible.  

It is apparent to me that the Mortgage Arrears Resolution (Family Home) Bill 2017 has this 

objective at its core.  I will be happy to address any specific questions that the Committee might 

have concerning the Bill in a few moments but I wish briefly to address two areas at this stage, 

namely: 

1. an appraisal of the existing personal insolvency legislation;

2. some high-level observations around the proposed Bill;
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2. Our existing personal insolvency legislation

Prior to 2013, personal insolvency legislation in Ireland was outdated.  The Personal Insolvency Act 

2012 (the “Act”) established the ISI as the independent statutory body responsible for all personal 

insolvency matters.  It brought Ireland in line with international best practice and went one 

important step further with the introduction of the Personal Insolvency Arrangement (“PIA”).  This 

innovative solution seeks to restructure or settle secured debt within voluntary arrangements – 

something that hasn’t been attempted elsewhere.  You will note in Appendix 1 to this submission 

examples of where PIAs have returned people to solvency while keeping them in their home.  

These personal stories represent debtors and families that were in real fear of losing their homes. 

Personal Insolvency Practitioners (“PIPs”), the professional advisers we regulate across the 

country, were able to find a sustainable solution to their problem debt, including their mortgage, 

that saw them stay in their home.  Further testimonials are available on our website.  You will note 

one strong theme across the testimonials above all others – the huge sense of relief experienced 

by debtors when they secure a permanent solution that returns them to solvency. 

Since opening, the ISI has returned almost 6,000 debtors to solvency and approximately 2,000 of 

those cases were PIAs dealing with mortgage debt.  In over 90% of these PIA cases, debtors have 

been able to stay in their home.  That, in my view, is a very significant achievement.   

International experience shows that it takes several years for a new insolvency regime to really 

gain traction. The ISI has however, never worked towards the steady growth that international 

comparisons would suggest we aspire to. Rather since our establishment, we have done 

everything within our power to ensure that all those that could benefit from the statutory 

solutions available, in particular the PIA, do so.  

Earlier this year, the ISI undertook a critical appraisal of its work so far.  This culminated in the 

publication of a submission to the Department of Justice and Equality (our “Submission”) in June, 

a copy of which we have provided to all members of this Committee.  Our analysis identified three 

key factors that influence activity levels: 

1. Efficiency of Process

2. Debtor engagement
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3. Creditor engagement

2.1 Efficiency of Process 

The core recommendation contained within our Submission is that the insolvency arrangements 

provided for under the Act, should be approved by the ISI rather than requiring a Court to make an 

order for their approval. Importantly this recommendation has the support of all members of a 

Consultative Forum chaired by the ISI – which is made up of debtor advocates, creditors, PIPs and 

the Courts Service. The ISI is of the view that such a change would result in a number of benefits 

including;  

 an increase in the accessibility to the personal insolvency system;

 time savings by streamlining the process (reducing the overall process by up to a month);

 cost savings;

 consistency of approach.

In addition, the ISI recommends a number of other enhancements to the existing legislative 

framework in order to drive efficiencies, reduce barriers to entry and otherwise improve the 

overall process.  I would be happy to speak around any of these proposed changes should 

members of the Committee wish me to do so. 

2.2 Debtor Engagement 

Our Submission also sets out steps we have undertaken to date to ensure debtors are aware of 

the solutions that are available to them.  This ranges from national and local campaigns on radio, 

television and print as well as debtor advice clinics and attendance at other events across the 

country.  We also have a debtor focused website, ‘backontrack.ie’ and related materials.   

Through the new Abhaile Service, there are now free consultations available for debtors with PIPs 

as well as a number of other supports to ensure the insolvent debtor is supported at every stage 

of the process of addressing their unsustainable mortgage.  Once again, I would be happy to give 

the Committee more details about what we have done to date in this area or to speak around our 

communications plans for the coming months should members of the Committee wish me to do 

so. 
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2.3 Creditor Engagement 

In terms of creditor engagement, the ISI has consistently encouraged each main creditor to: 

 avail, in a timely manner, of the provision within Sections 64 and 98 of the Act to make

clear to PIPs the manner in which the creditor wishes the debts of a specific debtor to be

dealt with as part of an arrangement; and

 provide all PIPs with details of the range of options the creditor will broadly support within

an insolvency proposal. For example a ‘waterfall’ statement setting out their preferences

as to when and how term extensions, interest rate reductions and capital write off should

take place. This, in my view, would be of assistance in making the overall process run more

efficiently.

It is disappointing to say that I am unaware of any significant progress on either of these fronts. 

The simple reality is that the PIA is an extremely efficient solution for creditors as well as debtors. 

There are several checks and balances contained in the legislation which is overseen by the Courts 

to ensure that no party is unfairly prejudiced.  It requires the goodwill and support of both parties 

for the system to work efficiently and effectively. Despite best efforts, I do not believe that 

creditors have constructively engaged with the personal insolvency legislation. I can point to 

statements made by various banks as evidence of this.  I can point to dozens upon dozens of cases 

where banks have rejected proposals that produced a better return than repossession while also 

having due regard for the underlying security linked to any mortgage. I can point to legal 

challenges mounted by creditors to various PIAs on technical rather than commercial grounds. 

Such challenges, while perfectly within the rights of creditors to take, in my view, where 

successful, amount to a pyrrhic victory.  The creditor still has a bad loan that they need to deal 

with.  They have turned down what should have been a sustainable solution that did not unfairly 

prejudice them for the case to have met the minimum statutory requirements set out in the Act.   

Some creditors appear to be mounting objections which are designed to preserve their own credit 

guidelines, which have wide customer application, rather than dealing with the merits of the 

specific debtor proposal which in many instances, provides a commercial return for the creditor 

which is far better than that which could be achieved through repossession or bankruptcy.   
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The Committee should be aware of the Section 115A review process, introduced in late 2015 

which was designed to remove the so-called ‘bank veto’, whereby there is a requirement to attain 

certain levels of support from creditors before an arrangement can be put in place. The legislation 

was designed to operate in a relatively quick manner whereby Courts would be asked to review 

and assess the reasonableness of a rejected arrangement and where satisfied,  having regard to 

specific criteria set out in the Act that the arrangement was reasonable,  the Court would impose 

the arrangement over their will.  These review cases have proven to be long and drawn out.  While 

I can point to a number of cases that have made significant strides forward, for example, with 

regards to warehousing and separated spouses, we still see large numbers of Court reviews where 

the arguments before the court are technical legal points which inhibit consideration by the Court 

of the commercial aspects of a proposal.   

I see no evidence that creditors are using Section 64 or 98 of our Act, whereby they have an 

opportunity in the first instance to engage with PIPs and identify how they wish for their loans to 

be dealt with and avoid the necessity of a Court Review.  Instead, the practice appears to be to 

wait for the PIP to produce a proposal, for it then to be challenged on as many fronts as possible. 

Creditors must recognise what it is that the Act is designed to achieve - a fair outcome for all sides. 

Such positive engagement could ensure that we keep as many people as possible in their homes 

while also ensuring that the rights of creditors as secured lenders are respected to the greatest 

extent possible and that creditors finally deal with their remaining non-performing loan cases. In 

order to ensure positive engagement, the Act needs to be amended to oblige creditor engagement 

at an early stage of the process.  

3 Observations with regards to the Bill  

I now wish to turn to the main focus of today – the Mortgage Arrears Resolution (Family Home) 

Bill 2017.  The ISI welcomes any initiative designed to help deal with mortgage accounts that are in 

arrears and the ISI notes the envisaged role for the Service within the proposed Bill. 

From the outset, I wish to say that I am of the view that the Personal Insolvency Act incorporating 

our proposed amendments as set out in our Submission, coupled with mandatory creditor 

engagement, is the most appropriate way of achieving the objectives of this Bill. Such an approach 

would: 
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1. minimise risk of legal challenge;

2. minimise potential delays, expense and uncertainty that might be experienced from setting

up the new office - the Mortgage Resolution Office; and

3. offer a holistic solution for debtors – returning a debtor to solvency by addressing all of

their debts, not just the family home.

3.1 Minimising the risk of legal challenge 

I am aware from Dáil debates during the summer that the Minister for Justice and Equality has 

indicated that the Government has a number of constitutional concerns regarding the Bill.  It is not 

for the ISI to comment on such constitutional concerns.  However, I would point out that the 

Personal Insolvency Act has operated for almost 4 years without challenge.   

The ISI sets out in its Submission why it believes its suggested proposal of removing the Courts 

from the various processes is sound from a constitutional perspective.   

3.2 Minimising potential delays in setting up the Mortgage Resolution Office 

The Bill proposes that a new Office, the Mortgage Resolution Office, be established within the ISI 

and that a new instrument, a mortgage resolution order, be introduced.  I would point out that 

there is a tendency among citizens to delay taking action until there is clarity around any new 

policy initiative.  Any initiative that causes insolvent debtors to delay engaging with their financial 

institution could have consequences in terms of increased arrears and increased risk of 

repossession.  For these reasons I would suggest that changes to the insolvency legislation that 

build on and enhance the current provisions will cause the least uncertainty for insolvent debtors.  

It can also be delivered quickly.  Should the Bill become law, and the ISI is tasked with setting up 

the Mortgage Resolution Office, you have my commitment that we will leave no stone unturned in 

opening the service as quickly as possible having regard to our duties and responsibilities under 

any establishing legislation.  However, it needs to be recognised that it will take time to set up an 

Office of the type envisaged.   
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3.3 Holistic solutions 

Understandably the Bill is focused on mortgage arrears. The Bill however fails to address the other 

debts of the debtor.   Our existing Act takes a holistic approach, dealing with all the debts of a 

debtor, both secured and unsecured. Our analysis shows that people with mortgage debts seeking 

help from the ISI1, have on average five other creditors.  Our experience in reviewing cases, that 

have previously been dealt with on a bilateral basis between the debtor and their mortgage 

provider, is that they often fall down due to the other debts owing. It is essential that a holistic 

solution for debtors is provided and that they return to solvency as part of the process.  As a 

consequence of this, the family home is far more secure in the short term and longer term. 

4 Conclusion 

My assessment is that creditors have yet to fully engage in a constructive manner with the 

Personal Insolvency Act.  This is notwithstanding the fact that it is carefully balanced to ensure the 

rights and obligations of all parties are protected and to ensure that no party is unfairly 

prejudiced.   

I have already explained that creditors are not working within the spirit of the legislation.  PIPs are 

not getting the clarity around the manner in which the creditor wishes their debts to be dealt with. 

This is despite numerous efforts on my part in every single engagement with banks.  While 

acknowledging that there is no legislative obligation on the creditor to provide this clarity, I am 

disappointed that the banks have not given this clarity.   I believe therefore it should become 

compulsory.  I also believe that some measures are needed to curtail the number of Court review 

cases that are being contested on procedural rather than commercial grounds.  I believe that 

creditors should be restricted to only those arguments that they raised during the protective 

certificate period. This would be fair to all sides and it would bring a much greater efficiency to the 

process.  

I believe these two creditor focused changes, combined with the overall efficiency measures 

identified in our Submission, would get us to the point where we should have been some years 

ago, whereby the Act and the PIA in particular, can be used to deal with all of the difficult 

mortgage cases and maximise the number of cases that see debtors remain in their home.  This, I 

1 Figure A3.5: PIA Debtor Profile 2014 – 2016; Page 65 of Submission 
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respectfully submit, would achieve the objectives that lie behind the proposed Bill you are 

considering this morning, with minimum risk.   

Thank you for the time this morning to listen to my opening statement.  I am now happy to take 

any questions. 
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Appendix 1: PIA cases 

The following cases summarise recent Personal Insolvency Arrangements (PIAs) that were subject 
to Court review under Section 115A of the Personal Insolvency Acts.  Please note names have been 
changed to protect identities. 

Example 1 - Couple 

Marie and James are a couple with three children under 12 years of age.  Marie receives an 
Invalidity Pension and prior to that she was out of work for two years without pay.  During this 
time the family relied on James’ income until he lost his job. He was unemployed for 16 months 
receiving Job Seekers Allowance. Consequently, they were unable to meet their mortgage 
repayments and arrears accrued. 

Marie and James met with a Personal Insolvency Practitioner (PIP) who assessed their situation 
and advised them that a Personal Insolvency Arrangement was the best solution for them.   The 
solution resulted in a write down of over €165,000 and their other unsecured debts of €56,809 
were largely written off under the arrangement. The family home was retained.   

Case Summary 

Mortgage balance: €285,647 

Current market value of property: €105,000 

Negative equity: €180,647 

ISI monthly Reasonable Living Expenses (set 
costs): Two adult household with three children, 
aged four, six and twelve + car 

€2,251 

PIA Solution 

Principal: Write Down of €165,647 

Term: Remaining Mortgage of €120,000 @ 2.5% 
for 72 months.  This temporary interest 
rate reduction was to facilitate a modest 
payment towards unsecured creditors. 

Rate: Rate to revert to 4.50% Variable post 
arrangement. 

Other key features: Other debts of €56,809 receive a dividend 
of 2%. 
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Example 2 – Separated couple 

Lucy and Michael are a separated couple with one child in primary school.  They have shared custody 
of their daughter. Michael lives in the family home and Lucy lives in rented accommodation. Michael 
is the primary carer for his mother and works part-time as a farm worker. Lucy is in full time 
employment. The child spends 40% of her time with Michael.  

Lucy and Michael met with a Personal Insolvency Practitioner (PIP) who assessed their situation 
and advised both of them to enter into individual Personal Insolvency Arrangements. The solution 
for Michael resulted in a write down of over €190,000 and his other unsecured debts of €223,349 
(including business debt) were dealt with under the arrangement.  The family home was retained 
under the arrangement. 

Case Summary (Michael) 

Mortgage balance: €465,567 

Current market value of property: €275,000 

Negative equity: €190,567 

ISI monthly Reasonable Living Expenses (set 
costs): One adult household with one child (40% 
of time) + car 

€1,177 

PIA Solution (Michael) 

Principal: Write off of €190,567 

Term: Mortgage extended by 6 years. 

Rate: Interest only payments @ 3% for the 
duration of the PIA (6 years). Will be on a 
variable rate after the term of the 
arrangement. This temporary interest rate 
reduction is to facilitate a modest payment 
towards unsecured creditors. 

Other key features: Other debts of €223,349, including 
business debt, receive a dividend of 4.3%. 

A similar solution for Lucy’s debts was also achieved with her PIA. 
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Example 3 - Older couple 

Sandra and Barry are a couple in their sixties.  Barry ran a business between the years 2009 and 
2016 but found himself unable to meet the debts of the business. 

A Personal Guarantee was called in and a judgement registered.  Barry has had no real income 
apart from social welfare payments for a number of years. Sandra works as a Special Needs 
Assistant in a local Primary School and as a child minder.  Net monthly income amounts to circa 
€3,000 per month.  Adult children are also contributing €450 per month to the household.  With 
only 7 years left to age 70, the couple needed to quickly start addressing debts to find a long term 
solution. 

Sandra and Barry met with a Personal Insolvency Practitioner (PIP) who assessed their situation 
and advised them that a joint Personal Insolvency Arrangement was the best solution for them. 
The solution resulted in a write down of over €60,000 and their other debts of €353,195 were 
dealt with under the arrangement. The family home was retained under the arrangement. 

Case Summary 

Mortgage balance: €220,016 

Current market value of property: €150,000 

Negative equity: €70,016 

ISI monthly Reasonable Living Expenses (set 
costs): Two adult household + vehicle 

€1,486.62 

PIA Solution 

Principal: Write Down of €60,016 

Term: New Mortgage of €160,000 

Rate: 1% for 84 months 

Other key features: Other debts of €353,195 receive a dividend 
of 0.4%. 
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Chairman, Deputy’s and Senators, 

Many thanks to you all for the invitation to address you all this morning. The Mortgage Arrears Crisis 

is on which is ongoing for far too long now and it is positive to see radical action is being discussed 

and considered by this committee.  

To step back for a moment the Mortgage Arrears crisis has been ongoing since the financial crisis in 

2008. Many releases have stated that there have been over 120,000 mortgage restructures. This is 

typical spin as this counts every restructure on every mortgage including multiple restructures on 

each mortgage account. The reality is that nearly a decade on the latest figures from the Central 

Bank shows that there remain 73,000 family home loans in arrears of which just over 32,000 have 

been in arrears for more than 2 years and often 4,5 or 6 years.   

Since 2009 there have been many attempts to resolve the mortgage arrears crisis. 

Some self-resolved with an improvement in the economy and returned to work and were able to 

restructure their mortgages.  

However, some are still trapped in a mortgage arrears spiral where they can make some 

contribution towards their mortgage but not enough to meet a restructuring amount required of 

their bank by the Central Bank.  

The remainder are those who have no ability to pay and are eligible for social housing. This group 

would be homeless when the bank seeks a repossession order or sells to a vulture fund who will 

then evict. Therefore, we set up iCare Housing to facilitate as many via mortgage to rent as possible 

to keep people in their homes.  

It is important to set out some numbers relating to those in mortgage arrears and the low levels of 

resolutions that have happened form the Insolvency Service of Ireland launched in 2013. The 

Insolvency service has since its launch facilitated 1800 Personal Insolvency Arrangements – the key 

mechanism for mortgage resolution. These include family homes but also include buy to let 

properties. Also, they count an arrangement for each borrower on each loan thus increasing the 

numbers vs the number of properties/loan resolved.  

Currently the Insolvency Servicing is processing c300 PIA’s per quarter. This is just under 1% of the 

total arrears in the 2 years + category only.   

At this pace it will take 25 years to resolve just those in 2 years arrears. 

Following a recent High Court ruling the Personal Insolvency Practitioner is now required to appeal 

the bank decision (previous veto) as oppose to the debtor. This has effectively paralysed the entire 

insolvency system. This committee should in my view ask the Minister for justice to amend the 

insolvency act to correct this issue. 

With regard to Deputy McGraths Bill, we fully support such an attempt to rebalance the imbalance 

that still exists. The existing Central Bank Code of Conduct for Mortgage Arrears suggests a range of 

solutions that banks and vulture funds may implement but doesn’t force them to provide any 

specific solutions – many, especially the vulture funds choose, with the Central Bank’s blessing, not 

to provide any meaningful restructuring options to those in severe difficulty.  There is a need for 

radical restructuring and an independent office such as the Mortgage Resolution Office with the 

powers envisaged under a Mortgage Resolution Order is a good thing.  

Irish Mortgage Holders Organisation:
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As a word of caution however, if we go back to the introduction of the Personal Insolvency Act in 

2012 such powers and system was sought at that time. Constitutional difficulties arose, and we 

could have concerns that these would arise again potentially dooming the fine intentions of the bill 

to failure.  

We would suggest that the outcomes desired by this Bill could be achieved in an easier fashion by a 

not-for-profit regulated third party purchasing these loans and radically restructuring them.  

Going back to the two cohorts of people in difficulty I mentioned a few minutes ago there are two 

currently facing grave danger – those who can pay something but not enough to obtain a restructure 

and those who can pay nothing.  

Take the first cohort. 

For example, John and Mary have a mortgage of €300,000, house worth €160,000. They earn above 

the social housing income threshold and can pay €650 per month. The bank can restructure the loan 

at €950. However, the Central Bank won’t allow a long term arrangement at €650 as its not 

sustainable. This Bill could force the bank to accept €650 and extend the mortgage or write it down. 

However, another route is for a not for profit, similar to iCare Housing, purchasing the loans rather 

than the homes as is the case with Mortgage to Rent.  

In the above example iCare would buy the loan for €100,000 where current value of loan is €300,000 

and the house is worth €160,000. This would allow the radical restructure required to allow John 

and Mary pay €650 per month and the loan would stay outstanding until the new loan is fully paid. 

There are 32,000 mortgages in arrears of over two years and because of how these are recorded we 

don’t know how many are in arrears over 2, 3, 4 etc years. 

We believe that some are eligible for social housing, but a large number have income above the 

social housing income threshold but can’t meet the levels required to restructure their mortgage 

and need a radical restructure. 

For the second cohort with no income unfortunately no Mortgage Resolution Office or Mortgage 

Resolution Order is going to help them. They simply have no contribution to make. The solution for 

them is Mortgage to Rent and iCare Housing has been established to provide solutions to them.  

To summarise Chairman, we believe that the Bill as presented is well intentioned and a very 

welcome focus on those struggling with debt as oppose to banks and vulture funds.  

The primary concern of all Irish banks at the moment is a looming deadline from the ECB to solve 

their Non-Performing Loan portfolios. If they cannot be solved quickly they will simply sell to vulture 

funds. There is a risk that various Bills will accelerate that sales process as bank look at the vista of 

protracted wrangling with a Mortgage Resolution Office and the inevitable time that will be required 

to properly set it up.  

The aspirations of this Bill can be achieved by seeking for loans sales that will inevitably take place to 

be pointed towards not-for-profit entities, similar to iCare Housing, which will be willing to 

implement the pragmatic and appropriate restructuring that the Central Bank won’t allow 

mainstream lenders to do and which simply isn’t in the nature of vulture funds.  

A stamp duty rate on the sale of  distressed family homes by banks could be set at 50% which would 

focus minds.  
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Thank you again for the time and opportunity to discuss this very important issue with you all today. 
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Houses of the Oireachtas 

Joint Committee on Justice and Equality 

Draft Report: 

Scrutiny of the Mortgage Arrears Resolution (Family Home ) Bill 2017 (PMB) 

Observations of the Minister for Justice and Equality on the draft Report: 

I welcome the opportunity to contribute to the Committee’s scrutiny of the above Private 

Member’s Bill.  

Home mortgage arrears in Ireland have almost halved from their peak four years ago, and 

continue to fall consistently across all levels of arrears. Contrary to what is sometimes 

suggested, repossession proceedings have also declined significantly and steadily over the 

last four years, and continue to fall.  

Nevertheless, the remaining home mortgage arrears problem, and the risk of home 

repossession, is still a major issue, and a high priority for the Government. As I stated in the 

Dáil during Second Stage, this Private Member’s Bill thus seeks to address an issue of key 

importance. I fully acknowledge Deputy McGrath’s record of commitment in this area, and 

his genuine intentions in bringing forward this Bill.  

The Government nevertheless has very serious concerns that the fundamental conception and 

design of this Bill will not assist those in mortgage arrears and indeed, risks making their 

situation more difficult. It is for these reasons that the Government could not support the 

Private Member’s Bill at Second Stage, and remains unable to support it.  I note the similar 

concerns expressed by all three stakeholders who made submissions to the Committee.  

I would like to refer to those reasons, address a few observations made in submissions to the 

Committee, and outline the measures already taken by Government, my view of the current 

position, and my intended next steps, subject of course to Government agreement.   

1) Concerns regarding the Private Member’s Bill

1.1 The Government’s first concern is that the Bill, following advice received from the 

Attorney General’s Office, appears to be incompatible with the Constitution in a number of 

fundamental respects, and if implemented, would be at high risk of ongoing and successful 

legal challenges.  

Essentially, the Bill is proposing to create a new independent quasi-judicial body, to be called 

the Mortgage Resolution Office (‘MRO’). A financially distressed borrower who was in 

mortgage arrears on their home before 1 January 2017 could apply to this new Office. The   

MRO would have power under the Bill to make a new form of Order, called a Mortgage 

Resolution Order, which could impose a range of far-reaching and legally binding changes to 

Appendix 4 – Minister’s Observations 
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the terms of the existing mortgage. It would also prevent a lender from issuing any new 

repossession or enforcement proceedings.  

These are far-reaching powers to intervene in and change the vested constitutional and 

contractual legal rights and obligations of private parties. The constitutionality of proposals 

to impose mortgage resolution solutions has been very extensively discussed between my 

Department and the Office of the Attorney General in recent years. Any legislative 

intervention in private property rights, seeking to achieve an objective of the common good, 

still has to demonstrate clearly that it is a carefully balanced and strictly proportionate 

intervention which takes full account of the respective rights and obligations of both parties. 

The advice received is that the very cursory provision in this Bill falls far short of that 

standard.  

A further constitutional difficulty is that the Bill provides for such decisions to be made by a 

quasi-judicial body (the MRO) with an appeal only to a further quasi-judicial body (an 

Appeals Officer). The Appeals Officer would have power to refer a point of law arising 

before them to the High Court for determination. However, the Bill does not provide for any 

decision made by the MRO or by an Appeals Officer to be appealed to a court. Following the 

advice received, this is incompatible with Article 34 of the Constitution, which reserves 

certain levels of decision to the Courts, rather than to quasi-judicial bodies.  

Further legal problems raised by the Bill include the following: 

- the income, asset and debt levels required to qualify as a financially distressed borrower are 

not defined by the Bill:  it is very questionable whether such a central issue could be left, as 

the Bill proposes, to be decided by a statutory instrument;  

- there is no provision for a Mortgage Resolution Order to be varied, if the borrower’s 

financial position changes – only for it to be terminated, which may leave the borrower in a 

worse position than previously; 

- the Bill proposes to locate the proposed MRO in the Insolvency Service of Ireland (ISI) , 

but there are a number of conflicts between the statutory functions of the ISI and those 

proposed for the MRO, which are likely to lead to ongoing operational problems and affect 

the valuable work already done by the ISI;  

- the Bill provides a mechanism against enforcement or repossession by a mortgage lender,  

but not against registration of a judgment mortgage against the home by any other creditor. 

This creates a significant risk that unsecured creditors would rush to register judgment 

mortgages against the home, creating new problems for the distressed borrower. A judgment 

mortgage is a court order, so could only be varied or suspended by a court – not by a quasi-

judicial body like the proposed MRO;  

- the Bill only provides for resolving the borrower’s mortgage arrears – not for dealing with 

their other debts or returning them to solvency, as would be done with a statutory solution 

under the Personal Insolvency Acts. The experience is that mortgage debt generally is not 

resolved sustainably unless unsecured debts are also addressed, as borrowers otherwise 

remain under pressure from their unsecured creditors.  

I also note, and agree with, the serious concerns expressed by stakeholders who made 

submissions to the Committee regarding the constitutionality and practicality of the Bill, the 

practical difficulties it risks creating for distressed borrowers, the risk of negative impact on 

mortgage pricing and mortgage supply, and the compatibility of the Bill with the valuable 

ongoing work of the Insolvency Service. 
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I am very willing to work with Deputies and with the Committee on developing constructive 

legislative solutions. However, given the extent of the legal and practical problems I have just 

outlined, I believe that they are fundamental to the design and concept of this Bill, and go 

beyond what could be addressed by revision or redrafting.  

2) Observations on submissions made to the Committee

I would like to respond briefly to a small number of points made to the Committee by Deputy 

McGrath and by stakeholders.  

Firstly, the Deputy refers several times to the ‘bank veto’ in relation to home mortgage 

arrears. This was already abolished, by section 115A Personal Insolvency Acts (introduced 

by the Personal Insolvency (Amendment) Act 2015) with effect from November 2015. 

Section 115A essentially provides that if creditors (including a mortgage lender) refuse a 

personal insolvency proposal put forward by an insolvent borrower and which includes their 

home mortgage arrears, the borrower’s personal insolvency practitioner can apply on their 

behalf for the Court to review whether the refusal is reasonable. The Court considers the 

reasonableness of the refusal using a balanced range of criteria and has power, if satisfied, to 

impose the proposed personal insolvency arrangement on the dissenting creditor(s).  

It may not be fully appreciated that the specific orders proposed by the Bill to be made by the 

Mortgage Review Office, can already be imposed on the lender by the Circuit Court or the 

High Court, via a Personal Insolvency Arrangement, under sections 102(6) and 115A of the 

Personal Insolvency Acts.  

For example, in recent months, the courts have already imposed personal insolvency 

arrangements which, in concrete terms:  

- extend the term of the mortgage,  

- provide for a reduced interest rate,  

- write down the balance outstanding on the mortgage,  

- direct that the borrower may make interest-only payments for a period, 

- provide for a split mortgage or for warehousing
1
.

In addition, I understand that personal insolvency practitioners are currently preparing a 

number of personal insolvency proposals which incorporate Mortgage to Rent solutions while 

also returning the borrower to solvency, via free financial and legal advice and assistance 

provided to borrowers through the Government’s Abhaile Scheme.  

However, I agree with the Committee that the personal insolvency review, while very 

significant, has not yet realised its full potential, for reasons which I discuss below. I also 

explain below the steps I intend to take to address those concerns.  

Secondly, I must address some statistics on repossession cited to the Committee, which I 

believe to give a different picture to that given by the actual figures produced by the Courts 

1
 See for example Hayes, High Court, 1 November 2017: JD, High Court, 21 February 2017; Callaghan, High 

Court, 22 May 2017. 
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Service and provided to my Department. Deputy McGrath states, in his opening remarks to 

the Committee, that in the first half of 2017, legal proceedings for repossession were initiated 

in nearly 3,000 arrears cases, according to Central Bank statistics; and that over the same 

period, 1363 homeowners in arrears lost their homes through sale, voluntary surrender or 

repossession. The Central Bank’s own submission to the Committee states that during 

Q2/2017, court proceedings for repossession were initiated in relation to over 1,200 mortgage 

accounts, though some of these are likely to be resolved by renegotiation of the mortgage 

terms and conditions.  

However, the Central Bank statistics on these issues are not provided by the courts. The 

Central Bank relies on data reported to it by banks, and it appears that these data may be 

including other stages of the repossession process, in addition to the initiation of repossession 

proceedings in the courts. (The Central Bank data also refers to home mortgage accounts 

rather than mortgaged homes. This needs to be borne in mind, as many homeowners have 

taken out a second mortgage on their homes at some stage, resulting in the house counting as 

2 mortgage accounts rather than 1. However, this distinction alone does not appear to explain 

the extent of the divergence between the Central Bank figures and the courts data
2
.)

There is a very significant divergence between the Central Bank figures and the statistics 

provided by Courts Service for the Circuit Court – which has jurisdiction in the vast majority 

of such cases. I consider that the Court statistics are likely to provide a clearer picture.  

According to the quarterly statistics provided to my Department by the Courts Service, the 

number of new possession Civil Bills issued by the Circuit Courts during January to June 

2017 was 1514 – almost half the figure cited by Deputy McGrath. The number of new 

possession Civil Bills issued in Q2/2017 was 881 – again, a far smaller figure than the 1200 

mortgage accounts cited by the Central Bank.  

It is also worth noting that the average monthly number of possession Civil Bills issued over 

the first 3 quarters of 2017 was 268. This compares with a monthly average of 566 over Q1-

Q4/2014, 418 over Q1-Q4/2015, and 304 over Q1-Q4/2016. In terms of PDH properties, the 

average monthly number of possession Civil Bills issued in the first three quarters of 2017 is 

217 – compared with an average of 609 in Q1-Q4/2014, 341 in Q1-Q4/2015 and 271 in Q1-

Q4/2016. It is clear, therefore, that the rate of issue of repossession Civil Bills has been 

dropping significantly over almost four years.  

In terms of Possession Orders granted, court records again show a reduction in the numbers 

issued, both at an overall level and in relation to homeowners in arrears on their home 

mortgage (PDH homes). The average monthly number of Possession Orders granted by the 

courts in the period Q1-Q3/2017 is 73. This compares with a monthly average of 107 in Q1-

Q4/2015, and a monthly average of 89 in Q1-Q4/2016.  In terms of Possession Orders being 

2
 The general rule of thumb used by the Department of Finance is that on average there are estimated to be 

1.3 mortgage accounts to each mortgaged home. 
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granted on PDH properties, the average monthly figure for Q1-Q3 2017 is 62, compared with 

an average monthly figure of 76 in Q1-Q4 2015, and 71 in Q1-Q4 2016.  Again, these figures 

show a steady decline in the numbers of Possession Orders granted over the past three years. 

I should add that the Courts Service has indicated that over the period Q1-Q3 2017, a total of 

866 possession cases were refused or struck out by the Circuit Court, or withdrawn by the 

mortgage lender – an average of 96 per month, which is higher than the average monthly 

figure of 73 possession orders granted during the period. 

The priority for all of us, I believe, remains to keep householders who are trying to resolve 

their arrears in their homes wherever possible: so it is important that we all use the best 

evidence available on actual repossession rates.    

Thirdly, regarding liability for legal costs: the Deputy also states that following a recent 

Circuit Court decision, a borrower’s PIP ‘can now be made personally liable for the legal 

costs’ of a personal insolvency review.   

I should point out that under the Abhaile scheme, legal aid is available for an insolvent 

borrower’s PIP to apply for the new court review, provided the statutory criteria are met. The 

Deputy’s concern is presumably that the PIP could be ordered by the court to pay the legal 

costs of another party such as a defending creditor.  

My Department is in close contact with the ISI and with PIP representatives on this issue. We 

are not aware of any case in which a Court has awarded costs against a PIP in any personal 

insolvency review proceedings.  

Indeed, section 115A explicitly provides that a personal insolvency practitioner applies for 

this review ‘on behalf of the debtor’. The courts have already referred in a number of 

judgements to the special statutory role of a PIP in personal insolvency proceedings, and 

noted that the PIP brings a personal insolvency review application or appeal on behalf of the 

debtor, and as an intermediary
3
. In Nugent, the High Court held that it is only in exceptional

circumstances, such as bad faith or unprofessional conduct by the PIP, that the Court would 

consider awarding costs against him or her. In Reilly, the High Court similarly stated that ‘If a 

PIP lodges an application [for personal insolvency review] bona fide and in exercise of his 

or her professional and reasonable judgement, and prosecutes an appeal in similar fashion, 

it seems unlikely that a PIP would be subject to an award of costs.’
 4

 (The High Court is due

to issue a further judgment shortly.)  

3) Current position and intended next steps

3
 See for example Reilly, High Court, 5 October 2017.  

4
 Nugent (No.2), High Court, 8 June 2016; Reilly, High Court, 5 October 2017. 
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In my view, rather than seeking to establish new parallel structures which present a number 

of legal problems, results can be obtained more effectively and more quickly by reviewing 

the existing legislation. My Department already launched a review of the Personal Insolvency 

Acts in March 2017, via a public consultation, with submissions due by end June 2017: the 

ISI has furnished the Committee with a copy of its submission to the review.  

That review is currently being completed. In addition, my Department has been in close 

contact in recent months with a range of stakeholders, including the Insolvency Service, 

personal insolvency practitioners and bank stakeholders, on a number of recently-emerging 

concerns which were not raised by submissions to the review. These concerns have also since 

been raised in some of the submissions to the Committee. They will be included in, and 

addressed by, our  review.  

I should add that my Department is currently preparing Heads of a Courts and Land 

Conveyancing (Amendment) Bill, to specify further the matters a court must consider when 

hearing mortgage repossession proceedings.  That Bill will address the concerns raised in a 

previous Private Member’s Bill. 

This Government and its predecessor have introduced very extensive legislative reforms and 

practical measures to assist resolution of mortgage arrears. As stakeholders have already 

noted in their submissions, the Personal Insolvency Acts have not been the subject of any 

constitutional challenge. The introduction of the personal insolvency review, effective since 

November 2015, has ended the ‘bank veto’. The High Court has already published a number 

of important detailed judgments on the criteria that will be applied by the courts, and the 

types of mortgage arrears resolution that may be imposed.  

The Government’s Abhaile scheme, introduced over July - October 2016, has produced very 

encouraging initial results in reaching, supporting and engaging the hitherto hard-to-reach 

group of borrowers in arrears exceeding 2 years. These cases currently account for a 

significant proportion of personal insolvency cases. As the ISI submission notes, they are, of 

their nature, complex to solve:  nevertheless, preliminary indications are that innovative and 

sustainable solutions are possible, and are being worked out - both by agreement between 

debtors and creditors, and via solutions imposed by the courts via the personal insolvency 

review.  

At the same time, I share the concerns expressed to the Committee that, on the latest 

evidence,  certain creditors are still not engaging with the substance of the personal 

insolvency legislation, and that procedures also need to be streamlined, though in a manner 

which respects Constitutional requirements, to reduce unacceptable delays and unproductive 

court challenges.  

Arising from the review’s recommendations, I expect to bring forward proposals to 

Government early in the New Year to address these concerns, including (subject to 

Government agreement) proposals for legislative change.   

4  December 2017 
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Deputy Caoimhghín Ó Caoláin, TD 

Chair, Joint Committee on Justice and Equality 

Houses of the Oireachtas 

Kildare St 

Dublin 2 

D02 XR20 

27 October 2018 

Dear Chair 

I am writing to you following a request by your Committee to consider the Mortgage Arrears Resolution 

(Family Home) bill 2017. The bill is not proposing changes to the Bank’s mandate or powers, therefore 

the Bank’s comments are focused on the potential effects on existing restructuring activity and 

accompanying protections, as well as the possible longer-term effects on all borrowers. 

Behind each arrears case, there are people undergoing distressing personal experiences. Given the length 

of time it has taken banks to deal with some aspects of this serious problem, the intent of the bill is 

therefore understandable. The Bank has taken various steps to address this by setting system-wide 

standards to ensure that borrowers are restructured sustainably and extending the protections of the Code 

of Conduct of Mortgage Arrears (CCMA) when loans have been transferred. The restructuring 

arrangements offered and implemented by lenders have improved significantly since 2013, with less 

reliance on short-term forbearance.   The Bank has also taken a number of steps to strengthen  the CCMA 

in 2013, and providing technical assistance to the Department of Finance in their development of the 

Consumer Protection (Regulation of Credit Servicing Firms) Act (the Credit Servicing Act) in 2015. Both 

are designed to ensure that borrowers whose loans are transferred from a regulated lender, have the same 

level of consumer protections they had prior to the sale. 

Various policy changes have been made in recent years to improve the non-judicial debt resolution 

mechanisms available for distressed borrowers, including those encompassing the entirety of a borrower’s 

debt. Recent legislative changes allow for rejected Personal Insolvency Arrangements (PIA) to be 

reviewed by the Courts. The bankruptcy term has been reduced to one year, consistent with other 

international jurisdictions whereas previously it was 12 years. 

Nevertheless, given the slow pace of progression for some cases, particularly those in long-term arrears, 

it is understandable that the Oireachtas wish to address some aspects of the mortgage arrears through the 

legislative tools at its disposal. 

While it is for the political and legal systems to balance property rights and legal contracts between 

borrowers and lenders or holders of mortgages, there are unintended risks with well-intended legislation. 

The bill will introduce additional complexity without regard for the existing restructuring processes, may 

not result in the desired outcomes, and some aspects need further development.   

Appendix 5 – Irish Central Bank Submission 
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The most significant unintended consequence would be inhibiting the mortgage restructuring process that 

is currently working for the majority of borrowers. During Q2 2017, there were over 7,000 new 

restructures put in place across the system and over 120,000 mortgages restructured at end Q2 2017. This 

bill may result in borrowers currently in the restructure pipeline, potentially having restructures altered or 

activity ceasing. 

The draft bill proposes various types of restructure to be imposed via a mortgage resolution order (MRO).  

It appears that the bill will impose MROs on an individual institution basis, without restructuring other 

non-mortgage debt incurred by the debtor with other institutions. It is also unclear how non-mortgage 

creditors would react to the bill. This is a particular concern for some borrowers in deep arrears, as they 

have substantial non-mortgage debt. A borrower’s entire debt is taken into account within a 

PIA/bankruptcy as well as the totality of their assets, liabilities, and income. 

The long-term implications of this legislation require further consideration by the relevant Government 

departments, as it results in non-recourse lending for the duration of the mortgage order. During Q2 2017, 

231 of 340 properties or 66 per cent were voluntarily surrendered; 109 or 33 per cent were repossessed 

through a court order. While repossession is a last resort under the CCMA, the ability to undertake secured 

lending is ultimately dependent on the power to realise security if needed. This is a cornerstone of secured 

lending and, by extension, a functioning mortgage market. This bill may have significant ramifications 

for secured lending in Ireland, impairment provisioning, and capital depending on its final form and the 

numbers of orders granted. The bill may have important implications for mortgage pricing and mortgage 

supply for all borrowers, not just the group of borrowers covered by the bill. 

Where debt-relief programmes have been used in other jurisdictions, such as a US HAMP-style 

programme, they have clearly defined entry criteria for borrowers, specific targets for sustainability of 

mortgage restructuring, and clear exit criteria. They were also subject to conditionality for both banks and 

borrowers, and the fiscal cost of this debt relief is monitored and apportioned. 

The current draft of the bill is yet not clear regarding definitions of financially restricted mortgagor, the 

criteria for sustainability, and the exit criteria from the order. The bill needs to be clear regarding the 

criteria for where a debtor may not perform according to the terms of the MRO.  Similar to the ISI, the 

MRO should regularly produce information on all restructures, including debt write-downs. 

While it is for the Committee to decide on ECB consultation, the draft bill is applicable to financial 

institutions, and may materially influence the stability of financial institutions and markets. This is one of 

the areas of competency for ECB consultation. 

I hope these views and the attached note are useful to the work of the Committee in its consideration of 

this bill.  

Yours sincerely 

______________________ 

Ed Sibley 

Deputy Governor (Prudential Regulation) and 

Registrar for Credit Unions 

Encl. 
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Central Bank of Ireland 

The Mortgage Arrears Resolution (Family Home) Bill 2017 

Overview 

The mortgage arrears and debt resolution landscape has fundamentally changed in Ireland in recent 

years. Relative to 2012, the restructuring arrangements offered and implemented by lenders is 

significantly different and much broader. There has been a noticeable shift away from interest-only 

type arrangements to more sustainable solutions such as split mortgages. The Central Bank has also 

taken a number of steps to strengthen the consumer protection framework. This includes the Central 

Bank’s enhancement of its Code of Conduct on Mortgage Arrears (CCMA) in 2013 and the Central 

Bank’s technical assistance in the development of the Consumer Protection (Regulation of Credit 

Servicing Firms) Act (the Credit Servicing Act) in 2015 to ensure that borrowers whose loans are 

transferred from a regulated lender have the same level of consumer protections they had prior to 

the sale.  

There are a range of other debt resolution mechanisms available for distressed borrowers that were 

not in place in 2012. Insolvent debtors can now avail of three types of insolvency arrangements. 

Recent legislative changes allow for rejected Personal Insolvency Arrangements (PIA) to be reviewed 

by the Courts. The bankruptcy term has been reduced to one year, consistent with other jurisdictions. 

The Mortgage to Rent (MTR) scheme has also undergone a number of changes, most recently in 

February 2017. There are now a range of advisory services available for borrowers in financial distress 

including MABS, Step Change, and the recently introduced “Abhaile” scheme for borrowers who may 

be at risk of losing their homes.  

Importantly, principal dwelling home (PDH) mortgage accounts in arrears have reduced for sixteen 

consecutive quarters, representing a 48% reduction since the peak in June 2013. There are now 

approximately 70,000 accounts less in mortgage arrears. Where feasible, solutions are being found 

for borrowers that engage with their mortgage lender (or credit servicing firm). At end-June 2017, 

over 120,000 accounts were classified as restructured, and almost 9 in 10 (87%) are meeting the terms 

of the arrangement. 

The positive momentum in relation to arrears reductions and the high levels of restructured accounts 

meeting the terms of their arrangements demonstrates the willingness and ability of borrowers and 

institutions to enter into solutions that address mortgage arrears.  
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The Mortgage Arrears Resolution (Family Home) Bill 2017 aims to “provide for the establishment of a 

Mortgage Resolution Office; to provide for a non-judicial Mortgage Resolution Order concerning 

mortgages over family homes; to provide for an independent appeals process against decisions of the 

Mortgage Resolution Office; and to provide for related matters.”  

To provide some context, since September 2009, 7,799 properties have been repossessed in Ireland, 

67% of which were voluntarily surrendered or abandoned by the borrower with the remainder 

attributable to court orders.  This compares to over 120,000 restructured accounts at end-June 2017. 

As per the CCMA, repossession is a last resort.  

A broad range of restructuring options are available to borrowers, depending on their individual 

circumstances. Some of these options have been subject to legislative changes in recent years to 

improve their efficacy.  

While it is understandable that the Oireachtas wish to address some aspects of the mortgage arrears 

through legislation, introducing additional complexity without considering existing restructuring 

processes may not result in the desired outcomes.  The proposals outlined in the bill will likely add 

complications to the existing suite of restructuring options, making the process more complex for 

borrowers without a clear delineation between both sets of policy tools.   

This may have significant unintended consequences including inhibiting the mortgage restructuring 

process. This may affect those currently engaged in the restructure process, potentially altering the 

types of restructure offered, and diminish the effectiveness of the existing non-judicial debt 

settlement  (PIA/bankruptcy).  This may adversely impact property rights, contracts between banks 

and borrowers.  

The draft bill proposes various types of restructure to be imposed via a mortgage resolution order 

(MRO).  It appears that the bill will impose this on an individual institution basis, without restructuring 

other non-mortgage debt incurred by the debtor with other institutions. It is also unclear how non-

mortgage creditors would react to the bill. This is a particular concern for some borrowers in deep 

arrears as they have substantial non-mortgage debt.  The totality of a borrower’s debt would be taken 

into account within a PIA/bankruptcy as the totality of the assets, liabilities, and income are assessed. 

The long-term ramifications of this legislation require further consideration by the relevant 

Government departments, as it effectively means non-recourse lending for the duration of the 

mortgage order. The ability to undertake secured lending is ultimately dependent on the power to 

realise security if needed. This is a cornerstone of secured lending and, by extension, a functioning 

mortgage market. This bill may have significant ramifications for secured lending in Ireland, 
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impairment provisioning and regulatory capital depending on its final form and the numbers of orders 

granted, if it becomes law. The bill may have important implications for mortgage pricing, and 

mortgage supply for all borrowers, not just the group of borrowers covered by the bill.  

The objectives of the bill for borrowers should be clearly defined.  Key concepts within the bill should 

also be clearly defined. The current draft of the bill is yet not clear regarding definitions of financially 

restricted mortgagor, the criteria for sustainability, and the exit criteria from the order. The bill also 

lacks a clarity regarding the criteria for a debtor to not meet the terms of the MRO.  

Where alternative non-legislative solutions have been deployed in other jurisdictions, such as a US 

HAMP-style programme, they have clearly defined entry criteria for borrowers, specific targets for 

sustainability of mortgage restructuring, and clear exit criteria. As well as providing incentives, they 

were also subject to conditionality for both banks and borrowers, and have explicit fiscal costs. 

In large-scale debt relief programmes, costs as well as benefits will be borne by various groups 

depending on the choices made. While these choices are a political decision, the allocation of costs of 

enforced debt write-offs that may occur as a consequence of MRO should be made explicit. Details of 

restructuring activity should be recorded and published by the MRO, similar to the ISI.  

PDH Mortgage Arrears 

Within the remit of the Central Bank’s responsibilities, the approach to mortgage arrears resolution is 

focused on ensuring the fair treatment of borrowers through a strong consumer protection framework 

while ensuring banks have appropriate arrears resolution strategies and operations, are sufficiently 

capitalised and hold appropriately conservative provisions.  

PDH mortgage accounts in arrears peaked in Ireland in June 2013, at 142,892. Since then, considerable 

progress has been made in addressing mortgage arrears (see Figure 1). June 2017 marked the 

sixteenth consecutive quarterly reduction, representing a 48% reduction since the peak, equivalent to 

almost 70,000 accounts less mortgages in arrears.  
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Figure 1 – Central Bank’s Mortgage Arrears and Repossession Statistics 

Coinciding with the introduction of the Central Bank’s Mortgage Arrears and Resolution Targets 

(MART) in 2013, there has been a noticeable change in the composition of restructures agreed, with 

a shift away from interest-only type arrangements to more sustainable solutions such as split 

mortgages for example. Where feasible, solutions are being found for borrowers that engage with 

their mortgage lender (or credit servicing firm). At end-June 2017, over 120,000 accounts were 

classified as restructured, with over 87% meeting the terms of their arrangement.  

Nevertheless, over 73,000 accounts remain in arrears, of which 70% are more than 90 days past due 

(a sign of more significant distress). Momentum needs to be maintained and it will take time for 

arrears levels to return to normalised levels. However, the positive momentum in relation to arrears 

reductions (including the improvements in recent years in accounts over 2 years past due) and the 

high levels of restructured accounts meeting the terms of their arrangements demonstrates the 

willingness and ability of borrowers and institutions to enter into solutions that address mortgage 

arrears. 

Consumer Protections 

The CCMA is part of the wider consumer protection framework in place for mortgage borrowers, 

which also includes the European Union (Consumer Credit Agreements) Regulations 2016 and the 

Consumer Protection Code 2012. The CCMA provides a strong consumer protection framework to 

ensure that borrowers in financial difficulty are treated in a timely, transparent, and fair manner by 
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regulated entities. Banks, retail credit firms and credit servicing firms servicing loans on behalf of 

unregulated loan owners are all required to comply with the CCMA. This includes requiring such 

regulated entities to proactively encourage borrowers to engage with it about financial difficulties 

which may prevent the borrower from meeting their mortgage repayments. It also requires regulated 

entities to consider the full circumstances of each borrower in seeking to resolve arrears cases. 

The CCMA also provides protections to the borrower regarding when court proceedings can be 

initiated. Under the CCMA, a regulated entity may only commence legal proceedings for repossession 

of a primary residence where it has made every reasonable effort to agree an alternative repayment 

arrangement (ARA) with the borrower and other clear requirements are met. The CCMA requires firms 

to exhaust the options available from the suite of alternative repayment arrangements offered before 

taking action which may result in the borrower losing their home (whether by voluntary sale or 

repossession). 

There is evidence that the Mortgage Arrears Resolution Process (MARP) set out in the CCMA is working 

for borrowers who engage with the Process. A bulletin published by the Central Bank in May 20161 

showed that: 

 Of those borrowers who completed the MARP with the credit institutions covered by the

bulletin, the percentage who were offered an ARA ranged between 89% in H1-2014 and 87%

in H2-2015.

 From H1-2014 to H2-2015, between 91% and 94% of ARAs offered by the lenders in question

were accepted by the borrower.

 The proportion of appeals to the lender’s Appeals Board relating to an offer of an ARA, or a

lender’s decision not to offer an ARA, that were upheld/partially upheld in favour of the

borrower ranged between 33% in H1-2014 and 23% in H2-2015.2

 The proportion of appeals to the Lender’s Appeals Board against being classified as not co-

operating that were upheld/partially upheld in favour of the borrower ranged between 31%

in H1-2014 and 39% in H2-2015.

Following the enactment of the Credit Servicing Act 2015, the Central Bank also developed a robust 

regime for the new regulatory category of 'credit servicing firm'. This includes the full application of 

1 https://www.centralbank.ie/docs/default-source/Regulation/consumer-protection/compliance-
monitoring/reviews-and-research/gns4-2-1-1-cpbullet-coc-mort-arrears-310516.pdf?sfvrsn=6 
2 The CCMA requires a lender to operate such an Appeals Board and contains specific requirements on how it 
is to be operated.  

55



6 | P a g e

consumer protections in the context of credit servicing firms’ regulated activities, underpinned by an 

expectation of high standards and a professional and consumer-focused approach to compliance 

consistent with the Central Bank’s consumer protection framework.  

Other Debt Resolution Options 

The Personal Insolvency Act 2012 introduced three types of debt resolution mechanisms for insolvent 

borrowers: the Debt Relief Notice (DRN), the Debt Settlement Arrangement (DSA) and the Personal 

Insolvency Arrangement (PIA). A PIA can include secured (e.g. a mortgage on a PDH or BTL) and/or 

unsecured debt. Legislative changes implemented in 2015 include provisions allowing for a personal 

insolvency practitioner (PIP) to request a review by the Court where a PIA was rejected by creditors. 

There has been a gradual upward trend in the number of PIAs approved per year, and since 2013, 

1,842 PIAs were approved.  

The PIA 2012 act modified the personal bankruptcy regime. One of the main changes reduced the 

duration of bankruptcy from twelve to three years. The bankruptcy term was subsequently reduced 

to one year via the Bankruptcy (Amendment) Act 2015, bringing Ireland’s bankruptcy regime in line 

with other international jurisdictions. Between 2013 and June 2017, and there were 1,696 bankruptcy 

adjudications.  

Debtor Advice 

There are a range of independent advisory services available for borrowers in financial distress. For 

example, MABS, established in 1992, provides information, advice and assistance to borrowers in 

arrears. StepChange Debt Charity Ireland also provides an advisory service for people struggling with 

debt problems. Most recently, the “Abhaile” service was established in late 2016 and provides 

mortgage arrears support in the form of vouchers for free financial or legal advice.  

Secured Lending 

However, in some cases, loss of ownership of the PDH may be unavoidable. Indeed, the ability to 

undertake secured lending is ultimately dependent on the power to realise the security if needed. This 

is a cornerstone of secured lending and, by extension, an effectively functioning mortgage market. 

Relative to many other European jurisdictions, including those with lower levels of non-performing 

loans, the legal process through which lenders effect security is substantially longer in Ireland, and the 

repossession rate is much lower than in other comparable jurisdictions.  
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Since September 2009, 7,799 properties have been repossessed in Ireland, 67% of which were 

voluntarily surrendered or abandoned by the borrower with the remainder attributable to court 

orders.  This compares to over 120,000 restructured accounts at end-June 2017.  

During the most recent quarter (Q2 2017), court proceedings were initiated in relation to over 1,200 

accounts. In comparison, over 7,000 new restructure arrangements were agreed during the same 

period.3 The initiation of legal proceedings does not ultimately imply that the borrower will lose their 

home. During the legal process, borrowers have opportunities to re-engage with lenders to find a 

solution and Central Bank aggregate data show that 13% of legal cases that have concluded (since the 

beginning of 2013) are due to terms and conditions being renegotiated.  

ECB Consultation 

It is worth noting that in accordance with Article 127(4) of the Treaty on the Functioning of the 

European Union and Article 4 of the ESCB Statute there is an obligation on national authorities to 

consult the ECB on certain draft legislative provisions. The framework for such ECB consultations is set 

out in Council Decision 98/415/EC and the ECB has published a guide on such consultations available 

here. While it is for the Committee to decide this consultation, the draft bill does involve legislation 

applicable to financial institutions that may materially influence the stability of financial institutions 

and markets which is one of the areas in which the ECB should be consulted. 

Conclusion 

The Mortgage Arrears Resolution (Family Home) Bill 2017 aims to: 

“provide for the establishment of a Mortgage Resolution Office; to provide for a non-judicial 

Mortgage Resolution Order concerning mortgages over family homes; to provide for an 

independent appeals process against decisions of the Mortgage Resolution Office; and to 

provide for related matters.”  

As noted in the sections above, there already exists a broad range of options available to borrowers, 

depending on their individual circumstances. The positive momentum in relation to arrears reductions 

(which have reduced for sixteen consecutive quarters) and the high level of restructured accounts 

meeting the terms of their arrangements demonstrates the willingness and ability of borrowers and 

institutions to enter into solutions that address mortgage arrears. There are a number of other debt 

resolution mechanisms for distressed borrowers including three types of insolvency arrangements. 

Recent legislative changes have introduced an appeals mechanism for rejected PIAs.  

3 This includes first-time restructures and further modifications of existing restructures. 
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The legislative proposals outlined in the bill will likely add unnecessary complications to the existing 

suite of options, making the process more complex for borrowers; may adversely impact property 

rights and legal contracts; and may have significant unintended consequences including the slowing 

of the mortgage restructuring process. Furthermore, the ability to undertake secured lending is 

ultimately dependent on the power to realise the security if needed. This is a cornerstone of secured 

lending and, by extension, an effectively functioning mortgage market. This bill could have significant 

ramifications for secured lending in Ireland, and consequently, important implications for mortgage 

pricing and the supply of credit to the wider economy. 
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EN ECB-PUBLIC

OPINION OF THE EUROPEAN CENTRAL BANK 

of 5 March 2018  

on mortgage arrears resolution 

(CON/2018/13) 

Introduction and legal basis 

On 29 January 2018 the European Central Bank (ECB) received a request from the Chairman of the

Oireachtas (Irish National Parliament) Joint Committee on Justice and Equality for an opinion on a

Mortgage Arrears Resolution (Family Home) Bill 2017 (hereinafter the ‘draft law’).

The ECB’s competence to deliver an opinion is based on Articles 127(4) and 282(5) of the Treaty on the

Functioning of the European Union and the sixth indent of Article 2(1) of Council Decision 98/415/EC
1
, as

the draft law relates to rules applicable to financial institutions insofar as they materially influence the

stability of financial institutions and markets and to the specific tasks conferred upon the ECB concerning

policies relating to the prudential supervision of credit institutions pursuant to Article 127(6) of the Treaty.

In accordance with the first sentence of Article 17.5 of the Rules of Procedure of the European Central

Bank, the Governing Council has adopted this opinion.

1. Purpose of the draft law

1.1 The draft law provides for the establishment of a Mortgage Resolution Office (MRO), within the

existing Insolvency Service of Ireland. The Insolvency Service of Ireland was established under the

Personal Insolvency Act 2012 (hereinafter the ‘2012 Act’)
2
. The 2012 Act was further amended by

the Personal Insolvency (Amendment) Act 2015.

1.2 The draft law provides for the establishment of a framework applicable to certain ‘Financially

Restricted Mortgagors’. The draft law provides that a Financially Restricted Mortgagor is a

mortgagor who resides in, and is the registered owner of, a mortgaged property that is a family

home, and whose disposable income, non-essential assets, and total personal debts are restricted

below a level to be prescribed by ministerial order.

1.3 The draft law provides the MRO with powers to make mortgage resolution orders in respect of

Financially Restricted Mortgagors that submit an application for such an order under certain

conditions. These include that the Financially Restricted Mortgagor has already corresponded

and/or communicated with the financial institution that provided the mortgage for the purpose of

1 Council Decision 98/415/EC of 29 June 1998 on the consultation of the European Central Bank by national
authorities regarding draft legislative provisions (OJ L 189, 3.7.1998, p. 42).

2 See Opinion CON/2012/70. All ECB opinions are published on the ECB’s website at www.ecb.europa.eu.

Appendix 6 – European Central Bank Opinion 
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seeking to renegotiate or restructure their mortgage. Moreover, the draft law will only apply to 

Financially Restricted Mortgagors who were in arrears on or before 1 January 2017.  

1.4 The draft law provides that various types of mortgage resolution orders may be made by the MRO. 

These include, inter alia, an order that (1) the Financially Restricted Mortgagor make interest only 

payments on the mortgage for a period of time that will not exceed four years; (2) the mortgage 

period be extended by a period of time that will not exceed 20 years; (3) the mortgage payments 

due to be made by the Financially Restricted Mortgagor be deferred for a period that will not 

exceed one year; (4) the terms and conditions of the mortgage be amended so that the interest 

rate can be changed to a fixed or variable interest rate, including a change to the rate itself, that the 

MRO considers appropriate, taking into account prevailing market conditions; (5) the principal sum 

due on the mortgage be reduced in a fair manner, provided that the mortgagee be granted a share 

in the Financially Restricted Mortgagor’s equity in the family home as the MRO considers 

appropriate; and (6) the principal sum due on the mortgage be reduced in a fair manner, taking into 

account certain factors. 

1.5 The draft law provides that the effect of such orders is to inter alia prevent the financial institution

that provided the mortgage from commencing any legal proceedings for the recovery of a debt or 

repayment, save in limited circumstances, or to seek to eject the Financially Restricted Mortgagor 

from their tenancy in the family home. The financial institution may object to the order, and the 

order may be amended or terminated in certain circumstances. 

1.6 The draft law also provides for an independent appeals system, whereby a mortgagor or financial 

institution aggrieved by a decision of the MRO may appeal against that decision. The draft law also 

stipulates offences and penalties concerning cases of fraudulent or dishonest conduct by the 

mortgagor, and in respect of circumstances where any person seeks to improperly influence an 

Appeals Officer, wilfully neglects to attend oral hearings or interferes with documents relevant to 

the appeal. 

2. Observations

2.1 Interaction with existing national measures 

2.1.1 The ECB recalls that the introduction of the 2012 Act was required by the EU-IMF Financial 

Support Programme for Ireland. The ECB was consulted on the draft of the 2012 Act, and 

supported the aim of lowering the cost and increasing the speed and efficiency of personal 

insolvency proceedings, while at the same time mitigating moral hazard and maintaining credit 

discipline. The ECB considered that the draft of the 2012 Act provided for debt relief in appropriate 

cases and contained provisions that aimed to protect the interests of creditors by applying strict 

eligibility criteria to the availability of the insolvency arrangements, providing for oversight by the 

Insolvency Service and the courts and requiring supermajority creditor approval of the insolvency 

arrangement in appropriate cases. The ECB considered that the provisions struck a reasonable 

balance between the interests of creditors and debtors in coming to an insolvency arrangement
3
.

3 See paragraph 2.2 of Opinion CON/2012/70.
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2.1.2 The ECB notes that the 2012 Act was further enhanced by the Personal Insolvency (Amendment) 

Act 2015, in particular by ensuring that a borrower whose proposal for a personal insolvency 

arrangement is refused by the mortgage lender or other creditors can seek an independent review 

of that refusal by the courts. The courts in turn have power, subject to certain conditions, to impose 

the rejected proposal on the mortgage lender or other creditors. 

2.1.3 Several other measures have also been introduced in Ireland to seek to address mortgage arrears 

and debt resolution. First, the Central Bank of Ireland adopted a Code of Conduct on Mortgage 

Arrears in 2009, in accordance with Section 117 of the Central Bank Act 1989. This Code is binding 

on mortgage lenders, and the Central Bank of Ireland has the power to administer sanctions for a 

contravention of the Code under Part IIIC of the Central Bank Act 1942. Second, the Consumer 

Protection (Regulation of Credit Servicing Firms) Act 2015 seeks to protect borrowers who are 

parties to credit agreements in respect of which credit servicing firms undertake certain services. 

The ECB welcomed the measures thus introduced, as they aim to strengthen consumer protection 

and thereby contribute to preserving confidence in the marketplace
4
. Third, the Irish Government

has put in place various measures to assist distressed borrowers, including the Abhaile scheme,

which is a scheme that has been established to allow homeowners to access independent legal 

advice and support, and the Mortgage to Rent Scheme. Support is also provided to distressed 

borrowers by the Money Advice and Budgeting Service. 

2.1.4 It is unclear how the provisions of the draft law will interact with these existing measures or with 

ongoing processes for the resolution of mortgage arrears. This uncertainty could introduce further 

delays in ongoing processes. In particular, unlike the 2012 Act, the draft law addresses only the 

mortgage debt of the borrower, and does not address the resolution of other, non-mortgage debt. 

In order to ensure an efficient and effective regime for addressing personal insolvency, a 

borrower’s entire debt should be taken into account.  

2.1.5 Moreover, the draft law does not provide for the publication of relevant data on the functioning of 

the proposed regime or the independent review of the efficacy of mortgage resolution orders and 

their impact on Irish credit institutions and the Irish financial system
5
.

2.1.6 It is suggested that it would be more appropriate to build on and enhance the existing regime, 

rather than establish a new regime. In that respect, the ECB notes that in March 2017 the 

Department of Justice and Equality launched a public consultation on the operation of the Personal 

Insolvency Acts 2012-2015, as part of the mandatory review of the legislation provided for under 

section 141 of the 2012 Act. This review may provide an appropriate opportunity to address the 

shortcomings of the existing legislation. 

2.2 Effects on the banking sector 

2.2.1 In the context of its direct responsibility for the supervision of significant banking groups within the 

euro area, the ECB monitors closely the stability of credit institutions. The high level of non-

performing loans in Ireland has brought large credit losses to Irish banks in the recent past. Thus, it 

is important that non-performing loans are dealt with in an efficient and effective manner, balancing 

4 See Opinion CON/2014/69. 
5 See paragraph 3.3 of Opinion CON/2013/34.
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the need to ensure, on the one hand, observance of the general duty of debtors to meet their 

payment obligations and, on the other hand, the need to provide assistance to individuals in dire 

financial situations
6
.

2.2.2 The draft law is being introduced without the benefit of a thorough economic impact assessment. 

The mortgage arrears resolution arrangements and the supporting administrative infrastructure 

should above all be workable. While partial write-down of debt can sometimes offer a solution in 

special cases where the borrower’s solvency can be restored, and where creditor losses can be 

minimised, it is important to ensure that these measures do not result in blanket mortgage debt 

forgiveness and are geared to minimising the risk of abuse. In particular, the draft law may have a 

potential negative impact on credit institutions as well as the functioning of the financial system. It is 

only by making such a prior assessment that it may be possible to mitigate such negative 

implications. In turn, any reforms should be formulated in a manner that safeguards financial 

stability, promotes market efficiency and liquidity and supports the adequate flow of credit to the 

economy. In the absence of an impact assessment, however, it is difficult to be confident that the 

objectives set by the draft law will be achieved
7
. 

2.2.3 Even though the draft law, if adopted, will only apply to Financially Restricted Mortgagors who were 

in arrears on or before 1 January 2017, the scope of possible mortgage resolution orders is 

extensive, including various forms of debt forgiveness. The ability of financial institutions to 

effectively manage credit risk depends on a reliable, predictable and stable legal framework that 

adequately balances the interests of both the creditor and the debtor. However, the draft law 

introduces changes that may affect the ability of lenders to give effect to the agreed terms of 

secured credit in Ireland, which could undermine legal certainty and the adequate management of 

credit risk in financial institutions. In this respect, it is important to carefully consider the impact of 

the draft law on credit agreements in order to ensure legal certainty and avoid undue interference 

with the contractual and property rights of credit institutions, and to prevent moral hazard from 

arising in the relationship between creditor and debtor
8
.  

2.2.4 It is for the Irish authorities to assess whether the draft law complies with Irish constitutional law 

and other applicable legal principles.

2.3 Effects on financial stability 

Given the scope of the draft law and the importance of mortgage portfolios in total bank assets, the 

draft law may have a potential negative impact on the credit institutions affected, and ultimately 

may have implications for financial stability. 

2.4 Effects on the Irish economy 

2.4.1 As noted above, the scope of possible mortgage resolution orders is extensive, including various 

forms of debt forgiveness. Notwithstanding some of the safeguards in the draft law, such provisions 

may adversely affect the future supply of credit and the pricing of mortgages. Banks could respond 

by unduly tightening lending conditions, in particular to compensate for credit losses resulting from 

6 See paragraph 3.1 of Opinion CON/2013/34. 
7 See paragraph 2.3 of Opinion CON/2012/40, paragraph 2.3 of Opinion CON/2012/70, and paragraph 2.2 of Opinion 

CON/2010/34. 
8  See paragraph 2.2 of Opinion CON/2015/56.
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the application of the draft law. The implications for the real economy are uncertain, given the 

absence of a quantitative impact assessment.  

2.4.2 While the draft law, if adopted, will only apply to Financially Restricted Mortgagors that were in 

arrears on or before 1 January 2017, the potential for interference with the ability of lenders to give 

effect to the agreed terms of secured credit in Ireland might nevertheless render the market less 

attractive and discourage new entrants. This could stifle competition in financial services in Ireland, 

due to a perceived increase in legal uncertainty
9
.

This opinion will be published on the ECB’s website. 

Done at Frankfurt am Main, 5 March 2018. 

The President of the ECB 

Mario DRAGHI 

9 See paragraph 3.1.1 of Opinion CON/2016/54, paragraph 3.2.2 of Opinion CON/2015/56, and paragraph 3.1.2 of 
Opinion CON/2015/32.
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