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MABS National Development (MABS ND)  

Written Submission on the No Consent, No Sale Bill 2019 (PMB) 

Origin of the submission  
1. The Joint Committee on Finance, Public Expenditure and Reform, and Taoiseach (the 

Committee) is undertaking detailed scrutiny of the No Consent, No Sale Bill 2019 [PMB], ‘the 

2019 Bill’ which passed its second reading in Dáil Éireann on 30 January 2019.   

2. In the above context, the Committee has invited MABS National Development (MABS ND) to 

make a submission with reference to the Committee’s prescribed schedule, as appropriate.  

3. It should be noted that in making this submission MABS ND’s reflections are based on its 

practical experience of providing casework support to borrowers in mortgage arrears 

including those whose loans have already been sold, or are likely to be sold in the future and 

respectfully submits that both policy and legislative matters fall outside of its remit.   

MABS and Mortgage Arrears- general observations  
4. The Money Advice and Budgeting Service (MABS), works with people who are in debt, or at 

risk of getting into debt, and endeavours to support borrowers and loan owners to put in 

place mutually agreeable, realistic, affordable and sustainable solutions to arears difficulties.  

The core focus of this work as it relates to borrowers in mortgage arrears, is the putting in 

place of ‘informal arrangements’ or long-term Alternative Repayment Arrangements (ARA’s) 

under each lender’s ‘suite of options’.   MABS relies heavily on the strength of relevant 

market regulation in its casework approach, through which it empowers its clients to uphold 

their legitimate rights as consumers in achieving a resolution to their arrears difficulties.    

5. MABS has always had a role in supporting borrowers in home mortgage arrears.  Since mid-

2015, it has had an additional role (through its Dedicated Mortgage Arrears MABS (DMA 

MABS) project) in providing support to borrowers in late-stage mortgage arrears who are at 

risk of losing their home and, since July 2016, in acting as the ‘Gateway to Debt Advice’ under 

the Government’s ABHAILE scheme.  These areas of MABS casework provide an important 

insight into the difficulties facing borrowers whose mortgages are owned by funds (AKA credit 

agreement owners).  MABS also has a deep understanding of the issues which first caused 

borrowers to get into financial difficulty and the many related challenges facing them when 

they engage to address their arrears.  

6. Throughout the period since recession began, and as the mortgage arrears crisis evolved, 

MABS has consistently held to the key tenet of borrower engagement directly with lenders or 

via MABS or another trusted third party (such as ABHAILE) in order to achieve a lasting 

solution to  mortgage arrears.  Integral to this approach is the expectation that borrowers 

engaging in good faith will be treated fairly and in compliance with the existing regulatory 

regime (primarily the Code of Conduct on Mortgage Arrears (CCMA)).   

7. While recognising that, in a previous submission to the Competition and Consumer Protection 

Commission (CCPC) in its examination of the mortgage market, MABS had suggested the 

placing of the 1991  ‘Code of Practice on the Transfer of Mortgages’, on which the ‘No 
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Consent No Sale Bill’ is based, on a statutory footing1, our view at this juncture, and having 

witnessed loan transfers emerge as the dominant response to the resolution of Non-

Performing Loans (NPL’s) is that neither the 1991 Code, nor the CCMA, were developed in 

anticipation of such a high volume of persistent long-term mortgage arrears cases and, as 

such, we are disappointed that it does not appear that the CCMA is scheduled for review2 

with the specific aim of taking into account this new market for distressed mortgages/NPL’s.    

8. As loan sales have evolved, we have seen, in some cases, delays in decision-making on 

proposed arrangements by banks with borrowers subsequently ‘transferred’ without the 

comfort of having an ARA in place.  This has occurred, where, in the Adviser’s view, an 

arrangement was potentially possible within the main lender’s suite of options.  We would be 

concerned that this hesitancy may have been strategic in some cases and may be to the 

detriment of borrowers who could/should have achieved an arrangement with their primary 

lender.  

9. We have also seen cases where borrowers whose loans have been sold are paying the 

contractual amount and some are also making a payment towards arrears on a sustained and 

sustainable basis and nonetheless were unable to put in place a long term arrangement with 

a new loan owner3.   

10. In both cases – i.e. in cases with lenders and those now owned by funds -  borrowers 

disillusioned by what appear to be persistent deficits in process, sometimes disengage, 

thereby increasing the likelihood that they may lose their home.   

11. While acknowledging that the composition of ‘funds’ loan books is different to those of other 

institutions, MABS experience of working to support borrowers at court4 indicates that non-

bank entities appear to be over-represented in mortgage arrears-related legal proceedings 

relative to their market share.  Legal proceedings, it appears, are one of the primary means of 

realising value for credit agreement owners, and as such, having full clarity on borrowers’ 

rights and protections is vital.  

12. Finally, we submit that a continued focus is needed on supporting borrowers to engage in 

resolving their arrears, with the overall aim of keeping them in their home where this is 

possible.   For MABS to be able to continue to support borrowers to engage, there needs to 

be much greater certainty about process and outcomes.  We respectfully submit that the 

determination of how this is achieved going forward is a matter for regulators and legislators 

but highlight again the potential to reconsider the CCMA or regulation of the post CCMA 

process with a particular focus on borrowers in late stage mortgage arrears and at risk of 

losing their sole residence.   

13. MABS has, since 2015, had a Court Mentor Scheme in operation, where MABS advisors 

attend all repossession hearings in the Circuit Court. In addition, under the ABHAILE1 scheme 

there is also a ‘Duty Solicitor’ in attendance to further support borrowers. The Scheme also 

provides free access to a range of professionals who can provide advice to borrowers in 

                                                           
1
 https://www.ccpc.ie/business/wp-content/uploads/sites/3/2017/06/CCPC-Mortgages-Options-Paper.pdf 

p46) 
2
 
2
 https://www.centralbank.ie/docs/default-source/regulation/consumer-protection/other-codes-of-

conduct/report-on-the-effectiveness-of-the-ccma-in-the-context-of-the-sale-of-loans-by-regulated-
lenders.pdf?sfvrsn=4 
3
 Many of these cases were subsequently resolved. 

4
 MABS ‘Court Mentors’ attend repossession list hearings and act as a support to borrowers, linking them in to 

MABS, the Duty Solicitor or the ABHAILE service as appropriate.  

https://www.ccpc.ie/business/wp-content/uploads/sites/3/2017/06/CCPC-Mortgages-Options-Paper.pdf
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mortgage arrears.  Through these developments MABS, and other State stakeholders, have 

been able to engage many more borrowers in late-stage mortgage arrears.  However, the 

numbers attending Court remain low. In addition, a communication plan for ABHAILE is 

currently being rolled-out by the Citizens Information Board. It is vitally important to continue 

to emphasise accurate and timely messaging about the value of engaging and the potential to 

put in place arrangements (either on a voluntary or statutory basis) that may assist borrowers 

to stay in their home.  It is also vital in this context that a there is a demonstrable willingness 

on the part of lenders and funds to provide and support creative solutions aimed at keeping 

people in their home, together with a greater use of PIA, lifetime mortgages and the revised 

Mortgage to Rent (MTR) scheme.   All of which could provide solutions for those with long-

term income deficits vis a vis their contractual mortgage repayment. 

Information/evidence deficits 
14. We regret that the provision of comprehensive or definitive responses to the questions asked 

by the Committee in its prescribed schedule would require more comprehensive evidence 

than is currently available to us.  This deficit of necessary factual information highlights a 

point made by MABS ND previously to the Committee (albeit with reference to the broader 

issue of financial inclusion) which relates to the absence of an independent research body on 

matters relating to credit in Ireland. 5.  

15. It is acknowledged that recently there has been a number of reports on related matters 

(ESRI6, Department of Finance7, Central Bank of Ireland (CBI)8 and the Competition and 

Consumer Protection Commission9) However, we submit that a significant deficit remains in 

that little independent research is conducted on borrowers’ attitudes and preferences.   We 

feel that this is particularly important in the context of this Bill as it applies to: 

 those who are engaging with banks/ funds to address their mortgage arrears,  

 those who are in arrears but not engaging with their lender/loan owner, and; 

 the wider cohort of mortgagors who were either never in arrears, or who no longer 

are in arrears, but who nonetheless, may be adversely affected by the Bill through the 

potential for reduced competition and artificially high interest rates etc.    

16. In this regard, we note that the Central Bank of Ireland produces analysis based on the SFS 

data set10 but note that there has been no analysis published (that we are aware of) relating 

to qualitative data contained in the SFS i.e. ‘Reason(s) for Review/Arrears’ and suggest that an 

improved understanding of how borrowers got into arrears, would lead to an improved 

                                                           
5 This is  reflected in the Committee’s own (2017) report viz.  ‘The Committee recommends the establishment of an independent body to 
examine and report to Joint Committee on Finance, Public Expenditure and Reform, and Taoiseach and Government on an ongoing basis in 
regard to credit within the Irish financial services 

sector’.https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_finance_public_expenditure_and_reform_and_t

aoiseach/reports/2017/2017-11-06_report-on-the-review-of-the-credit-union-sector_en.pdf 
 
 
6 https://www.esri.ie/publications/exploring-the-implications-of-monetary-policy-normalisation-for-irish-mortgage-arrears 
7 https://assets.gov.ie/7079/dc2b93dbcf1d40af9e01c2920c90acd3.pdf 
8 https://www.centralbank.ie/docs/default-source/regulation/consumer-protection/other-codes-of-conduct/report-on-the-effectiveness-
of-the-ccma-in-the-context-of-the-sale-of-loans-by-regulated-lenders.pdf?sfvrsn=4 
9 https://www.ccpc.ie/business/wp-content/uploads/sites/3/2017/06/CCPC-Mortgages-Options-Paper.pdf 
10

 https://www.centralbank.ie/docs/default-source/publications/financial-stability-notes/no-7-long-term-mortgage-arrears-in-ireland-

(o'malley).pdf?sfvrsn=5,  
https://www.centralbank.ie/docs/default-source/publications/economic-letters/vol-2017-no-16---mortgage-modification-in-ireland-a-
recent-history-(mccann).pdf?sfvrsn=5 
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https://www.centralbank.ie/docs/default-source/publications/financial-stability-notes/no-7-long-term-mortgage-arrears-in-ireland-(o'malley).pdf?sfvrsn=5
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understanding of how they may be assisted to address the problem and which sub-sets of 

borrowers are likely to experience the greatest difficulty in achieving a resolution to their 

mortgage arrears difficulty, either with a main bank or in the context of a transfer.  For 

example, through our casework experience, we know that many borrowers in late stage 

mortgage arrears are in that position due to long-term income inadequacy.  Where this 

position is unlikely to change over the course of the mortgage term, e.g. in cases of long-term 

disability / recipients of State pension, they may feel that there nothing that can be done in 

their situation.  Having greater insight into these important issues would, we submit, enable a 

better understanding of the potential positive and negative impacts of this Bill.   

17. A related and, we suggest, fundamental deficit is the very long-lived ‘information asymmetry’ 

between borrower and bank/fund in terms of the options that are actually available to 

borrowers in mortgage arrears from both banks and funds via formal and informal 

arrangements.  The CBI has highlighted the impact of a ‘lack of information’ on the resolution 

of long-term mortgage arrears in Ireland, albeit from the lenders’ perspective (‘Willen (2014) 

has argued that a lack of information leads to mutually beneficial modifications not 

happening’) (CBI, 2018, p6) 11. Additionally, in MABS experience, certain borrowers have 

experienced ‘churn’ as their loans have passed from firm to firm (originator, new loan owner, 

credit servicing firm to second credit servicing firm etc.) and we have an ongoing concern 

about the quality and reliability of the underlying paperwork as it transitions and would wish 

to see this issue addressed. 

18. We are of the view that a ‘lack of information’ applies in equal measure to borrowers in 

mortgage arrears and have highlighted previously a lack of transparency about loan sales and 

post-sale options 12  as ‘a cause of much frustration and mistrust for borrowers and an 

obstacle to the efficacy of day-to-day casework for MABS advisors’.  We experience this 

information deficit, compounded by the fragmentation of the market via loan sales, as a daily 

impediment for borrowers and advisors in identifying and actualising solutions that could 

keep them in their homes.  In this regard we highlight the merits of the information to be 

provided to borrowers in respect of the loan transfer as set out under sections 2 and 3 of the 

Bill, but note that this type of information needs to be made available ex-ante rather than ex-

poste.   

19. We would further suggest that wording under section 3 could go one step further in providing 

greater clarity to customers in relation to the future status of any restructuring arrangement 

in place at the time of sale.  We would have particular concerns about the number of split 

mortgage in existence and the future status of these arrangements.    

20. More than a decade after the problem first emerged, we cannot understand why there is still 

not visibility of, and access to, a generic ‘waterfall’, which would provide borrowers with 

some indication as to where they may fit within the existing suite of options offered across all 

banks and funds.   The ‘not knowing’ is experienced as hugely disempowering by borrowers 

and we believe compounds the problem of non-engagement.    

21. Moreover, without this comprehensive insight into what arrangements are achievable when a 

loan is sold borrowers in arrears are, rightly, fearful of the unknown, particularly in the 

                                                           
11 https://www.centralbank.ie/docs/default-source/publications/financial-stability-notes/no-7-long-term-mortgage-arrears-in-ireland-
(o'malley).pdf?sfvrsn=5  
12  Written Submission to the Joint Committee on Finance, Public Expenditure and Reform, and Taoiseach, on the Consumer Protection 
(Regulation of Credit Servicing Firms (Amendment) Bill 2018 – Private Members Bill, (MABS ND, May 2018) 

https://www.centralbank.ie/docs/default-source/publications/financial-stability-notes/no-7-long-term-mortgage-arrears-in-ireland-(o'malley).pdf?sfvrsn=5
https://www.centralbank.ie/docs/default-source/publications/financial-stability-notes/no-7-long-term-mortgage-arrears-in-ireland-(o'malley).pdf?sfvrsn=5
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context that there is now a deeply embedded and very poor public perception of the new 

loan owners.  

22. Against this backdrop, we base our inputs in this submission on an internal and unpublished 

survey of DMA MABS caseworkers where we sought views of MABS DMA advisors on their 

casework with clients in late-stage mortgage arrears.  The survey was undertaken with a view 

to identifying areas for casework development and focus in DMA MABS during 2019.  

The key findings in relation to borrowers engaging with the DMA MABS service whose loans 

have been sold are as follows: 

 

Experience of loan sales 

a. Approximately 32 % of active cases are said to have been impacted by the sale of loan 

books. 

b.  In 95% of cases the sale has, according to advisers, led to borrower distress.   

c. In approximately 75% of cases, advisers report that the sale has both slowed progress and 

has limited options available to the borrower,  

Technical issues 

d. Additionally, and of relevance to the Bill, is the finding that 25% of active cases are 

affected by a ‘technical issue’ such as family law, tracker-issues, arrears calculation or an 

appeal which has impacted progression towards achieving resolution in the case.  

Income/affordability 

e. A further finding from our DMA MABS casework relates to the level of income available to 

borrowers supported by DMA MABS advisors; approximately 66% of DMA clients cannot 

afford to meet their Contractual Monthly Instalment, with many believed to be below or 

significantly below, the relevant Reasonable Living Expenses (RLE) guideline for the 

household13.   

 

23. We use these three broad areas (1 ‘experience of loan sales and impact on resolution’, 2 

‘technical issues impacting on progression of late-stage mortgage arrears casework’ and 3 

‘affordability’) to inform our perspective on the Bill.  

Experience of loan sales and impact on resolution 
24. With regard to our clients, (both DMA MABS and the wider cohort of affected borrowers who 

have contacted us on foot of notification that their loan has been sold), we note that 

overwhelmingly that the sale has caused ‘borrower distress’.  We therefore suggest (drawing 

on ‘prospect theory’ (Kahneman & Tversky, 1979)), especially as it relates to loss aversion, 

that loan sales have come to be negatively framed in affected borrower’s minds and 

consequently, in the context of this Bill, given the choice, our view is that most borrowers 

would refuse  to consent to the sale of their loan.   

                                                           
13

 ‘The ISI is required by section 23 of the Personal Insolvency Act 2012 to prepare and issue guidelines as to what constitutes 

a reasonable standard of living and reasonable living expenses.  Under the model developed by the ISI, reasonable living 
expenses are the expenses a person necessarily incurs in achieving a reasonable standard of living, this being one which 
meets a person’s physical, psychological and social needs’  The RLE is also used by lenders/funds in underwriting decisions 
relating to borrowers in mortgage arrears.  



6 
 

25. Further, and based on DMA MABS casework experience as cited above, it appears that 

affected borrowers may have justifiable concerns if the sale has had the effect of slowing 

progress on resolution or reducing options available to borrowers in late stage mortgage 

arrears.   Again, in this context we suggest that given the choice as to whether they would 

consent to the transfer of a loan, most borrowers would not consent.  

Technical issues 
26. With regard to ‘technical issues’ impacting on progression of outcomes for borrowers in 

mortgage arrears, we believe such issues have received far too little recognition in the 

existing regulatory regime.  We see some merit in permitting borrowers affected by a 

‘technical issue’ that has impacted on their capacity to achieve an arrangement having the 

capacity to refuse to consent to the transfer of their loan.   We note however that this would 

only improve the situation of such borrowers were it to provide a greater impetus to main 

lenders to find more effective and efficient resolutions to these matters.  We also highlight in 

this regard, the major impediment to the resolution of mortgage arrears arising where one 

borrower is not co-operating due to a family law matter and wonder how, if at all, the Bill 

could overcome this problem.   

Affordability 
27. Finally, and of most concern to MABS, given that it has always had a particular focus on low-

income households is the situation of the sizeable number of clients within its DMA MABS 

service who may lack affordability to put in place an arrangement that will keep them in their 

home.  This we view as a significant challenge regardless of whether loans transfer to new 

owners.   

28. The decision of the High Court in Re Hayes (a debtor) ([2017] IEHC 657), illustrates the impact 

that the Personal Insolvency Act 2012 (as amended) may have on secondary purchasers of 

loan portfolios with regard to the setting of interest rates over the currency of an 

arrangement and is consequently to be viewed positively in potentially creating more 

opportunities for PIA’s for those with lower incomes whose loans have transferred to funds.   

29. Also, to be viewed positively is the potential appetite within certain funds for MTR.  However, 

some borrowers remain precluded by virtue of income levels that fall marginally above the 

MTR income thresholds and again, in this regard there is variability across the new loan 

owners with regard to uptake of, and interest in MTR.  Once more, this points to a need for 

clarity on what options are available under each lender/loan owner’s mandates and in what 

circumstances.     

30. Notwithstanding earlier remarks about the ‘slowing down’ effect of loan sales, our view, 

which is backed by our data on the rate of proceedings for possession initiated by the new 

loan owners, is that, having taken time to review cases and engage with borrowers post-sale, 

the new loan owners will utilise the Courts to achieve payment or possession.   

31. For borrowers whose affordability remains insufficient to achieve an arrangement the 

transfer will therefore inevitably lead to a ‘crystallisation’ of the mortgage arrears problem 

and the need to find a solution, through PIA, MTR or otherwise.  Again, we suggest that many 

such borrowers would likely refuse to consent to the sale.  Regrettably, such refusal will not 

change the facts of their lack of affordability and suggest that other solutions are needed 

(more successful PIA’s for low income borrowers, greater throughput to MTR) as well as other 
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solutions related to housing provision generally which are a matter for policy- 

makers/legislators. 

Conclusion 
32. The sale of a loan from one entity to another can be a distressing time for a consumer. This 

applies to all borrowers but particularly those whose loans have been classified as  NPL’s.  

Affected borrowers, in our view, are therefore likely to refuse to consent to the sale.  Lack of 

transparency results in suspicion, frustration and mistrust and therefore sections 2-3, of the 

2019 Bill, which relate to the provision of information to customers, could assist in alleviating 

concerns and is welcome.  However, we have highlighted throughout this submission the 

need for greater transparency about options before sales happen.   

33. We have also highlighted issues which inhibit the achievement of resolution for borrowers, 

they include technical issues and affordability and see the potential to achieve greater focus 

on the resolution of these ‘technical issues’ which are beyond the individual borrower’s 

control.   

34. Finally, we have highlighted the issue of affordability. It is possible that certain borrowers 

lacking sufficient income to put in place an informal arrangement may have further options 

post -sale under PIA and MTR, but this is by no means guaranteed and again more 

information is needed.  Ultimately, we view the major regulatory/legislative and policy 

challenge as being the need to address the situation of borrowers who lack affordability, have 

not successfully achieved an insolvency arrangement or MTR and consequently without 

further options risk losing their homes.   

 




