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Submission to the Oireachtas Finance Committee  

Financial Services and Pensions Ombudsman 

Consumer Insurance Contracts Bill 2017 

 

Introduction: 

The Office of the Financial Services and Pensions Ombudsman (FSPO) was 

established on 1 January 2018 under the Financial Services and Pensions 

Ombudsman Act 2017 (‘the FSPO Act’). The Act dissolved the former Financial 

Services Ombudsman and the former Office of the Pension Ombudsman, with the staff 

from the two bodies joining the newly merged entity. 

Under the governing legislation, our principal function is to investigate complaints 

against financial service or pension providers in a manner which is proportionate to 

the nature of the complaint. The FSPO Act provides for us to undertake these 

investigations by informal means, by mediation, by formal investigation/oral hearing or 

by a combination of these means. 

Everyone has the right to good service from their financial service or pension provider 

and speedy redress from the provider when things go wrong. Where this does not 

happen, it is important that people have an independent place where they can seek to 

have their complaint resolved. The purpose of the FSPO is to resolve complaints 

against providers of financial services and pensions fairly and in a manner that is 

transparent and accessible to all. The FSPO is an independent and impartial 

organisation that operates on a quasi-judicial basis.   

The FSPO welcomes the invitation to make a submission to the Oireachtas on the 

provisions of the Consumer Insurance Contacts Bill 2017.  We also welcome the Bill 

as an important addition to the consumer protection framework, subject to some 

practical consideration outlined below. 

Our submission is based on our experience of dealing with complaints against insurers 

over many years.  Dealing with these complaints has provided us with an 

understanding of how some issues addressed in this Bill, and in the underlying Law 

Reform Commission (LRC)  Report, arise in practice and how they can lead to potential 

unfairness. 
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General Overarching Principles: 

 The FSPO provides an alternative to the Courts for resolving disputes in an 

informal and fair way without an adversarial process, and costs, which can arise in 

litigation.  Our service is free to the public and the FSPO believes that in many 

instances it is viewed as the ‘first port of call’ for the resolution of complaints. We 

are anxious that the Bill would not undermine this core principle.  The Bill should 

preserve this parallel jurisdiction and should not, inadvertently, reserve any new 

rights granted to consumers to the sole jurisdiction of the courts or diminish the 

effectiveness of the FSPO as a forum for the resolution of complaints.   

 

 The FSPO initially seeks to resolve disputes by mediation.  Approximately 75% of 

completed complaints received by us are currently successfully resolved at this 

stage.  The Bill should not undermine the benefit of the mediation approach or force 

consumers into the adversarial court system unnecessarily. 

 

 The FSPO particularly welcomes the plain language approach to the asking of 

questions contained in the Bill.  We find that consumers misunderstand questions 

being asked of them. Sometimes this can be due to technical language being used 

in the question or due to questions being drafted in an overly complex fashion.  

 

 As a general principle, the FSPO does not impinge on the ‘commercial discretion’ 

of providers.  This means that it is for providers to determine what factors are 

relevant to them in taking a commercial decision.  It would be rare for the FSPO to 

interfere in such a decision.   

 

Specific Issues: 

 

The FSPO has carefully considered the contents of the Bill.  We would make the 

following comments on specific sections drawing on the general overarching principles 

outlined above. 

 

S.1 – Interpretation 

 “Average Consumer” 

We note that the definition is replicated from the Consumer Protection Act 2007.  

We would suggest that the format of definition as set out in the 2007 Act also be 

retained, which would make the definition easier to implement in practice.  
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In our experience the existing definition of consumer has given the FSPO sufficient 

flexibility to apply the concepts that this new definition is seeking to place on a 

statutory basis.  The absence of a definition of an ‘average consumer’ has not 

hindered the work of the FSPO to date. 

 

 “Consumer”  

The FSPO notes that it appears to be intended to have uniformity in the definition 

of a consumer. If that is the case it would be desirable to replicate, as applicable, 

the definition as contained in the FSPO Act.  

 “Turnover” 

The experience of the FSPO to date suggests that ‘turnover’ need not be a defined 

term.   

A cut-off threshold of annual turnover applies in the FSPO Act without a statutory 

definition of the term ‘turnover’.  

There were previous attempts to include a definition of ‘turnover’ in the FSPO 

legislation, but these were ultimately considered unworkable.   

The current lack of a statutory definition has not created difficulties for the FSPO. 

Additional Definitions 

 

We would suggest that the following terms be defined to provide clarity where they 

are used in later sections. 

“code of practice”  

A definition of this term is provided in S.2(2) of the Consumer Protection Act 2007. 

“any code, agreement or set of rules or standards that is not imposed by or under 

an enactment but purports to govern or define commercial practices of one or more 

traders (whether generally or in respect of a particular trade, business or 

professional sector or one or more commercial practices) who agree, commit or 

undertake to abide or be bound by such rules or standards” 

This definition might be drawn on, with modification, to expressly provide for codes 

made under statutory authority as envisaged by section 4 of the Bill.  

“alteration of risk clause” & “material change” 

These terms are used in S.13 as if they are defined or well understood terms. While 

these may be established terms used in law and in the insurance industry given 
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the significance of the proposals contained in S.13 it would be preferable for these 

terms to be specifically defined and in particular to ensure clarity for consumers.  

This would bring certainty to the types of clauses that could come within the 

provisions of S.13. 

 

S.4 – Effects of Codes of Practice 

 The term ‘code of practice’ should be defined as set out above.  This will clarify 

which codes are to be admissible.  Without this definition, there could potentially 

be a multitude of codes admissible under section 4. This is a matter of concern to 

the FSPO having regard, in particular, to the reference to it in this section.  

 

The reference to the “Financial Services Ombudsman” requires amendment to the 

“Financial Services And Pensions Ombudsman”, following our recent merger.   

 

S.5 – Insurable Interest 

 The FSPO welcomes this provision having encountered complaints where the 

operation of the existing law appears to be unfair 

 

S.6 – Pre-contractual duties of consumer and insurer 

 The FSPO have significant experience of consumers struggling to understand their 

obligations under the current principle of utmost good faith.    We consider that the 

proposals in the legislation will bring greater clarity and understanding for 

consumers as to their duties and obligations when entering into insurance 

contracts. 

 

 The requirement of S.6(3) to use specific questions is to be welcomed. The FSPO 

receives complaints in relation to whether a particular piece of information was 

within the ambit of a general question asked, with each of the parties holding valid, 

but incompatible, views. We accordingly consider that this provision will provide 

greater clarity and certainty for both consumers and insurance providers.  

 

 The requirement of S.6(5) to use plain and intelligible language is to be welcomed.  

The FSPO has dealt with complaints centred around poorly phrased and difficult 

to understand questions. 

 

 We would question how S.6(6) will apply in practice. The FSPO is careful not to 

impinge on the commercial discretion of financial providers who are required to 

operate in a competitive marketplace.    This sub-section would appear to require 

the insurer to provide evidence of matters potentially pertaining to commercial 
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discretion.  It is unclear, for example, what type of evidence a provider would be 

required to produce to establish that the non-disclosure was an effective cause of 

entering the contract of insurance and on the terms on which it did. 

 

 We would suggest that the list of relevant matters set out in S.6(7)(b) should be 

non-exhaustive. This will allow other, case specific, matters to be taken into 

account where relevant. 

 

 The position of agents and brokers is a matter frequently encountered by the 

FSPO.  We note that it is a relevant factor to be taken into account pursuant to 

S.6(7)(b)(iv).  We also note that the Law Reform Report did not consider the liability 

of the agent in these circumstances as it was outside the scope of the report1.   

 

 The FSPO has experience of complaints where a consumer claims that they were 

misled by an agent in relation to their disclosure obligations which has resulted in 

the refusal of a claim, this would normally result in a complaint against both the 

agent and the insurer.  If the insurer is unaware of the actions of the agent, it may 

be the agent who is responsible to the consumer for any loss, rather than the 

insurer. The FSPO queries whether sub-section 6(7)(b)(iv) has sufficient flexibility 

to take account of the situation whereby a consumer is misled by an agent or the 

agent has been negligent in discharge of his or her duties. The subsection might 

provide “whether the consumer is represented by an agent and the circumstances 

of that representation”. 

 

S.7 – Proportionate remedies for misrepresentation 

 The FSPO welcomes the principle that remedies for misrepresentation would be 

proportionate to the effect of the misrepresentation.  

 

 Similarly to S.6(6) above, the FSPO queries however whether there may be a 

practical difficulty in critically assessing evidence presented by an insurer under 

S.7(3) and S.7(4) as to what it would have done or not done, having regard to the 

subjective test adopted. It is unclear how these matters will in practice be 

established by the insurer or might be contradicted by a consumer.  

 

 For example, were the FSPO to be presented with a statement from an insurer, 

pursuant to S.7(4)(b) as to the terms that they would have offered were they aware 

of the relevant information, it would be difficult to see how such a statement, even 

an objectively unreasonable one, could be challenged, by either the consumer or 

the FSPO, without impinging on the commercial discretion of the Insurer. 

 

                                                           
1 See para. 3.11 and footnote 16. 
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S.8 – Form of contract of insurance and information to be provided by insurer 

 The FSPO welcomes the express statutory provision and consolidation of the 

requirements to provide pre-contractual information and for the form of a contract 

of insurance. Noting that this consolidation draws on a diverse range of sources, 

both statutory and non-statutory, the FSPO suggests that care be taken to ensure 

that consolidation will not result in any curtailment of information currently provided 

for in the various sources identified by the LRC.   

 

 The FSPO particularly welcomes the express requirement that the documents be 

drafted in plain, intelligible language.  

 

S.10 – Renewal of contract of insurance 

 The FSPO suggests that the period in S.10(1) should be increased to 20 working 

days.  

 

S.11 – Cancellation of contact of insurance 

 The FSPO welcomes the intention behind S.11 to provide for the giving of 

notification of cancellation of a contract of insurance by recorded delivery. It queries 

however whether the Section inadvertently implies a right to cancel a contract of 

insurance dependent only on the provision of such notice. Express reference 

should be made to the requirement that the right to cancel is subject to the terms 

of the insurance contract and any applicable legislative requirements, including the 

provisions of the Bill and section 17 in particular.  

 

 The FSPO suggests that consideration be given to requiring that reasons be 

provided with a notification of cancellation.  

 

S.12 – Duties of consumer and insurer at renewal 

 The FSPO again suggests that the period set out at s.12(6) be increased to 20 

working days. 

 

S.13 – Post-contractual duties of consumer and insurer 

 By way of preliminary observation the FSPO notes that the title to this Section also 

appears to apply to S.14 and S.15 and suggests that a chapter heading be used 

to reflect this.  
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 In principle, and as in the case of pre-contractual duties, the FSPO welcomes the 

placing on a statutory footing of these duties.  FSPO believes that this should result 

in greater certainty and clarity for consumers and insurers.  

 

 It is the FSPO’s experience that the common law principles afforded important 

protection to consumers ensuring, for example, that an increase in risk post-

contract did not in general affect the insurer’s obligation to pay.  

 

The FSPO is concerned that any move to a statutory footing of post-contractual 

principles should not, inadvertently, curtail the level of protection currently provided 

by the common law or extend the circumstances in which an insurer can refuse a 

claim.  

 

We are concerned in particular, as identified above, that the terms “alteration of 

risk” and “material change” are used as if they are defined terms but with no 

definition provided. The FSPO considers it important that consumers be in a 

position to clearly understand the obligations placed on them and the 

circumstances in which they may lose cover.  

 

S.14 – Claims handling: duties of the consumer and the insurer 

 The FSPO welcomes the setting out of the duties at a high level in this section 

as providing important clarity for all parties, noting that it may be considered 

appropriate to reserve some matters requiring extensive detail for a Code of 

Practice.  

 

 The FSPO considers that S.14(5)(b) is too narrowly defined by referring to a 

“persistent” failing to respond to a consumer “in order to dissuade the consumer 

from exercising contractual rights in respect of that claim”. It queries how such 

an intention to dissuade could in practice be demonstrated. The FSPO 

suggests that this be replaced with reference to a “failure to meaningfully 

engage” with the consumer’s communication on the matter.  

 

S.15 – Proportionate remedies and claims handling 

 

 With respect to S.15 sub-section (1) the FSPO considers it important that if a 

new statutory category of damages is being made available, for non-pecuniary 

loss and damage including stress, it is important that FSPO’s alternative 

jurisdiction to deal with all aspects of a complaint is clearly and unambiguously 
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maintained and that consumers understand that the FSPO continues to provide 

that alternative jurisdiction.  

 

 The FSPO observes that S.15 sub-section (1) might more properly be divided 

from the remainder of the section (subsections (2) to (6)) which relate to 

termination of the contract. The provisions on termination might be better 

grouped together with S.9./S.11 

 

S.16 – Representations by consumer and terms that reduce the risk being 

underwritten (replacing insurance warranties). 

 The FSPO welcomes as a general principle the changes proposed in respect 

of insurance warranties for the same reasons as expressed by the LRC.  

 

S.17 – Unfair or onerous terms 

 The FSPO notes that S.17 derives from recommendations by the LRC following 

an extensive review of case-law and legislation on unfair and otherwise onerous 

terms. We would in principle welcome the clarity and protection which could be 

provided for consumers (including small businesses) by incorporation of a 

section dealing with such terms.  

 

 The FSPO recognises in that context that the decision to make provision for 

‘unfair or onerous terms’ arises from established law. We question however the 

desirability of accepting the use of ‘unfair’ terms in consumer insurance 

contracts. If the use of ‘unfair’ terms is to be provided for S.17, it should at a 

minimum be consistent with and afford commensurate protection as currently 

available and, in particular, in the EC (Unfair Terms in Consumer Contracts) 

Regulations 1995. FSPO suggests that express provision be made for the non-

binding nature of unfair or onerous terms where reasonable steps have not 

been taken to bring such terms to the attention of the consumer.  

 

 The FSPO welcomes the inclusion at S.17(4) of a non-exhaustive list of terms 

presumed to be unfair or otherwise onerous. However, we are very concerned 

by the inclusion of mediation as a potentially unfair term at S.17(4)(c), given 

that the FSPO resolves 75% of completed complaints by way of mediation.  The 

FSPO notes the provisions of the Mediation Act 2017 and the provision for 

mediation in the FSPO Act.  We observe that there is a movement towards 

mediation in legislation and public policy generally. 
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S.18 – Right of third party to claim against insurer 

 The FSPO welcomes the provision for the right of a third party to claim against 

an insurer in certain circumstances having encountered in complaints examples 

of third parties being unable to claim in circumstances which appear to be 

unfair.  

 

 The FSPO is concerned however that S.18 may not preserve or properly reflect 

the scope of its jurisdiction as a forum to which consumers can bring complaints 

in the first instance without the requirement to have recourse to the Courts. 

 

 This concern arises from S.18(1)(b) which contains a requirement for a ruling 

by a court that there are other reasons – apart from death, insolvency or 

disappearance – why it would be just and equitable for a third party to claim.  

The FSPO is concerned that third parties who might qualify under this sub-

section would be unable to avail of its services in the first instance and would 

first be obliged to go to Court to obtain a declaration. We would suggest that  

consideration should be given to the entitlement of the FSPO to make such a 

finding. FSPO considers that this would be consistent with our powers under 

the FSPO Act, in particular in section 60. We also observe that we may, 

pursuant s.52(1)(f) decline to investigate complaints where the subject matter 

of the complaint is of such a degree of complexity that the courts are a more 

appropriate forum. This ensures that appropriate cases are dealt with by a 

court.  

 

 FSPO suggests that provision be made in the definition of insolvency, or in the 

right of a third party to claim, for insolvent corporate bodies which have not been 

formally wound-up, to deal with situations where companies are abandoned 

without completion of formal insolvency arrangements.  

 

 

S.22 – Effect of failure to comply with Act 

 FSPO observes that section 22 will confer on the Courts broad discretion as 

regards the making of the orders. In order to maintain accessibility to the FSPO 

service for consumers, the FSPO would welcome clarification that its own 

jurisdiction is not impacted or displaced and that there is no curtailment of its 

jurisdiction to consider and, where appropriate, uphold and provide redress for 

complaints relating to consumer insurance contracts.  

 

 

 


