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' Expenditure and Reform 

Re: Pre-Legislative Scrutiny of the General Scheme of the Civil Service 

Regulation {Amendment) Bill 2018 

Dear Ms. Dunne, 

1 warmly welcome the opportunity to make a submission to the Joint Committee on Finance, Public 

Expenditure and Reform, and Taoiseach on the above General Scheme. In order to assist the 

Committee in its consideration of the General Scheme, I would like to make the following submission. 

1. Policy Rationale for Bill 

The Amendment Bill is proposed for the following reasons: 

• Civil Service Renewal Plan 

The primary amendments to the Civil Service Regulation Acts 1956- 2005 (CSRAs) and the Public 

Service Management Act 1997 (PSMA) set out in the General Scheme have their origins in work 

carried out under Action 11.3 of the Civil Service Renewal Plan to, "strengthen the disciplinary 

code to enable managers to take more effective and decisive action as required to tackle 

underperformance, including exits" . This Bill, if enacted, will deliver on this commitment by 

allowing the Civil Service Disciplinary Code to be further revised and updated in line with best 

industry practices, providing the right structure for "effective and decisive action" on the part of 

managers. 

The CSRAs and the PSMA provide the legislative framework for the management of the Civil 

Service. Our Civil Service Disciplinary Code has been amended within the constraints of this 

legislation, and we are proposing to amend this legislation to further improve the management of 

discipline and dismissal. The main aim of these changes is to allow management decisions that 

currently have to be made by, in general, the Secretary General or the Minister (the 'appropriate 

authority'), to be devolved to other suitable officers or grade(s) of officer, which will allow us to 

streamline the discipline and dismissal processes further. 

It is important to note that the proposed amendments to the disciplinary decision-making 

functions do not change any terms and conditions, merely the grade at which decisions can be 
made. 
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• People Strategy for the Civil Service 2017- 2020 

Building the key role of line managers is also a central goal in the People Strategy for the Civil 

Service 2017-2020. Improving the performance-management processes is crucial to helping the 

Civil Service build and empower effective management. 

• 2017 Civil Service Employee Engagement Survey 

The recent Civil Service Employee Engagement Survey results show that just 15% of respondents 

agree that 11poor performance is effectively addressed throughout the Department" . Clearly we 

need to do everything we can to empower managers to manage performance, including giving 

them more control over the disciplinary process. 

• To resolve conflict between the Civil Service Regulation Acts and the Public Service 

Management Act 

The current disciplinary structure is in conflict with what was decided by the Oireachtas in 1997 

when the PSMA was enacted, which allows for devolved decision making for all disciplinary 

sanctions except dismissal. Because there is no provision in the CSRAs to formally assign this 

decision making, they are stopping the full implementation of the PSMA. We are correcting this in 

the General Scheme; and, in addition, we believe it is appropriate to devolve decisions of 

dismissal. 

• Attendance at the Workplace Relations Commission (WRC} 

Where a civil servant brings a case to the Workplace Relations Commission (WRC) to appeal a 

dismissal, the decision maker is required to attend the WRC to defend their decision. Under the 

current arrangements this would require, generally, a Minister or a Secretary General to attend 

hearings in the WRC to defend a decision to dismiss a civil servant. By devolving the authority to 

impose serious sanctions (including dismissal) to other officers lower down in the organisation, 

this responsibility could be performed by other, more suitable representatives. 

• Delays in the disciplinary process 

A further issue is the length of time it can take from when a manager recommends that an 

individual be sanctioned until the sanction is actually applied. This is due to the complicated 

appeals process necessitated by the current legislative framework, which requires that an appeal 

must be heard before the appropriate authority can make a serious disciplinary decision. This can 
result in a delay of months in the disciplinary process, and all the while the individual remains in 

situ knowing that a recommendation of (for example) dismissal has been made. This clearly has a 

very negative effect on the workplace environment, not only for the individual, but also for the 

manager and colleagues alike. It is also completely out of step with procedures in other large 

organisations. 

• Access to an internal appeal for serious sanctions 

At the moment, unlike many other employees, civil servants do not have access to an internal 

appeal for serious sanctions. This is because the appropriate authority is the only decision maker 

for serious sanctions. This means that, internally, there is no one more senior than, or equally 

senior to, the head of the organisation to appeal a serious sanction to. This option is already 

available to civil servants when a less serious sanction is in question, such as written warnings {line 

managers are taking decisions in these cases). There is also access to an independent, external 



appeal. Devolving decision making down the organisation will mean that individuals can access an 

internal appeal for serious sanctions. This, coupled with access to an external appeal, will increase 

natural justice and fair procedures for civil servants, and will bring procedures more in line with 

general employment law standards. 

• Further amendments 

Finally, we are taking this opportunity to make some further amendments to the legislation to, for 

example, repeal and modernise certain provisions of the Principa l Acts. In particular, the CSRAs 

are over sixty years old, and it is timely to update them in line with current practice. Some of these 

amendments include: 

);> Introducing a maximum appointment age for civil servants to take account of the 

introduction of a normal retirement age of 70; 

);> Updating the provisions in respect of disciplinary measures; 

);> Updating the provisions in respect of retirement on the ground of ill-health, incorporating 

a provision for capability dismissal; 
);> Proposing that the Director General of the Irish Prison Service and the Chief State Solicitor 

be the appropriate authority for their respective organisations; 

);> Allowing for the work-sharing arrangements that apply to civil servants generally to also 

apply to special advisers, and to provide for temporary appointments to the role of special 
adviser when a special adviser is certified to be on long-term leave. 

Key policy considerations that informed the drafting of the General Scheme include: 

• The Secretary General or Head of Scheduled Office will be the appropriate authority for all 

staff; and crucially that the appropriate authority can assign certain disciplinary and 

management duties to other officers. 

• The legislation will be enabling rather than prescriptive in order to take account of differing 

needs in different organisations. At present the Disciplinary Code uses the term 'relevant 

manager' to encompass a line manager, a more senior manager or a HR manager, as 
appropriate to the circumstances ofthe case. Evidence has shown it is crucial to maintain this 

flexibility, particularly in smaller organisations where conflicts of interest may arise in a rigid 

disciplinary structure where there is a minimum grade that can take disciplinary action. (See 

Section 5 below where we look at this issue in more detail.) 

• The specific details of how things will work in practice will be set out in a revised Disciplinary 

Code which will be drawn up in consultation with Civil Service management and the staff-side 

unions. This process will take place via the channel of normal industrial-relations procedures 

in parallel with the legislative process. These consultations will be facilitated by the provision 

of a commencement order in the legislation which will allow for the Act to come into 

operation on a day appointed by the Minister. This is intended to allow time for consultation 

on a revised Civil Service Disciplinary Code before the Act comes into operation. 

• It is intended that the CSRAs will be the superseding source for the definition of 'appropriate 

authority'. At present references to 'appropriate authority' occur across numerous sources, 

and this Bill aims to establish consistency. This will be carried out after careful consideration 

in consultation with the Office ofthe Parliamentary Draftsman. 

• Full effect will be given to the PSMA, such that decision-making capabilities can be devolved 

from the appropriate authority to other officers, as was originally intended by the Oireachtas. 

The PSMA and CSRA will therefore be synchronised in terms of this capability. 



• Certain outdated or anachronistic sections of the CSRA and PSMA will be modernised, updated 

or repealed as appropriate. 

2. Technical, Legal and Drafting Aspects of the Bill 

There are a number of provisions in the General Scheme that we would consider technical rather than 

policy in nature. These include: 

• Head 1 provides for the short title of the Bill and for a commencement date for the legislation; 

• Head 2 deals with some of the definitions in the legislation, and makes amendments to and 

set out new definitions for some of the terminology used in the legislation; 

• Heads 5, 7, 10 and 13 repeal, amend and update certain sections of the Civil Service Regulation 

Acts to update and modernise the legislation in keeping with changes in the wider 

environment. 

The Department of Public Expenditure and Reform has consulted with the Office of Parliamentary 

Counsel on the Heads of Bill, and we will continue to liaise with the Office of Parliamentary Counsel 

and the Office of the Parliamentary Draftsman on the legal and drafting aspects of the Bill. 

3. Possible Areas where Bill Might Be Improved 

We look forward to the publication of submissions from other parties to assist in considering where 

the Bi ll might be improved. We welcome all suggestions, and will give any queries or concerns careful 

consideration. 

4. Possible Implications/Consequences Arising from Bill 

This Bill should bring about a number of benefits for civil servants, managers and organisations overall, 

as well as ultimately giving rise to benefits for the taxpayers of Ireland. 

Primarily, managers will be empowered to proactively address underperformance and take decisive 

disciplinary action in a timely manner. Instead of making a recommendation to discipline, managers 

will have the authority to impose sanctions where appropriate, and to resolve cases of misconduct or 

underperformance much more efficiently. This bolsters one of the core aims of the People Strategy 

to, "build, support and value managers as people developers". 

Secondly, fair procedures will be enhanced for civil servants being managed through the disciplinary 

process. The whole appeals process will be streamlined and made significantly more efficient. It is 

intended that staff will be offered an internal appeal, after which sanctions can be imposed 

immediately. This will lead to much quicker case resolution, and reduce the delays that currently cause 

impact on all disciplinary outcomes. The amendments will also facilitate the provision of a two-stage 

appea ls process for serious sanctions, as an internal appeal can be made to another manager of equa l 

or more senior grade than the decision maker- this is not possible in the current structure. 

5. Other Comments 

We have explored stakeholder concerns around a number of key issues associated with the General 
Scheme: 



Proposal to devolve the decision making role in serious sanctions below the level of the Secretary 

General 

Concerns have been expressed about the proposal to devolve the decision making role in serious 

sanctions below the level of the Secretary General. There are clear benefits associated with such 

devolution, including: 

• It is in the best interests of staff members, managers and organisations alike to allow for the 

assignment of disciplinary duties down the organisational structure in order to address the 

inefficiencies and delays that prevail in the current system. 

• As outlined above, the length of time it takes to resolve a disciplinary case can have a very 

negative impact on the individual, their colleagues and the business. Shortening these 

timeframes by putting in place a more efficient disciplinary process would be of benefit to all 

parties involved. 

• By allowing devolution of functions, performance or conduct issues can be managed much 

more effectively. 

• Natural justice and fair procedures will be enhanced for the individual in question through the 

facilitation of an internal appeal followed by access to an external appeal for serious sanctions 

in line with what is provided for less serious sanctions. 

It is intended that the legislation will be enabling rather than prescriptive as to who serious disciplinary 

functions will be assigned to; it will allow for the functions to be assigned rather than setting out who 

the assignment will be made to. Any practical changes in relation to this role will be dealt with in 

consultation with employers and the staff side through amendments to the Civil Service Disciplinary 

Code in accordance with normal consultative industrial relations procedures. 

The key changes envisaged are related to who makes the decision about serious disciplinary matters 

and the associated appeals structures. Staff representatives clearly have a substantive interest in this 
matter and so we will be consulting with them in a meaningful way in parallel with the legislative 

process on this piece of legislation. (This consultation process has already commenced.) It is important 

to note that, as mentioned previously, these key changes do not represent a change to fundamental 

terms and conditions of civil servants. 

Setting a grade Jloor' below which disciplinary decisions would not be assigned 

It has also been suggested that we consider establishing a grade 'floor' below which disciplinary 

decisions would not be assigned in the legislation. We have consulted comprehensively with HR 

personnel from a wide range of Civil Service organisations on this issue, and the feedback that we 

have received indicates that a rigid, predefined structure would be unworkable in practice. Differences 

in workforce size, grade makeup, and other considerations mean that organisations' needs are highly 

diverse, and a level of flexibility is critical to being able to carry out disciplinary functions. The current 

Disciplinary Code makes use of the term 'relevant manager' to provide this flexibility, and there is a 

strong consensus among our HR colleagues across the Civil Service that this principle be maintained. 

It is also important to "future proof' the legislation by not specifying a grade floor. This is because 

while it might be considered appropriate to retain these functions at a particular level in today's HR 

context, it may not be the same in the future. In time, as managers become more experienced and 

confident in the disciplinary role, it may be appropriate to have functions carried out at a lower grade 

than might be specified in the legislation today. 



Implications for the Disciplinary Appeals processes 

Concerns have been expressed about the implications that the proposals will have for the Disciplinary 

Appeals processes in the Civil Service. In a similar manner to the provision for the appropriate 

authority role, there will be no specific provision in the legislation around who appeals can be made 

to. It is intended that any practical changes in relation to appeals will be dealt with in consultation 

with the staff side through amendments to the Civil Service Disciplinary Code in accordance with 

normal consultative industrial relations procedures. 

Conclusion 

We look forward to working with the Committee further during the Pre-Legislative Scrutiny phase of 

this Bill which is critical for the effective and efficient management ofthe Civil Service. If you have any 

queries or require any further information please do not hesitate to contact my colleague, Ivana 

McGarr on Ph: {01) 604 5781 or ivana .mcga rr@per.gov.ie. 

Yours sincerely, 

Louise McGirr 

Head of Civil Service HR Policy Unit 


