
   
 
 
 
 
Chairman, Mr. John McGuinness, T.D. 
Joint Committee on Finance,  
Public Expenditure and Reform, and Taoiseach 
Leinster House 
Dublin 2 
 
25 May 2018 
 
By Email to: fincom@oireachtas.ie 
 
Re: Invitation for Written Submission on the Consumer Protection (Regulation of Credit Servicing 

Firms (Amendment) Bill 2018 – Private Members Bill 

 

Dear Chairman, 

 

The Irish Debt Securities Association (IDSA) welcomes the invitation from the joint committee, Ref: I 

2018/489 - 4 May 2018, to make a written submission on the Consumer Protection (Regulation of 

Credit Servicing Firms (Amendment) Bill 2018. By way of introduction, IDSA is an industry 

organisation, established to promote and develop Ireland as the premier European location for 

activities to support the global debt capital markets, structured finance, debt securities and 

specialist securities industries. The membership of IDSA includes the corporate administrators, 

trustees, audit firms, legal advisors, listing agents, and other parties involved in the structuring, 

administration and management of securitisations and Special Purpose Vehicles (SPVs) in the 

industry in Ireland. IDSA promotes a responsible, sustainable and effective environment within 

which debt securities and other specialist securities can be used to facilitate transactions, to create 

investment products and to raise capital funding, in accordance with the policies and objectives of 

the European Commission’s Capital Markets Union (EC CMU) initiative.  

 

The overall industry in Europe has been supported by the EU Commission, which seeks to encourage 

the development of the securitisation industry as an effective means to build stronger and more 

diversified capital markets capable of increasing funding options for Small and Medium Sized 

Enterprises (SMEs), homeowners and customers. Furthermore, and significantly, the sector’s 

legislative framework supports and underpins the other main international financial services sectors 

in Ireland including aircraft leasing, investment funds and reinsurance by enabling companies in 

these industries to establish financing companies and manage risk appropriately through the 

establishment of SPVs. 

 

Ireland is a leading European jurisdiction for the establishment and servicing of securitisation 

structures and debt securities SPVs. Over 1,100 people are directly employed in this sector and many 



 

 

multiples are employed through the facilitation of the other industry sectors i.e. aircraft leasing, 

investment funds and reinsurance, which are the main sources of employment in the Irish 

international financial services sector throughout Ireland. Other leading jurisdictions in the sector 

include the Netherlands, Luxembourg and the UK with most major EU countries (France, Germany, 

Italy etc) having a similar and established securitisation regime.  

 

The letter of invitation notes a number of areas that the Committee has expressed an interest in 

receiving input on and we have prepared our submission to specifically reference those areas but at 

the outset, may we highlight that as the industry organisation whose members are significantly 

involved in the structuring, administration and management of securitisations in Ireland, we have 

been particularly focused on and interested in the provisions of the Bill that directly relate to 

securitisations. We understand that the intention of the Bill is not to include securitisations and we 

welcome this intention, however to allow for clarity and certainty in this respect we would request 

and encourage the inclusion of an agreed and understood definition for securitisations in a clearly 

stated exemption to the proposed regulated activity of credit agreement ownership.  

 

In addition, it is important to highlight that there already exists a number of entities, previously 

established and some for a number of years, which were structured to reflect the relevant 

requirements at that time, both in the Irish bank securitisation sector and in respect of the loan 

portfolio sales conducted by the Irish banks of both performing and non-performing loans. For the 

credibility of the jurisdiction generally, the standing of the Irish banks and the existing structures 

themselves including the relevant borrowers whose loans are in such structures, it will be very 

important that the Bill recognises and acknowledges these entities by providing sufficient 

"grandfathering” such that the provisions of the Bill will apply in respect of entities established after 

the date of the enactment of the Bill.  

 

Views on the policy rationale for the Bill 

  

We understand that the objective of the Bill is to address issues of consumer protection with the 

purpose of the Bill to require the regulation of credit agreement owners of Irish individual consumer 

loans and certain SME loans, i.e. to effectively extend the provisions in the Consumer Protection 

(Regulation of Credit Servicing Firms) Act 2015 to such credit agreement owners. Currently in 

Ireland, the ongoing/post loan draw-down consumer protection framework in respect of relevant 

loans is determined by the Consumer Protection Code, the Code of Conduct on Mortgage Arrears 

and the Central Bank (Supervision and Enforcement) Act 2013 (Section 48) (Lending to Small and 

Medium-Sized Enterprises) Regulations 2015 (together, the "Codes") and by virtue of the above 

2015 Act, the Codes continue to be relevant to and apply to the relevant loans and borrowers, 

irrespective of whom ultimately owns or has an interest in the relevant loans. It has been argued by 

amongst others the Governor of the Central Bank of Ireland that the Bill will not deliver additional 

consumer protection by regulating the owners and that everything that consumer protection 

delivers can be delivered by regulated credit servicing firms. As such, it would appear that the 

objective of the Bill could be better achieved by reviewing the provisions and application of the 

Codes per se rather than the introduction of an additional regulatory regime for the owners of the 

relevant loans themselves.  

  



 

 

Possible implications/consequences arising from the Bill 

 

If a requirement is introduced to require credit agreement owners to be regulated the implications 

and consequences will be; additional cost, to challenge the attractiveness and sale of Irish loans, to 

deviate from converging international norms and market practice, affect existing deals which didn’t 

require a regulated credit agreement owner when established.  

 

Additional Cost - Requiring credit agreement owners to be regulated will introduce a cost, the cost of 

the authorisation and licensing process itself, as well as the cost of complying with the new 

regulatory regime. The Bill, as drafted, does not include any detail on the proposed regulatory 

regime for regulated credit agreement owners, so it is therefore very difficult to determine the cost 

of the requirements, however; there will be a cost. Where relevant loans have been sold by the 

original Irish regulated lender, the credit servicer required to be appointed by the 2015 Act is already 

a regulated entity, so should it be required that the credit agreement owner also requires to be 

regulated this will require two regulated entities to be engaged to own and service a relevant loan, 

thus doubling the regulatory oversight and cost.  

 

Challenge the attractiveness and sale of Irish loans - It has also been noted that not every credit 

agreement owner or potential owner will be able or want to become/set up as a regulated entity. As 

such, this will reduce the number of potential acquirers and owners of Irish loans which will have an 

impact on the price Irish loans will be able to achieve, thus impacting the Irish banks' funding and 

liquidity considerations. 

 

Deviate from Converging International Practice and Market Norms - Subsequent to the publication 

of the Bill, on 14 March 2018 the European Commission published a proposal for a Directive on 

credit servicers, credit purchasers and the recovery of collateral designed to introduce an 

appropriate framework for consumer protection across the European Union (the "Credit Servicing 

Directive") as part of its Capital Markets Union initiative. In broad terms, the Credit Servicing 

Directive matches and endorses the current Irish framework with respect to the ownership, servicing 

and continuation of consumer protection of relevant loans where it recommends that it is the credit 

servicing firm and not the credit agreement owner that is regulated as the preferred framework and 

best practice to ensure both consumer protection and the overall strength of credit institutions and 

economies. The publication of the proposal for a Directive highlights the conclusion of the analysis 

across Europe and the timing of the publication of the Directive and the Bill would put Ireland in an 

unusual position, where Ireland would be deviating from the emerging and converging European 

norm. Indeed, Article 15(2) of the Credit Servicing Directive appears to prohibit Member States from 

imposing additional requirements on credit purchasers beyond those contained in the Directive. 

 

Affect Existing Deals – Whether structured as a securitisation or a loan portfolio sale, most existing 

Irish structures do not provide for the holder of the legal or beneficial title, to relevant Irish loans, to 

be a regulated entity. Most of these are established as special purpose vehicles (SPVs), designed 

from an investor and market perspective to insulate and isolate the underlying loans from usual 

corporate, insolvency and other general risks, whether such structures are rated by the rating 

agencies or not. Due to their insulation requirement and isolationist structure, such SPVs would be 

unable to include any internal substance. Also, these SPVs are subject to strict standard form 



 

 

covenants in their financing arrangements which prevent them undertaking any activity outside 

those proscribed by the covenants and should it be considered that the SPV, as the credit agreement 

owner, obtain an Irish licence this would in effect cause the structures to be in breach of their 

covenants and, in the absence of restructuring agreement, to default.  

 

Whether consensually by agreement, of the existing finance providers, or by default and 

enforcement of the SPV's financing agreements it is difficult to determine and describe what the 

outcomes might be with respect to, for example how the loans will be legally owned and the impact 

on borrowers etc However, it is certainly likely to be a significant event from a financing perspective 

and which will almost inevitably have an impact on borrowers through additional changes of 

ownership of their loans with additional correspondence and notifications, changes of customer 

points of contact etc. 

 

Technical, legal and drafting aspects of the Bill 

 

We understand that the intention of the Bill is not to include securitisations, and to give effect to this 

intent, we would propose that the Bill include a clear statement of exclusion and refer to an agreed 

and understood definition of securitisation. Also, the definition of "credit agreement owner" in the 

Bill is drafted very broadly to the point whereby it introduces legal uncertainty as to who the Credit 

Agreement Owner is and, in many cases a number of parties to the structure could be understood to 

be a credit agreement owner. As such, it is proposed that the definition of "credit agreement owner" 

be refined.  

 

Definition of Securitisation. "Securitisation" is a term that is widely used but has been subject to 

different interpretations. While there are a number of definitions in domestic and European 

legislation e.g. the Capital Requirement Regulation (the CRR Regulation, EU Regulation 575/2013) or 

the Financial Vehicle Corporation Regulation (the FVC Regulation, Regulation ECB 2013/40), each of 

them is somewhat nuanced and interpreted differently. To provide certainty and to avoid doubt, it is 

proposed that a definition of securitisation be included in the Bill and it is suggested that the most 

appropriate and relevant definition to be included would be the most recent definition included in 

and within the meaning of the STS Regulation, the STS Regulation to be defined as Regulation (EU) 

2017/2402 of the European Parliament and of the Council of 12 December 2017 laying down a 

general framework for securitisation* and creating a specific framework for simple, transparent and 

standardised securitisation, and amending Directives 2009/65/EC, 2009/138/EC and 2011/61/EU 

and Regulations (EC) No 1060/2009 and (EU) No 648/2012 

  

*securitisation’ means a transaction or scheme, whereby the credit risk associated with an exposure 

or a pool of exposures is tranched, having all of the following characteristics:  

(a) payments in the transaction or scheme are dependent upon the performance of the exposure or 

of the pool of exposures;  

(b) the subordination of tranches determines the distribution of losses during the ongoing life of the 

transaction or scheme;  

(c) the transaction or scheme does not create exposures which possess all of the characteristics 

listed in Article 147(8) of Regulation (EU) No 575/2013. 

 



 

 

Definition Of "Credit Agreement Owner". The definition of "credit agreement owner" in the Bill is 

drafted to include a very wide spectrum of parties and introduces legal uncertainty into the 

ownership, financing and servicing of relevant Irish loans and uncertainty as to who the Credit 

Agreement Owner is. In our view, limb (e) of the proposed definition is particularly problematic in 

this regard. It is understood that the origin of limb (e) is the exclusions to the definition of "credit 

servicing" in the current Part V of the Central Bank Act, 1997. It has been noted that such a broad 

approach can be useful in the context of an exclusion (i.e. enhancing legal certainty as to what is a 

regulated activity and what is not), but it has the opposite effect when introduced in a definition of 

inclusion. It is recommended that limb (e) be deleted or narrowed in its scope, particularly given the 

other limbs of the definition are themselves drafted widely, particularly (b) and (d) which would 

appear to reflect the focus and purpose of the Bill. 

 

Possible areas where the Bill might be improved 

 

In Ireland the consumer protection framework is determined by the Codes which apply to the 

holders of relevant loans irrespective of who owns the loans. As such, requiring the regulation of 

credit agreement owners, the purpose of the Bill, cannot and will not add anything to consumer 

protection but it will add cost, challenge the attractiveness and sale of Irish loans, deviate from 

converging international norms and market practice and it will frustrate existing deals probably to 

the detriment of existing Irish consumers. As the objective of the Bill is to address issues of 

consumer protection, IDSA recommends that the provisions and application of the Codes be 

reviewed to reflect and in anticipation of the European Credit Servicing Directive. Such an approach 

would both support the Bill's objectives of enhancing Irish consumer protections and harmonising in 

advance, the current Irish credit servicing regime further to the proposed European best practise. 

 
 
 
GARY PALMER 
Chief Executive 
 
Irish Debt Securities Association 
26 Lower Baggot St. 
Dublin 2 
Ireland 


