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Introduction 

Banking & Payments Federation Ireland (BPFI) is the voice of banking and payments in Ireland.  

Representing over 70 domestic and international member institutions, we mobilise the sector’s 

collective resources and insights to deliver value and benefit to members, enabling them to build 

competitive sustainable businesses which support customers, the economy and society. 

 

BPFI welcomes the opportunity to respond to the request for a written submission on the Consumer 

Protection (Regulation of Credit Servicing Firms) (Amendment) Bill 2018 (Bill) received from the Joint 

Oireachtas Committee on Finance, Public Expenditure and Reform, and Taoiseach (JOC).    

 

BPFI supports the objective of seeking to ensure that consumers are adequately protected and 

supported, particularly when in financial difficulty. We understand the desire to ensure the maximum 

protection for family home borrowers in financial difficulty.  

 

The range and scope of the suite of consumer protection initiatives already in place is in our view 

significant and provides real and comprehensive support for borrowers in financial difficulty. The 

latest Quarterly Statistics on Arrears and Repossession report1 published by the Central Bank of Ireland 

(CBI) provides insights on the range and effectiveness of the suite of solutions implemented by 

regulated firms, both lenders and credit serving firms. According to the statistics there were 118,477 

PDH and 22,265 BTL mortgage accounts classified as restructured with 87 per cent deemed to be 

meeting the terms of their current restructure arrangement in both cohorts.  

 

BPFI members have implemented or are signatory to a range of consumer protection protocols, 

including Consumer Protection Code (CPC), Code of Conduct on Mortgage Arrears (CCMA), BPFI / 

MABS Operational Protocol, Abhaile scheme, SME legislation, Personal Insolvency legislation etc. This 

regulatory framework provides key safeguards for borrowers in difficulty so when a loan is sold by a 

lender and the loan is impacted by CCMA or other relevant regulation, the purchaser of the loan must 

continue to afford the same protections to the borrower.  

 

The CCMA came into force in February 2009 and has been reviewed and revised since then including 

most recently in 2013. Lenders and Credit Servicing Firms have worked within the Central Bank 

framework to provide sustainable solutions for borrowers in difficulty throughout this time. The level 

of Mortgage Non-performing loans (NPLs) has reduced by 34% since the peak in Q1 2014 with 

performing forborne mortgage loans standing at €5.4 billion. We note that in the recent paper on 

‘Resolving Non-Performing loans in Ireland 2010-2018’ published by the CBI there is ‘evidence of 

                                                

1 Central Bank Arrears and Repossessions Statistics, December 2017 

https://www.centralbank.ie/docs/default-source/publications/quarterly-bulletins/quarterly-bulletin-signed-articles/resolving-non-performing-loans-in-ireland-2018-(donnery-fitzpatrick-greaney-mccann-and-o'keeffe).pdf
https://www.centralbank.ie/docs/default-source/statistics/data-and-analysis/credit-and-banking-statistics/mortgage-arrears/residential-mortgage-arrears-and-repossessions-statistics-december-2017.pdf?sfvrsn=4


 

 

4 

 

willingness and ability of borrowers and lending institutions to use the processes and protections within 

the CCMA to enter into arrangements that address mortgage arrears’.    

 

BPFI members continue to work with key stakeholders involved in both the policy and practice areas 

for those consumers in financial difficulty including CBI, Insolvency Service of Ireland, MABS, 

Stepchange Debt Charity, Financial Services & Pensions Ombudsman, Personal Insolvency 

Practitioners, etc. The BPFI Framework Principles facilitate representations by third-party advisors on 

behalf of, and with the consent of, overindebted borrowers. The Principles provide a designated 

contact point for this in the relevant BPFI member institutions. 

 

We are confident that the existing CCMA framework along with the Personal Insolvency legislation 

and other initiatives including the Abhaile scheme and Mortgage to Rent provide appropriate solutions 

to address the needs of PDH borrowers in financial difficulty.  

 

We note that in respect of securitisation, the proposed Bill will cause difficulties in the context of the 

ongoing work in Europe in harmonising securitisations and the related operation and administration 

of securitisations including servicing. Specifically, the provisions of the Bill which seek to impose 

restrictions on how loans may be administered and/or the regulation of parties involved in 

securitisations, which appear to be at odds with the intent of the EU’s Capital Markets Union Initiative, 

the Simple Transparent and Standardised (STS) Securitisation Regulations2 and the EU Commission 

consultation document3 which aim to promote a safe and liquid market for securitisation as well as 

the development of secondary markets for non-performing loans and distressed assets and protection 

of secured creditors from borrower's default.  

We propose a threefold approach to provide for an appropriate carve out for securitisations from the 

scope of the Bill. We feel it is necessary to ensure all three elements of the approach are adopted to 

provide certainty to domestic Irish credit institutions and other financial institutions.4 

1 Introduce a definition of "Securitisation".  

2 Consider amendments to certain provisions of the existing Bill to ensure the effectiveness of 

the securitisation definition and proposed exclusion. 

3 Considering the application of the Bill in the context of retrospective effect, market continuity 

and market credibility. 

 

                                                

2 Regulation (EU) 2017/2401 & 2402 
3 European Commission Consultation Document “An EU framework for simple, transparent and standardised securitisation” 
4 Within the meaning of CRR. 
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BPFI and its member banks are firmly of the view that the regulation of third party purchasers of 

mortgage loan portfolios will not assist with the resolution of long-term mortgage arrears in Ireland. 

Our input to the JOC firstly addresses the key consumer protection considerations of the Bill and 

secondly focuses specifically on the key securitisation factors included.  We welcome the opportunity 

to clarify any of the matters included in the BPFI response with the Committee members in due course. 

  



 

 

6 

 

Part A – Key Consumer Protection and Prudential 

considerations 

 

Proposed Legislative developments 
As stated in the introduction, we believe that there are significant and sufficient protections in place 

for borrowers in financial difficulty. We also believe that the existing framework is working, based on 

the number of alternative repayment arrangements that have been put in place since the introduction 

of the CCMA in 2009.  However, we have reviewed the Bill in detail and have several observations on 

the wording as set out in the current draft.  These include the following: 

 

a) Credit Agreement Owner 

Following the introduction of the Credit Servicing Act (the Act) in 2015, the cohort of Credit 

Servicing Firms became a defined and regulated activity under the Central Bank Acts 1942-2014. 

This ensured that impacted credit agreements, including home mortgages, personal loans and 

SME loans were included in the scope of the Act thereby ensuring that all the protections of the 

existing regulatory framework were applied to relevant borrowers.  

 

We believe that the proposals regarding the regulation of a newly defined cohort of ‘credit 

agreement owner’’, as outlined in the Bill warrant careful consideration. When this issue was 

considered during the legislative process in 2015, it was decided not to regulate credit agreement 

ownership.  During the debate on the 2015 Bill, the Minister stated. ‘it therefore became clear 

from the consultation process that if we were to effectively protect consumers it was better to 

regulate the process of credit servicing, as that is the customer- facing activity.  However, if an 

owner does not outsource credit serving and instead undertakes the activity themselves, they must 

be regulated’.   

 

This view was shared by the Competition and Consumer Protection Commission (CCPC) in the 

Options for Irelands Mortgage Market report published in 2017.  The report includes the 

following comment in the section on Regulatory Oversight and Credit Servicing Firms - ‘This 

legislative amendment ensures that relevant borrowers whose loans are sold to unregulated third 

parties maintain the regulatory protections they had prior to the sale including the protections 

provided by the CBI’s statutory Codes of Conduct’. 

 

In relation to the draft Bill, BPFI members are unsure of the meaning of the term ‘credit agreement 

owner’.  Certainty around its meaning would be of benefit to all involved in the process. 

Specifically, the amendment proposed under Section 5, 2 (b) is not clear in its intent as this refers 

to the ‘business of credit agreement owner’ which is vague - the intent of the amendment appears 

to refer to the activity of credit agreement owner. 

https://www.ccpc.ie/business/wp-content/uploads/sites/3/2017/06/CCPC-Mortgages-Options-Paper.pdf
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Equally the proposed amendments in Section 5, 3 requires clarity given that it may potentially 

restrict the rights to enforce credit based on seemingly subjective criteria and by extension alter 

contractually agreed provisions between two commercial parties.  

 

In addition, broad descriptions of decisions and/or actions included in the draft are open to 

interpretation. As the current drafting is stated as "and/or" this potentially requires multiple 

entities within the one group, including in some instances the credit servicer, to be regulated as a 

Credit Agreement Owner up to and including the parent company (who may be based outside of 

the jurisdiction).  

 

Clarity is also needed to ensure that directors, boards, insolvency practitioners (e.g. receivers, 

liquidators and examiners), consultants or investment banks engaged by lenders to advise on 

strategy are not unintentionally included as credit agreement owners under the Bill. To include 

such persons within the ambit of the Bill would create an unacceptable environment in the Irish 

market and this comment would apply generally across the provisions of the Bill. 

 

The exclusion of Securitisation Special Purpose Vehicles (SSPVs) is based largely on the preeminent 

model currently used for such SPVs in Ireland, but in doing so it is quite rigid – some flexibility to 

allow for an element of “future proofing” whereby alternative models might be deemed exempt 

would be both useful and reasonable.  This could cover other forms of Covered Bond programme 

or funding arrangements different to those under the more traditional securitisation approach 

used in Ireland today. 

 

b) Scope of the Bill 

As mentioned earlier, BPFI members accept the desire to protect family home borrowers in 

difficulty and work through all aspects of the CCMA requirements prior to undertaking actions in 

the legal process.  The Courts process requires that firms show evidence that they have met the 

CCMA requirements before any repossession orders are granted. However, we are also aware that 

high levels of NPLs and the uncertainty of the repossessions process impact on the funding costs 

for lenders. In exploring this issue, the CCPC note that ‘The cost of doing nothing however in this 

regard will be higher prices, a potential for increased incidence of default, relatively tighter credit 

standards and reduced involvement in the overall development of European monetary and banking 

union’. This ‘cost of doing nothing’ is also likely to impact on future mortgage borrowers in the 

Irish market. 

 

The CCPC report also highlighted the scale of non-performing loans in Ireland as ‘high relative to 

European peers and the number of loans in arrears over 720 days is also exceptionally high. Despite 

this, repossession rates are low. Clearly there are restrictions on the ability of lenders to possess 

loan security in the event of default. As set out earlier, this results in higher loan prices/higher 
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interest rates than would otherwise be the case.’  (A comparison between repossession levels in 

Ireland and UK is included in Appendix). 

 

The current draft also includes a paragraph which widens the scope of the current CCMA to include 

‘all mortgages, including a mortgage that was not previously covered under the said code’.  In our 

view, the primary focus of the consumer protection framework should be on borrowings for family 

home purposes with a clear distinction between mortgage credit provided for that purpose and 

for purchasing property as an investment. To broaden the scope of the CCMA may call into 

question the principle of the priority of the family home debt. This could ultimately be to the 

detriment of the family if they do not prioritise their debt on the family home. 

 

Neither buy-to-let mortgages nor commercial mortgages are currently subject to the CCMA as this 

Code, being a mode of consumer protection, was originally designed to protect customers who 

have given security over their principal private residences rather than protect borrowers such as 

landlords or commercial borrowers.  

 

In effect, the Bill extends the scope of CCMA protection to such investment borrower categories - 

even though such borrowers cannot be considered as “consumers” in the legal sense. This effect 

appears far too wide reaching and it is submitted that the CCMA should continue to be limited to 

the protection of principal private residences.   

 

A further paragraph in the Bill, proposes that the scope of the CPC is widened to include ‘credit 

agreements that were not previously covered under the said Code’ which in our view is too vague. 

We believe that the impact and consequences of amending the existing regulatory framework 

should be fully examined and understood before such changes are implemented. This is 

particularly important to ensure that the balance between the prudential and consumer 

protection objectives of the CBI are met.  It would also be essential to identify the potential 

implications for the wider European single market for consumer finance objectives of any 

proposed changes.  This would be key to ensuring that Ireland is seen as a market which is open 

to new entrants, with the benefit of introducing more competition into the financial sector and 

not one that is implementing more regulations than are necessary when compared to other 

jurisdictions. 

 

c) Publication of information 

The Bill includes a new section 33(6) which requires that borrowers are notified of the specific 

details of the transaction involving the sale of their loan. In our view, this is commercially sensitive 

information which should not be published. Again, this would put the Irish market at a 

disadvantage when compared to other jurisdictions and reduce the attractiveness of potential 

loan sales ultimately driving down the appetite and demand from future buyers.  A reduction of 

such buyer appetite and resulting lower sale price achieved may have a detrimental effect on the 
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prudential objective to reduce the level of NPL’s in the Irish Banking industry. This could further 

have a potential impact on bank capital levels if lower loan sale prices are achieved.    

In addition, loan buyers bid for a portfolio of loans not individual loans and thus it is unlikely that 

the price paid for any individual loan in the portfolio will be known. The purchaser acquires the 

borrower’s obligation of 100% of the loan. The overall discount to the aggregate face value of the 

portfolio should not determine the extent of the borrowers’ obligations which remain 100%.   

 

The CPC (in paragraph 3.11) addresses appropriate notifications to be made to the consumer in 

the event of a loan sale i.e. the sale of both legal and beneficial title. The proposed new section 

33(6) refers to “his or her credit agreement being sold” with no clarification as to what “sold” 

means. This ambiguity would affect any intra group transfers of loans in addition to any sale on 

foot of a securitisation.  

 

This amendment would also need further consideration as the cost of funds of the credit 

agreement owner could be different to that of the loan originator. 

 

d) Economy and market participants 

The banking industry is emerging from a very difficult period which has seen a reduction in the 

number of retail banks operating in Ireland due to the withdrawal of some firms along with 

deleveraging and mergers among others. In line with many other jurisdictions, financial 

institutions are working to build viable and sustainable business models for the market place.  

 

As outlined in the introduction, BPFI members have implemented or are signatory to a range of 

consumer protection protocols. In strongly supporting consumer protections, it is also important 

to ensure that banks retain the ability to de-leverage assets and can also remain competitive in 

Ireland compared to other international markets.  

 

BPFI is of the view that any action proposed in relation to the regulation of the sale of loan books 

must be examined carefully and thoroughly along with engagement with stakeholders in the 

process. The proposed legislation must also be viewed in relation to the regulatory / legislative 

structures that are in place in other markets that Ireland is competing against for private equity 

investment.  

 

Purchasers of loan portfolios typically use ‘SPVs’ as acquiring vehicles for each portfolio acquisition 

(potentially establishing multiple SPVs if purchaser is a consortium). These SPV purchasers are also 

usually shell holding companies with no staff or other assets. Instead, the SPV will appoint a third-

party servicer i.e. a regulated Credit Servicing Firm that already has the appropriate systems and 

controls, staff, and processes in place.  The result is the already burgeoning loan servicing market 

seen in Ireland, which is creating jobs and otherwise providing a benefit to the Irish economy.  
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e) Retrospection 

Loan portfolios purchased to date by non-Irish loan purchasers have been established based on 

the current legal framework (including the appointment of regulated credit servicing firms). 

Therefore, any new requirements imposed should only impact on transactions that come into 

effect after the legislation is implemented.  This would be in line with standard practice in other 

jurisdictions and show a fair and balanced understanding of the market. 

 

Retrospective application of the elements of the Bill to loans already purchased by non-Irish 

purchasers risks impeding EU law principles of regulatory predictability and legitimate expectation 

and appears disproportionate.  

 

f) “Relevant Default” issues 

The proposed amendment to Section 43 of the Central bank (Supervision and Enforcement) Act 

2013 in Head 10 of the Bill is extremely problematical for lenders. This amendment would deem 

many essential, normal and commercially accepted good lending practices to be instances that 

could give rise to a “relevant default”. No definition of “credit agreement” is provided in the 

proposed amendment so this could potentially extend to a loan agreement with any type of 

customer ranging from a consumer to a highly sophisticated corporate borrower. The Bill has the 

potential effect of raising the risk profile for regulated entities’ loan portfolios. This increased risk 

could cause higher interest rate pricing (as noted in the CCPC report referenced above) and has 

the potential cause to materially restrict the distribution of credit in future. The provisions may 

also reduce competition by discouraging new lenders from entering the Irish market. 

 

At all levels of lending including consumer and SME sectors, lender would be inhibited from 

enforcing critical obligations of borrowers under their loan agreements other than the basic 

obligation to make repayments. For example:  

(i) in a typical mortgage loan agreement, the borrower promises: (a) to put in place a 

mortgage protection policy (life cover as required under section 26 of the Consumer 

Credit Act, 1995) and fire insurance; (b) not to damage the property; (c) not to alter the 

property without planning permission; and (d) not to sell or lease the property or re-

mortgage it without prior bank consent. The ability to enforce such provisions (even when 

a borrower is not in financial difficulty) is necessary to ensure lenders can prudently 

manage their loan books; and 

(ii) in SME, business and corporate lending, central features include detailed financial 

covenants, negative pledges and obligations on financial reporting. The proposed 

amendment to Section 43 has the potential to inhibit Irish banks (and EEA banks pass-

ported to Ireland) to effectively enforce such obligations. Prudently managed corporate 

lending at a viable cost of credit is not possible without the freedom to enforce such 

obligations. The Bill as drafted could severely impact the management of corporate 

lending activity out of the Irish economy.  
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The proposed amendment could have the effect of involving the CBI in the question of determining 

the materiality of a breach of a loan agreement at any level including consumer, SME and large ticket 

corporate lending. The question of when a breach is material is complex, depends on the 

circumstances of the loan and nature of the breach and can be the subject of particular and detailed 

contractual provision in corporate lending. It is not, in any event, in the interest of a lender to trigger 

an event of default for non-material breach because, once it does so, there are negative consequences 

for the lender including higher reserve asset and provisioning costs. The provision on materiality 

should (at the very least) be clarified to make clear that failure to make a payment when due and on 

time is always material until such time as the failure is remedied. 

 

Wider prudential considerations 

A well-functioning financial market is a key foundation to a strong and growing economy. In our view, 

the ability for firms to access funds and to sell portfolios of existing assets is critical to financial 

markets. 

 

We are conscious of recent developments at European level, including the European Central Bank 

(ECB) guidance and supervisory expectations in their management and resolution of NPLs. This is a 

critical aspect of the current Pan European approach to arrears management which has been 

developed to ensure a viable and sustainable (mortgage) lending model.  

 

The banking industry continues to de-leverage and strengthen balance sheets, in line with ECB 

objectives and specific NPL requirements. The introduction of any legislation that may adversely 

impact on these efforts will result in negative consequences for both borrowers and lenders in Ireland. 

The proposed legislation will create market uncertainty and will affect investor risk appetite for Irish 

distressed loan sales potentially impacting banks’ capacity to reduce NPLs. This uncertainty has 

potential downstream consequences including: 

 

▪ Banks’ options to reduce NPLs will heighten focus on the legal process with commensurate 

customer implications. 

▪ Investor risk appetite will be impacted with a consequent re-evaluation of pricing of any loan 

sales. 

▪ Banks’ options to meet their respective ECB NPL targets may be impacted particularly in 2018 

and 2019. Failure to meet NPL targets may lead to the ECB imposing higher capital 

requirements and impact bank valuations. 

▪ The above combination of factors may well impact general mortgage lending pricing (as noted 

in the CCPC report referenced earlier). 

 

We are also of the view that Ireland needs to continue to be ‘open for business’ in this area to ensure 

that we attract potential investors and that buyers do not choose to move to other European markets. 



 

 

12 

 

The impacts and potential unintended consequences of the legislation must be assessed in 

conjunction with the relevant industry stakeholders. The Irish economy and the financial industry 

would benefit significantly from a period of stability and the legislation and any potential unintended 

consequences need to be considered in that context.  

 

European Level Developments:   

In March 2018, the European Commission presented the “Proposed Directive on Credit Servicers, 

Credit Purchasers and the Recovery of Collateral” (Proposed Directive)5. Amongst other aims, the 

Proposed Directive seeks to create equal treatment across Member States and encourage the 

development of secondary markets for NPLs across the EU.  

 

The Bill and the Proposed Directive seem at odds with one another in that:  

 

• NPL credit purchasers will not be required to be authorised domestically;  

• NPL credit servicers will be subject to a harmonised EU-wide authorisation regime; 

• a credit purchaser must not be subject to any additional requirements for the purchase of 

credit agreements other than as provided for in the Proposed Directive;  

• other than as provided for in the national measures transposing the Proposed Directive, 

Member States must not impose any additional requirements for the purchaser of credit 

agreements.  

 

Although it will take some time for the Proposed Directive to works its way through the EU 

legislative process, it will ultimately have direct effect in Member States once transposed into local 

law. In that event and in the event that the Bill is enacted in its current form, the Bill and the 

Proposed Directive will be in direct conflict with one another.  

  

                                                

5 http://ec.europa.eu/finance/docs/policy/180314-proposal-directive-non-performing-loans_en.pdf 
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Part B – Key Securitisation Considerations 
 

As stated in the introduction, our view is that the proposed Bill does will cause difficulties in the 

context of the ongoing work in the EU in harmonising securitisations and the related operation and 

administration of securitisations including servicing. Specifically, the provisions of the Bill which seek 

to impose restrictions on how loans may be administered and/or regulation of parties involved in 

securitisations appears to be at odds with the intent of the Capital Markets Union Initiative, the STS 

Regulations6 and the commission consultation document7 as well as the development of secondary 

markets for NPLs and distressed assets and the protection of secured creditors from borrower's 

default. We set out below an overview of securitisation followed by detailed comments on the 

provisions of the Bill relevant to securitisation, which commentary has been compiled from both 

industry feedback and from a review of the Bill by external legal counsel retained by the BPFI. 

 

Securitisation Overview  

Despite the fact that most European securitisations performed well throughout the financial 

downturn, in the immediate aftermath of the credit crisis the breadth and volume of new 

securitisations involving Irish originators declined substantially in Ireland, as elsewhere. As the 

economy has begun to recover, many new issuances were either retained by Irish originators or 

deposited as collateral with the CBI to gain access to CBI liquidity schemes. While public issuance still 

remains low compared to pre-crisis levels a number of Irish banks have issued new RMBS transactions 

over the last 12 months which, due to low interest rates and declining unemployment, are performing 

well (for example, permanent TSB and KBC Ireland have in the past year issued €1.088 billion and 

€1.071 billion respectively of residential mortgage backed securities). In the last two weeks Ulster 

Bank has been back in the market with a new securitisation and this Bill has been raised as a concern 

by potential RMBS Investors.  

 

There are a number of reasons for securitisation in Ireland, including8:  

• An alternative method of funding - in a receivables securitisation the SPV will buy the underlying 

receivable assets from the originator, therefore generating funds for the originator.  

                                                

6 Regulation (EU) 2017/2401 & 2402 
7 European Commission Consultation Document “An EU framework for simple, transparent and standardised securitisation” 
8Structured finance and securitisation in Ireland: overview – Thomas and Reuters  
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• Optimising the use of capital - this is particularly relevant for securitisations carried out by bank 

originators. Under capital adequacy rules, banks need to set aside a certain amount of capital 

against certain of their assets (for example, loans, mortgages and other receivables). If these 

assets are sold to an SPV and the transaction is properly structured, the assets will no longer 

constitute the assets of the bank and the bank will not be obliged to set aside capital against them. 

The SPV is not subject to capital adequacy rules, not being a bank or financial institution, and so 

only needs to maintain the minimal capital required under the Companies Act.  

• Enhancing originator income and return on capital - the originator often receives income in 

relation to the securitisation by acting as the administrator of the asset portfolio (and possibly, as 

credit enhancer). The originator will receive fee income for performing this role and so could 

achieve a higher return on assets or capital than if it held the portfolio of assets directly.  

• Capping the originator's credit risk - a securitisation will allow the originator to transfer 

substantially all of its credit risk to the SPV and the investors in the debt securities it issues (albeit 

the originator is often exposed to the "first loss" on the transaction).  

Whether securities are issued publicly or privately mainly depends on the objectives of a particular 

transaction. A combination of public and private offerings could be used as part of the same 

transaction. Factors determining whether the SPV's securities are offered publicly or placed privately 

include:  

• The intended market or investors for the securities.  

• Timing and cost requirements for completing the issuance.  

• Compliance with any increased regulatory and disclosure requirements of a public offering.  

• Potential tax implications of issuing securities listed on a regulated exchange. 

 

Comments on Proposed Bill 

We have considered a number of factors in order to prepare the most appropriate and effective 

proposal. The factors considered include, amongst others, the following:  

1 "Securitisation" is already a defined term in domestic and European legislation. To the extent 

possible, it would be preferable to use an existing definition of securitisation to avoid causing 

uncertainty and difficulties in interpretation.9 We do note, however, that some of the 

                                                

9 E.g. S110 Irish Taxes Consolidation Act 1997, EU Regulation 575/2013 (CRR), Regulation ECB 2013/40 (the FVC Regulation). 
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definitions are extremely broad and clearly would not achieve the balance of a targeted 

exclusion which we understand is being sought.  

2 The need for certainty among investors and issuers that Ireland is a good jurisdiction for 

securitisation.  

3 The need to ensure that any exclusion not only provides an ability to establish a securitisation 

but also to manage it on a go forward basis. 

Taking the above into account, we propose a threefold approach to provide for an appropriate carve 

out for securitisations from the scope of the Bill. We feel it is necessary to ensure all three elements 

of the approach are adopted to provide certainty to domestic Irish credit institutions and other 

financial institutions.10 

1 Introduce a definition of "Securitisation".  

2 Consider amendments to certain provisions of the existing Bill to ensure the effectiveness of 

the securitisation definition and proposed exclusion. 

3 Considering the application of the Bill in the context of retrospective effect, market continuity and 

market credibility. 

 

Definition of Securitisation 

We would propose that the definition of "CMBS/RMBS transaction" adopted by the Department of 

Finance and the Revenue Commissioners for the purposes of the recent amendments to Section 110 

of the Irish Taxes Consolidation Act 1997 is the best starting point for a definition of securitisation in 

the Bill. By way of background, it was specifically tailored by the Revenue Commissioners to ensure 

that, to the extent possible, it would not allow the benefit of Section 110 status be used by loan 

purchasers that were not themselves regulated within the EU. As such, we feel it should meet the 

objectives of the sponsors of the Bill while at the same time avoiding a potentially confusing additional 

definition of securitisation.  

We set out the proposed definition below: 

Securitisation means a securitisation transaction entered into by the qualifying company where: 

                                                

10 Within the meaning of CRR. 
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(a)  the originator (within the meaning of paragraph (a) of the definition of “originator” in Article 

4 of the CRR) retains a net economic interest in the credit risk of the securitisation position in 

accordance with Article 405 of the CRR, or 

(b)  an originator (within the meaning of paragraph (b) of the definition of “originator” in Article 4 

of the CRR) retains a net economic interest in the credit risk of the securitisation position in 

accordance with Article 405 of the CRR and is [a credit servicing firm or]11 a financial institution 

(within the meaning of the CRR) or credit institution (within the meaning of the CRR) regulated 

by a competent authority in a relevant Member State or the State or is authorised by a third 

country authority, recognised by the European Commission as having supervisory and 

regulatory arrangements at least equivalent to those applied in a relevant Member State or 

the State, to carry out similar activities; 

And securitisation means a securitisation within the meaning of the CRR – the Capital Requirement 

Regulation (i.e. Regulation (EU) 575/2013 as amended by Regulation EU 2017/2401). 

 

  

                                                

11 TBC - if it is intended that a credit agreement owner be a credit servicing firm (rather than a retail credit firm) then this addition would 
be needed.  
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Additional Legal Counsel Observations 

Currently the definition of "Credit Agreement Owner" appears to be cumulative in that there may be 

more than one "Credit Agreement Owner". This, as a general observation, could cause lenders 

practical difficulties and generate uncertainty within the lending market in Ireland as to who should 

be regulated.   

As an example for the above, in the context of a securitisation, there are many parties who could fall 

within one or more of the limbs of the definition e.g. on an enforcement event the issuer may hold 

legal title; the servicer and/or back-up servicer will both have rights in respect of the management 

and administration and/or determination of interest rates and/or maintenance of control decisions 

and/or enforcement of credit agreements; and the originator of the loans may also hold such rights, 

either temporarily or permanently and either in whole or in part. To that end, it would be helpful if 

the definition was clarified to ensure that there was a single credit agreement owner.  

We note that while not necessarily directly relevant to the definition of Securitisation, there are 

certain provisions of the Bill that will introduce significant issues in the context of securitisations to 

the extent that they could apply to any originating financial institution insofar as they apply to credit 

agreement owners and the lending market in Ireland generally. In the context of securitisations 

generally, loans may be sold into a securitisation vehicle on day one but also on an on-going basis and 

either sold back or replaced with other loans during the life of a securitisation. This means that 

provisions in the Bill which may impact on how originators (and/or credit agreement owners) treat 

loans generally will be relevant for investors when considering whether or not to invest in a 

securitisation.  

In respect of the proposed amendment to Section 1(f)(3) of the Act of 2015, we note there is reference 

to "providing credit in the State". We query whether this should also include the carrying out of "credit 

servicing" i.e. if you are a credit servicer, you may also be a credit agreement owner.  

We note in respect of the proposed amendment to Section 34 of the Act of 1997 (34)(G)(2)(c), there 

is express carve out by way of "except where such purchase is by way of securitisation".  We would 

suggest that there be a clear exclusion of securitisation from Section 34(G)(2) i.e. "any party to a 

Securitisation shall not be subject to the provisions of this Act insofar only as they are carrying on any 

activity envisaged by, or as part of, a Securitisation". Both from the Central Bank of Ireland's (CBI) 

perspective and that of the market, any question of discretion brings with it uncertainty and an 

additional administrative burden and associated costs. 

In the context of the proposed amendment of Section 57 of the Act of 1942, we note that as of 1 

January 2018, the section has been repealed. To the extent applicable however, it may be useful to 
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provide a ‘carve out’ for a Securitisation from the definition of "financial service provider" contained 

in Section 2 of the Financial Services and Pension Ombudsman Act 2017.12  

In respect of the proposed amendments to Section 33 of the Act of 1997, the proposed additional sub-

sections (6), (7) and (8) are likely to prove extremely detrimental to the ability of Irish credit 

institutions and financial institutions to access the capital markets by way of securitisations. As 

mentioned above, it may lead to uncertainty as to (i) the amount of information which needs to be 

provided to underlying borrowers when their loans are securitised, (ii) the retrospective imposition of 

additional administration and servicing restrictions which would not otherwise have applied had the 

bank not securitised the relevant credit agreements.  

The proposed amendment to Section 43 of the Act of 2013 will also be extremely problematic with 

respect to the securitisation of any loans by Irish credit institutions or financial institutions as it would 

restrict the normal administration of such loans should borrowers refuse or fail to pay.  There appears 

to be a number of non-defined terms within the proposed section (i.e. "not in financial difficulties", 

"non-material default", or "taking steps to restrict or impede"), all of which clearly will impose 

restrictions on the administration of such loans over and above what is currently the norm in Ireland 

and other EU jurisdictions.  

It will be important for the market as a whole that there is a clear statement that the Bill is not 

retrospective so that any securitisations13, which have been effected before the enactment of the Bill, 

will not be impacted by the Bill whether or not they conform precisely with the definition of 

Securitisation included in the Bill.  

 

Industry Observations 

• As the definition of “Credit Agreement Owner” currently includes “SPVs”, this would mean that 

all existing Securitisation SPVs will need to seek authorisation from the CBI within three months 

of the Bill coming into operation under section 5 of the Bill.   

• Under the proposed Bill, the loan owners/SPVs (credit agreement owners) would require credit 

servicing firms as existing loan owners/SPVs to apply regulations with immediate effect while 

preparing their application to be authorised.  Given the Bill has retrospective effect this would 

include all existing SPVs. 

                                                

12 http://www.irishstatutebook.ie/eli/2017/act/22/section/2/enacted/en/html#sec2 
13 Including securitisations that do not meet the new definition. 
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• Currently the loan owner/SPV is required to have a regulated credit servicing firm service their 

loans, therefore this amendment could be seen as duplication when the requirement to provide 

regulations to these loans already exists as part of the 2015 Amendment.   

• Section 9 of the Bill provides that the CBI may direct that "a purchaser of a credit agreement shall 

be subject to the provisions of this Act, except where such purchase is made by way of 

securitisation". This would, on the one hand, require a SPV to seek an authorisation from the CBI 

as a “credit agreement owner” but would not then, on the other hand, allow the CBI to direct that 

the SPV is to be subject to the provisions of the Bill once enacted. It is difficult to see how this 

would operate in practice. This formulation would not provide a clear exception for SPVs from the 

provisions of the Bill.   

• It is essential that the language in the Bill is clear enough with regard to this new definition of a 

“credit agreement owner” to ensure that both retained and non-retained securitisations 

programmes are not brought into scope as this would have a huge potential impact and drive up 

additional cost to consumers as a result. 

• Credit servicing firms would be impacted greatly by this new definition which would result in 

additional requirements imposed on them but see little or no benefit to consumers given that at 

present the loan owner/SPV are required to have a regulated credit servicing firm service their 

loans as part of the 2015 Amendment.  

• Under the current proposed text for the Bill, the CCMA is to be applied to mortgages that were 

not previously covered under this code; this does not clarify the mortgage type, so it is to be 

assumed all mortgages (including complex commercial mortgages and debentures) are within 

scope which would need to be carefully considered.  

• The provision under S.33 of the CBI Act of 1971 and other similar legislation including the ACS Acts 

regarding the transfer of assets from one bank to another should also be expressly excluded from 

the provisions of the Bill.  This provision has been used by a number of banks in Ireland in the past 

to transfer assets, which may include mortgages, from one bank entity to another. The exclusion 

of SSPVs at present is based largely on the preeminent model currently used for such SPVs in 

Ireland, but in doing so it is quite rigid – some flexibility to allow for an element of “future 

proofing” whereby alternative models might be deemed exempt would be both useful and 

reasonable.  This could cover other forms of Covered Bond programme or funding arrangements 

different to those under the more traditional securitisation approach used in Ireland today. This 

is of critical importance, as there is already a provision within the ACS legislation to cater for the 

transfer of mortgage books from one regulated entity (the originating bank) to another regulated 

entity (the designated credit institution).  This event can happen when a covered institution is 
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being set up or subsequently when legacy mortgage books may be transferred to the covered 

entity. To safeguard unintended consequences, there should be an explicit exclusion from the 

terms of the Bill of any portfolio transfers under the provisions of the Irish ACS Acts. 
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Final Observations  
 
BPFI and its member banks are firmly of the view that the regulation of third party purchasers of 

mortgage loan portfolios will not assist with the primary issue, which is the resolution of long-term 

mortgage arrears in Ireland. Significant progress has been made by banks and loan servicing 

companies, working with borrowers on the resolution of mortgage arrears. This is evidenced by the 

restructuring of almost 120,000 mortgage arrears cases and a “stick rate” in excess of 85% of these 

cases.  

In our view, the focus needs to remain on assisting those borrowers in long-term mortgage arrears 

(720+ days in arrears) with a view to increasing the level of engagement by those borrowers and 

resolving these arrears – with a primary emphasis on seeking to keep borrowers in the family home.  

We note that in launching the CBI Annual Report on 9 May, Deputy Governor Ed Sibley commented 

that there is ‘absolutely no evidence’ that overseas buyers of Irish loan portfolios are acting more 

aggressively in foreclosing on soured mortgages than mainstream banks.14 

The environment for resolving these longer-term mortgage arrears in Ireland is very challenging, both 

in terms of the scale of the problem– more than 30,000 loan accounts, the difficulties being 

experienced by banks/loan servicing companies in gaining engagement with a large cohort of such 

borrowers and the ability, if required, to effectively utilise the courts process to realise the underlying 

mortgage collateral (through repossession/assisted voluntary sale etc.) The Central Bank paper 

estimates that in 39% of cases in the 720 days + category ‘no sustainable solution can be arrived at 

due to non-engagement.’ 

These challenges must also be considered in the context of a mandate from ECB SSM, to Irish Banks, 

to reduce the level of NPLs as a percentage of total loans to the EU average of 5% within three years. 

This mandate has necessarily, in view of the difficulties associated with those borrowers with 

mortgage arrears in excess of 720+ days, caused banks to pursue the sale of NPL portfolios as one 

option to achieve this ECB SSM requirement.  

This Bill, requiring third party purchasers of credit agreements to be regulated entities, will merely 

serve to increase the discount required on the sale of such portfolios, thereby diminishing the capital 

within banks available to support funding of the real economy.  

The delays, and challenges, associated with resolving the NPL issue by Irish Banks, continues to have 

a detrimental impact on banks’ ability to focus on their primary role – supporting the Irish economy:  

• Increased risk weights being applied to Irish mortgage loans, due to challenges in realising the 

underlying collateral  

• Capital required to be held, and cost thereof, against such loans continues to rise due to the 

perceived, heightened risk associated with Irish mortgage loans  

                                                

14 https://www.irishtimes.com/business/economy/central-bank-sees-no-evidence-vulture-funds-more-
aggressive-than-banks-1.3489322 

https://www.centralbank.ie/docs/default-source/publications/quarterly-bulletins/quarterly-bulletin-signed-articles/resolving-non-performing-loans-in-ireland-2018-(donnery-fitzpatrick-greaney-mccann-and-o'keeffe).pdf
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• Further capital constraints could impact on the ability of banks to fund the real economy  

• The risk weights applied to new mortgage loans impacting the cost of credit.  

 

In addition, the share prices of individual banks may have been adversely impacted by these issues 

and the overall perception of the political environment in Ireland  – with potential impact on banks to 

return taxpayer funds previously committed to individual institutions. It may also be impacting on the 

attraction of possible new entrants to the Irish Banking market.  

 


