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I welcome the opportunity to brief the Committee on the Draft General Scheme of the 

Insurance (Amendment) Bill. Its purpose is to implement the recommendations of the Review 

of the Framework for Motor Insurance Compensation in Ireland which was approved by 

Government in July 2016. I would like to take a few moments to remind the Committee of 

the background to this important matter. 

The trigger for the review of the motor insurance compensation regime was the failure of 

Setanta Insurance in 2014 and the uncertainty that followed over the compensation 

arrangements for third party claimants. The cause of this uncertainty is the fact that there are 

two insurance guarantee schemes in place – the Insurance Compensation Fund (ICF) and the 

Motor Insurer’s Bureau of Ireland (MIBI). 

 the ICF covers the liabilities of non-life insurance policyholders in the event of a 

failure of an insurance undertaking; and  

 MIBI’s primary purpose is to  compensate victims of road traffic accidents caused by 

uninsured and unidentified vehicles.   

Both schemes have differing compensation levels. Taking account of a clearly outlined 

reference to MIBI in the ICF legislation,  the Law Society of Ireland brought a case to the 

High Court seeking that MIBI was liable to pay the Setanta third party claimants. The initial 

outcome of this case was that the High Court ruled (September 2015) in the Law Society’s 

favour and the Court of Appeal (January 2016) upheld that MIBI was liable for meeting such 

claims. 

This was therefore the context within which the Motor Insurance Compensation Framework 

Working Group was set up in January 2016. Its primary purpose was to examine what could 

be done to address the uncertainties of the existing regime and to address the inequity 

between the MIBI award levels for third party claimants and the levels paid by the ICF for 

any future motor insurance insolvencies. At the time this Report was being prepared, the 

courts had ruled that the higher award levels applied by MIBI were the applicable ones for 

Setanta. For that reason the Report focussed on future motor insolvencies only. 

The critical recommendations of the Review of the Framework for Motor Insurance 

Compensation in Ireland report were twofold: 

(i) coverage of the ICF should be extended to 100% for third party motor insurance 

claims in the event of a liquidation of an insurer; and 

(ii) the increased coverage of the ICF should be funded by a direct contribution to the ICF 

from the motor insurance industry via the MIBI to the value of 35% of the third party 

motor insurance claims. 



The first of these recommendations was designed to ensure that any future third party motor 

insurance claims against policies of an insurer in liquidation, would be compensated to the 

same level as claims against uninsured/unidentified vehicles. The question which then arose 

was who should finance this extra 35%. There were broadly speaking two main options – the 

State or Industry. 

The Working Group concluded that the State had a sufficient exposure with the existing 65% 

ICF requirement and that because of this industry should fund the additional 35% cost. It 

recommended that this extra amount should be financed by a direct contribution to the ICF 

from the motor insurance industry via MIBI. 

Subsequent to the publication of the Report, industry while accepting the recommendation in 

principle argued that any payment directly from MIBI, would create an unknown exposure 

for insurers, as they would not know what their liability would be from one year to the next; 

in other words the extra 35% could be of a very small amount or it could be of a very large 

amount depending on the size of any future insolvent insurer. This uncertainty, they 

contended could result in an increase in capital costs as companies would almost certainly 

respond in a conservative fashion in order to ensure they had sufficient funds for a worst case 

scenario. Insurance Ireland argued that in order to minimise future volatility, that an ex-ante 

fund should instead be established into which insurers would contribute an amount equivalent 

to 2% of gross written motor insurance premiums. This fund would then be used to meet 

industry’s liability of 35% in the event of an insolvent insurer. 

In summary, their views were that the greater predictability and certainty of their proposed 

approach to financing this extra 35% would mean a more stable pricing regime as companies 

would know from year to year the maximum extent of their exposure to a potential motor 

insurer insolvency. This matter is considered in more detail in the Regulatory Impact 

Analysis which was sent to you last year. 

The Minister for Finance agreed with this analysis and accordingly this position is reflected 

in the General Scheme. He believes that this approach strikes the right balance between 

protecting consumers (claimants and policyholders) affected by an insolvency, minimizing 

the exposure of the Exchequer and at the same time ensures that Ireland remains an attractive 

place for insurers to conduct business through the provision of as much certainty as possible.  

I would now like to say a few words about Setanta.  

I accept that Setanta third party claimants have been very unfortunate in the way this 

insolvency has unfolded. It was the first large freedom of service motor insurer operating in 

the Irish market to become insolvent, and lessons have been learnt from this experience 

which are reflected in the Insurance (Amendment) Bill. Unlike Quinn Insurance, Insurance 

Corporation of Ireland and PMPA, which were authorised in Ireland, there was no basis for 

placing Setanta in administration and running off the book of business over a period of time 

and meeting claims in full as they arose.  



The consequence of the Supreme Court decision of May 2017 to overturn the previous 

decisions that the MIBI is liable in respect of third party motor insurance claims meant that 

the Insurance Compensation Fund (ICF) has responsibility  for the payment of such third 

party claims.   

In this context, questions have been asked as to why the Government did not make its 

decision to step in earlier to ensure that Setanta and Enterprise third party claimants are 

compensated in full.  I can understand why these questions have been raised, however before 

the Minister for Finance could make any decision on a State intervention, he believed it was 

necessary to: 

(i) get an actuarial report on the claims reserves of Setanta and an update on the 

extent of assets available to transfer to third party claimants from the Liquidator, 

and 

(ii) obtain advice on a legal concern that any Government intervention to compensate 

third party claimants over and above the 65% limit, could result in the 

Government having a lower status in the creditor hierarchy, and thus significantly 

reduce the amount it could recoup from the Liquidator. 

The Department received the details of the actuarial report, in early October 2017.  Based on 

this report the Liquidator estimates that he would not be in a position to meet more than 22% 

of the claims out of the assets of the liquidation, thus leaving an estimated shortfall of 13%. 

On the legal issue, the Department of Finance went to tender for a Maltese legal opinion in 

September. The opinion was received in late November with a follow up enquiry obtained in 

early December.  

Department of Finance officials met with the Liquidator on 9 January and received an update 

on the current status of the liquidation process as well as the issues he is encountering in 

settling claims.  Also discussed was what could be done to accelerate settlement and payment 

of claims.  

Based on the information received from the Liquidator and the legal advice, the Minister 

announced on 30 January 2018 his agreement in principle to ensure that Setanta third party 

claimants are compensated in full. Key to this decision was his satisfaction that the ICF is 

likely to ultimately recover from the liquidators a broadly similar amount that third-party 

claimants would have received had the State not stepped in. 

The Department is now working through the detailed arrangements to implement this 

decision, which is likely to require legislative change.  In this regard, the next step is to give 

consideration as to whether there is any state aid or other legal issue associated with the 

proposed approach.  The Department is currently working with the Attorney General’s Office 

on this issue and once the position is clarified we can give an indication of the likely timeline 



for payment, including the payment of the additional 35% to those who have already received 

65%. 

In conclusion, enacting the Insurance (Amendment) Bill and implementing the Setanta 

decision are priority matters for the Government. It is likely that the latter will most likely be 

addressed through the insertion of an additional provision to this Bill. In an ideal world, I 

would like to have the Bill published by the end of this quarter, however until the state aid 

matter is clarified it is not possible to give an absolute commitment on this matter.   

I would like to thank the Committee for the opportunity to discuss this Bill and I am happy to 

take any questions about the overall approach being proposed, or about the details of the 

General Scheme of the Bill itself that you may have. 


