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PRELIMINARY OBSERVATIONS TO THE JOINT OIREACHTAS COMMITTEE ON 

FINANCE, PUBLIC EXPENDITURE AND REFORM CONCERNING THE 

CONSUMER PROTECTION (REGULATION OF CREDIT SERVICING FIRMS) 

(AMENDMENT) BILL 2018 SPONSORED BY MICHAEL MCGRATH TD, FIANNA 

FAIL 

Free Legal Advice Centres, May 2018 

We welcome the invitation by the Chairman of the Joint Committee on Finance, 

Public Expenditure and Reform opportunity to make a written submission to assist in 

the scrutiny of the draft legislation.  The deadline provided by the Committee for the 

making of such a submission, did not allow for a more detailed analysis and the 

following is a preliminary response of FLAC in relation to the Bill.  Over-indebtedness 

and debt and credit law generally has been an area of particular focus and concern 

for FLAC for over two decades. A number of detailed recommendations for law 

reform over this period have been made by FLAC in a series of reports and 

submissions.1 Throughout this time FLAC has also provided specialist legal advice 

and training to staff of the Money Advice and Budgeting Service. 

Preliminary Recommendations: 

1. The Bill should provide that where a borrower is meeting the terms of a 

long-term ARA, any incoming purchaser of the relevant credit 

agreement (or credit agreement owner) is legally bound to abide by that 

agreement subject to appropriate conditions. 

2. Where loans are sold on by existing regulated entities to vulture funds, 

the Bill should regulate those funds as ‘credit agreement owners’ as 

already provided for. In the case of a long-term restructure arrangement 

where the arrangement is not being met at the point of the loan sale, the 

credit agreement owner (or the credit servicing firm acting on its behalf) 

should be obliged to reassess the account under the terms of the 

MARP/CCMA with a view to putting in place an alternative repayment 

arrangement, with the borrower retaining his or her other rights under 

the CCMA. 

3. The vulture fund, now regulated as a credit agreement owner (or a credit 

servicing firm acting on its behalf) should be bound to adhere to the 
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 These include:- FLAC Submission analysing current developments in the resolution of mortgage arrears and 

related issues and on the review of the Personal Insolvency Act 2012 (as amended), August 2017 
 ‘An End based on Means’ (2003) report on consumer debt available at https://www.flac.ie/publications/an-
end-based-on-means/, ‘To No One’s Credit’ (2009) report on debtor’s experience of instalment and committal 
order system, available at https://www.flac.ie/publications/to-no-ones-credit/, Nine key principles to 
overcome debt (Oct 2011) available at https://www.flac.ie/publications/nine-key-principles-to-overcome-
debt/, Essential principles of debt settlement schemes across Europe (Jan 2012) available at 
https://www.flac.ie/publications/principles-of-debt-settlement-schemes-in-europe/,  Submission on Personal 
Insolvency Bill (Nov 2012) available at  https://www.flac.ie/publications/submission-personal-insolvency-bill-
2012/, Submission on review of CCMA (April 2013) available at https://www.flac.ie/publications/submission-
review-of-code-of-conduct-on-mortgage-a/, FLAC proposal for a Mortgage Arrears Advice Scheme (June 2013) 
available at https://www.flac.ie/publications/proposal-mortgage-arrears-advice-scheme/, Submission on 
Personal Insolvency Bill 2015, (July 2015) available at https://www.flac.ie/publications/submission-personal-
insolvency-bill-2015/  
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existing rules of the CCMA in terms of reviewing short term 

arrangements put in place by the previous owner. 

4. The bill should place an obligation on a fund/credit agreement owner to 

go through the MARP process afresh in respect of PDH mortgages it has 

purchased where there is currently no payment arrangement in place. 

5. Section 2 of the Financial Services and Pensions Ombudsman Act 2017 

needs to be amended to add a ‘credit agreement owner’ to the list of 

entities against which a consumer can make a complaint under the 

FSPO scheme. 

6. A number of the provisions in section 8 require clarification. 

7. There should be a Charter of  Rights for borrowers when loans are sold 

8. The CCMA should be put on a statutory footing and in any event needs 

to be amended to provide that a lender should be obliged to carry out 

the detailed assessment envisaged in principle in Rule 37, and to 

demonstrate how this was done. Comprehensive information should be 

provide on the lender’s decision making process under Rule 40 and 

appeal should lie to an independent third party. 

Introduction 

The publication of this Bill was timely, in light of heightened speculation that a 

number of lenders were preparing to sell loans in arrears, particularly PTSB’s 

announcement in mid-February that it proposed to sell €4 billion of ‘non-performing’ 

loans (some 28% of its loan book) including up to 18,000 mortgages, of which 

14,000 were said to be mortgages on principal dwelling houses (PDH).  

It does not appear that this sale has as yet taken place, and since the announcement 

was originally made, it is noteworthy that PTSB has announced that the 4,300 split 

mortgages contained within the 14,000 PDH loans in that portfolio have been 

apparently been removed from it and are not currently  for sale. 

Nonetheless it is evident from the PTSB press release that these loans are far from 

sorted, with PTSB Chief Executive, Jeremy Masding, stating that “Since the launch 

of Project Glas there have been some developments including engagement with the 

Regulatory Authorities on the treatment of Split Mortgages and the emergence of 

solutions which could enable us to maintain the day-to-day relationship with the 

account holders. Therefore, we have decided to withdraw mortgages linked to about 

4,300 homes (par value of approximately €0.9 billion) from the Project Glas sale 

process. We will continue our engagement on the regulatory classification of these 

mortgages and, at the same time, we will explore different options including ones 

that enable us to maintain the day-to-day relationship with the account holders.”2 

This statement requires clarification and raises a number of issues. We are not told 

of the nature and consequences of this engagement with the Regulatory Authorities 

and what classification means. It is not clear who the engagement has been with and 

whether it includes dialogue with both the European Central Bank and the Central 

Bank of Ireland. Do the domestic and European regulators agree as to what is a 
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 Permanent TSB Trading Update 16 May 2018. 
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performing or non-performing loan?  If not it calls into serious question the status of 

the CCMA, bearing in mind that the Central Bank encouraged borrowers to enter into 

an alternative repayment arrangement such as a split mortgages. Does the ECB 

classify such arrangements as non-performing?  What is the position of the Central 

Bank in this regard? The statement concludes that ‘different options’ may need to be 

explored leaving open an interpretation that these split mortgages may need to be 

adjusted for regulatory classification purposes and that these borrowers may need to 

pay more money to continue to have their loans classified as performing and that, if 

not, these loan may still ultimately be offered for sale to funds. 

In light of these and other proposed loan sales, it is suggested that the primary 

matter that this Bill should address is the regulation and control of vulture/investment 

funds in terms of how they deal with loans on principal dwelling houses that they 

acquire from regulated entities. 

As a preliminary observation FLAC contends that the option of creating an 
alternative to such loans being sold to vulture funds in the first place should be 
carefully considered. The idea of a ‘friendly vulture’ suggested by the Irish Mortgage 
Holders Organisation (IMHO) or the kind of state-funded National Housing Co-
operative proposed in the National Housing Co-operative Bill 2017 should not be 
easily dismissed.   

Different considerations apply in relation to borrowers in different situations and 
these observations will consider 4 different scenarios.  

1. The enforceability of existing long–term alternative repayment 

arrangements (ARA’s) sold on to vulture funds where the borrower is 

meeting the terms of the arrangement 

The first issue that arises where such loans are to be sold, is the status of long-term 

alternative repayment arrangements (ARA’s) that borrowers in good faith entered 

into with the original lender under the terms of the Mortgage Arrears Resolution 

Process (MARP) of the Central Bank’s Code of Conduct on Mortgage Arrears 

(CCMA) 2013, where the borrower is meeting the terms of the agreement. 

Some recent figures from the Central Bank place the extent of the potential problem 

with the sale of restructured accounts in context. As of the end of Q.4 2017, the 

profile of restructured loans on PDH mortgages under the main categories of long-

term repayment arrangements is as follows: 

Restruct
ures 

Arrears 
No 
arrears 

Split 
mortgages 

Capitalisati
on 

 Term 
Extension 

     
118,477 

 25,478 
(22%) 

92,999 
(78%) 

   27,475 
(23.2%)  

  39,203 
(33.1%) 

   14,784 
(12.4%) 

 

From this table, it can be seen that 81,426 (69%) of existing restructures are what 

we would classify as long-term alternative repayment arrangements, i.e. they are the 

subject of either a split mortgage, a capitalisation of arrears arrangement or a term 

extension. To these might be added the 19,555 mortgage classified as ‘Other’ under 

the Central Bank’s figures. The 'Other' category, according to the Bank, ‘mainly 
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comprises accounts that have been offered a long-term solution, pending the 

completion of six months of successful payments. When these accounts transition 

into their permanent arrangement, the figures will be updated accordingly. The 

'Other' category also includes a small number of simultaneously-agreed term 

extensions and arrears capitalisation arrangements’. 

Of the existing 118,477 PDH restructures therefore, it appears that 101,017 (81,462 

+ 19,555), a total of 85%, are long term in nature. There has been widespread 

speculation, much of it in the absence of proper evidence, about the extent of non-

engagement and potential strategic default amongst borrowers in arrears on their 

PDH mortgage. It is likely however that few, if any, of this cohort of 100,000 plus 

borrowers can be accused of this. On the contrary their engagement – primarily 

through the mechanism of filling out of a Standard Financial Statement (SFS) and 

subsequent negotiations on payment capacity – resulted in a long term arrangement 

being put in place. 

In our view, it would be manifestly unfair and contrary to natural justice if a long term 

alternative repayment arrangement that had been negotiated in good faith by the 

borrower under the terms of a Central Bank Code could potentially be overturned by 

a vulture fund as a result of the sale of the loan in question. With the significant 

majority of long term alternative repayment arrangements, the borrower and his or 

her dependants have made and continue to make considerable financial sacrifices to 

adhere to the deal. The lender made the decision to offer the arrangement following 

a financial assessment, not the borrower, and in many instances borrowers 

reluctantly entered into these arrangements knowing the pressure that would result. 

Then Governor of the Central Bank, Patrick Honohan, suggested in 2013 that split 

mortgages would be key in resolving the mortgage arrears crisis3. In our view, the 

Central Bank has promoted split mortgages and other long term adjustments so as 

to avoid the kind of debt write-down that many, including FLAC, believe may be 

necessary to resolve the more difficult arrears cases. It should now be prepared to at 

least stand over the outcomes of the infrastructure it put in place. 

How the Bill currently proposes to address this? 

Section 4 of this Bill amending Section 33A of the Central Bank Act 1997 provides 

that the Central Bank codes will apply to a ‘credit agreement owner’, as defined. 

However, this section does not impose a specific obligation on a ‘credit agreement 

owner’ to continue to honour a long-term ‘alternative repayment arrangement’ (ARA) 

put in place by a previous lender under the MARP who has now sold on that loan on 

to that credit agreement owner. If all that is done is to apply the CCMA to the vulture 

fund, it may still be open to it to decline to continue an existing ARA or to reassess 

the ARA, by triggering the review process under Rule 43 of the CCMA.  

On this question, the view that had been offered to the Committee by PTSB’s chief 

risk officer, Stephen Groarke, at your recent meeting that it would be highly unlikely 
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 See, for example, Ciaran Hancock, ‘Divisions emerge over split mortgages’, Irish Times, September 10

th
 2013 
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in his opinion that a decision by PTSB or a fund to rip up a split loan arrangement 

would be supported by the courts is, in our view, disingenuous. This issue requires 

decisive legislative action now rather than forcing borrowers to have to attempt to 

enter defences in future repossession cases to argue that their mortgage has been 

varied. In this context it is worth highlighting again the general absence of civil legal 

aid in repossession cases.  

There would appear to us to be two potential choices here to protect the position of 

borrowers. 

 Amend the CCMA to provide that a purchaser of a PDH mortgage loan that is 

the subject of an existing alternative repayment arrangement under the Code 

will be bound to honour that arrangement, as long as the borrower is doing so. 

Provision would have to be made for other conditions to apply for example, if 

the borrower’s financial position improves during the course of the ARA. 

 Insert a provision into the amendments to the 2015 Act in this Bill to provide 
that where a borrower is meeting the terms of a long-term ARA, any incoming 
purchaser of the relevant credit agreement (or credit agreement owner) is 
legally bound to abide by that agreement. Again some conditions may have to 
be set around this, in terms of the outcome of reviews. For example, as a 
potential barometer, Section 119 (14) of the Personal Insolvency Act 2012 
provides that a debtor is acting reasonably if he or she refuses to consent to a 
variation of a Personal Insolvency Arrangement (PIA) that proposes that more 
than 50% of any net improvement in his or her income is paid over to 
creditors. This suggests in general terms that following a review where the 
debtor’s income has improved, he or she should be allowed to retain 50% of 
any net improvement in income and that the remainder should be available to 
creditors. 

This second option appears to us to be the preferable one. The CCMA is a Central 
Bank code that obliges mortgage lenders from a regulatory perspective to honour its 
terms, but does not oblige them from a broader legal perspective to continue to 
adhere strictly to the terms of any ARA it agrees to.  An express provision in 
legislation passed by both House of the Oireachtas is what is required in our view. In 
this regard, the Committee might consider the judgment of the Supreme Court in 
Irish Life and Permanent PLC v. Dunne [2016] 1 I.R. In his judgment in that case, 
Clarke J. identified the need for clear parameters in respect of any new calibration of 
a Court’s jurisdiction in possession proceedings. In summary, the Court stated that 
the conditions for the exercise of a discretion to refuse to make (or enforce) an order 
because of the merits of the case and the efforts being made should be made clear 
in legislative terms. 

2. The position of the  borrower who is not meeting the terms of the long-

term restructure arrangement when the loan is sold on to the vulture 

fund 

 Q.4 2017 Central Bank figures tell us that 13.2% of the 118,477 restructured 

accounts are not meeting the terms of the arrangement. This equates to 15,639 

accounts. The figures for long term restructures are as follows: 
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 Of the 27,475 split mortgages, 93.4 % are said to be meeting the terms of the 

arrangement, meaning that 1,814 are not.  

 Of the 39,203 arrears capitalisations, 78.8% were sticking to the terms of the 

arrangement, meaning that 8,311 are not. 

 Of the 14,748 term extensions, 93.3% are meeting the terms of the 

arrangement, meaning that 988 are not.  

 Of the 19,555 mortgage classified as ‘Other’ that are transiting to a long term 

restructure as outlined above, 85.6% are meeting the terms of the 

arrangement, meaning that 2,816 are not. 

In total, under the four categories that we have suggested broadly speaking are 

long–term alternative repayment arrangements, almost 14,000 accounts are not 

meeting the terms of the arrangement. Again, these are all borrowers who, again 

broadly speaking, engaged with their previous lender as required by the Central 

bank and the result was a long-term restructure. 

However, that does not automatically mean that the restructure was a sustainable 

one in the first place. For example, many borrowers have been offered a 

capitalisation of arrears arrangement without sufficient thought as to their capacity to 

sustain it in the long run. A current failure rate of over one in nine would appear to 

support this contention. The borrower may have agreed to it under huge pressure 

and the resulting arrangement may be too tight to meet basic needs, as is the case 

with some split mortgages where the borrower is trying to service too much capital. 

As is often the case with debt, life events including illness, separation, and/or a 

reduction in income, may have resulted in a decrease in capacity to service the 

arrangement. Sometimes, this will be temporary, sometimes more long term. 

Rule 48 of the CCMA provides that ‘A Lender’s Arrears Support Unit (ASU) must 

formally review the borrower’s case, including the standard financial statement, 

immediately, where a borrower ceases to adhere to the terms of an alternative 

repayment arrangement’. The Bill already proposes to regulate vulture funds as 

‘credit agreement owners’ when existing regulated entities sell portfolios of loans to 

those funds. With this in mind, we propose that in the case of a long-term restructure 

arrangement where the arrangement is not being met at the point of the loan sale, 

the credit agreement owner (or the credit servicing firm acting on its behalf) will be 

obliged to reassess the account under the terms of the MARP/CCMA with a view to 

putting in place an alternative repayment arrangement, with the borrower retaining 

his or her other rights under the CCMA, including a right of appeal. 

3. The position where the mortgage sold on is the subject of a short–term 

alternative repayment arrangement. 

The remainder of the restructure categories in the Central Bank figures may be 

categorised as short-term arrangements. The main headings under this category 

consist of interest only (up to a year and over a year), reduced payment (greater 

than interest only or less than interest only), a temporary interest rate reduction and 

a payment moratorium. In total, the number of accounts here amounts to 17,260. 
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In practice, these types of short-term arrangements are subject to regular review and 

Rule 43 of the CCMA is the relevant provision here. It states that: 

‘A lender must review an alternative repayment arrangement at intervals that 

are appropriate to the type and duration of the arrangement, including at least 

30 calendar days in advance of an alternative repayment arrangement coming 

to an end. As part of the review, the lender must check with the borrower 

whether there has been any change in his/her circumstances in the period 

since the alternative repayment arrangement was put in place, or since the 

last review was conducted. Where there has been a change in that borrower’s 

circumstances, the lender must request an updated standard financial 

statement from the borrower and must consider the appropriateness of that 

arrangement for the borrower’. 

It is also perhaps worth pointing out that Rule 44 provides that ‘A lender must carry 

out a review of an alternative repayment arrangement at any time, if requested by 

the borrower’. 

Under this heading, we would suggest that the vulture fund, now regulated as a 

credit agreement owner (or a credit servicing firm acting on its behalf) would simply 

be bound to adhere to the existing rules of the CCMA in terms of reviewing short 

term arrangements put in place by the previous owner. 

4. The scenario where the mortgage sold on is not the subject of any 

repayment arrangement at the point of sale 

Central Bank figures again tell us that at the end of Q.4 2017 almost 29,000 

mortgages on principal dwelling houses (PDH) have been in arrears for over two 

years. The average amount of arrears on these accounts is over €77,000 per 

account. A further 8,000 accounts have been in arrears for between one year and 

two years. The total number of PDH accounts in arrears is over 70,000. 

A more recent Central Bank publication – Quarterly Bulletin 02/April 2018 – suggests 

in an article entitled ‘Resolving Non-Performing Loans in Ireland: 2010-2018’ that 

44% of long term arrears cases were more than five years past due as of June 2017, 

increasing from 34% one year previously. This equated at the time to around 14,000 

accounts.  

Oddly, the Central Bank does not indicate in its figures how many such accounts 

classified as being in arrears are currently the subject of an agreed payment 

arrangement with their lender. However, just as there is quite a large number of 

restructured accounts that are in arrears (see above on page 2 - 25,478 out of 

118,477), there is a number of accounts in arrears where agreed payment 

arrangements are in place under the terms of the MARP. Again, where such a loan 

is sold on to a fund/credit agreement owner, it should be bound to honour that 

arrangement. Clearly, however, there is nothing in the existing CCMA that would 

prevent the fund from triggering a review under Rule 43. 

However, in many arrears cases, there is likely to be no formal payment 

arrangement in place, though there is an urgent need for better reliable information 
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from lenders and from the Central Bank in relation to this. In many of these cases, 

the borrower has been exited from the CCMA/MARP process due to a decision by 

the lender that the mortgage is not sustainable, where the borrower has rejected an 

alternative payment arrangement offered or where the borrower has been declared 

as not co-operating under the MARP. This leaves the borrower open to repossession 

and, again, although we know that there are significant numbers of the two years 

plus arrears category currently before the courts in repossession proceedings, there 

is no official number available publicly in this regard. 

The sale of such loans in deep arrears to vulture funds clearly raises the prospects 

of a significant increase in repossessions. We note recent comments on the part of 

the Central Bank that there is no evidence of vulture funds being any more 

aggressive in terms of repossession activity. This has not necessarily been FLAC’s 

experience. For example, there has been evidence within the MABS network of one 

company at least regularly rejecting very reasonable offers of payment up to and 

including the capitalisation of arrears and insisting upon full payment of the 

outstanding balance or repossession. We would ask to what extent the Central Bank 

has researched this question before articulating this view. Perhaps it might be timely 

to ask the Courts Service to provide data on the profile of plaintiff lenders in 

repossession cases. 

Ultimately, we do not believe that the basic ‘business model’ of funds – buy at a 

significant discount and sell quickly at a profit - accommodates negotiation of a 

restructure involving long term repayment arrangements over a protracted period of 

time. Where there is currently no payment arrangement in place at the point at which 

the loans are sold on to funds, we propose that the bill would place an obligation on 

a fund/credit agreement owner to go through the MARP process afresh in respect of 

PDH mortgages it has purchased.  

5. Sundry other observations on the Bill 

Section 7 

The proposed provision in Section 7 of the Bill to amend Section 57 of the Central 

Bank Act 1942 by adding to the definition of ‘eligible consumer’ appears to have 

been overtaken by recent legislation. In this regard, Section 2 of the Financial 

Services and Pensions Ombudsman Act 2017 should be amended to add a ‘credit 

agreement owner’ to the list of entities against which a consumer can make a 

complaint under the FSPO scheme. 

Section 8 

In Section 8 of the Bill, it would be useful to tease out how the written disclosure 

conditions that would apply within 30 days of the sale of the borrower’s loan would 

operate. For example, Condition (a) states that the consumer would be ‘advised of 

the terms on which his or her credit agreement was sold’. What terms are envisaged 

here exactly, particularly as Condition (c) requires that the consumer be ‘advised 

whether the loan was sold at a discount’?  
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On this point, is this not superfluous information, as it is obvious that the loan has 

been sold at a discount – the question is what that discount has been.  It is clear that 

loans are usually sold on in portfolios and not individually. In terms therefore of the 

key issue of the percentage of the outstanding balance that the loan has been sold 

for, it will generally be very difficult to identify the precise amount the incoming owner 

pays for each loan. Should the requirement here then be to identify the percentage 

reduction applied to the portfolio in question (or identifiable segments within it)? At 

least this would give the borrower a more informed negotiating position, even if he or 

she is technically liable for the full amount owed before the sale. 

In addition, what is meant by Condition (b) that the consumer be ‘advised on any 

material changes to the terms under which the credit agreement is serviced 

(including but not limited to changes in the interest rate of the credit agreement)’. 

The reference to the interest rate in this context is concerning. The sale of the loan 

should not trigger a change in the applicable interest rate, unless this is in some 

respect contractually justifiable.  

Sub-sections (7) and (8) of Section 8 also raise some issues. They purport to provide 

that a debt management firm, credit servicing firm or credit agreement owner shall 

be subject to the CCMA/CPC in respect of all mortgages, including those not 

previously covered by such Codes. We are not clear on the intention here. Is this 

intended to apply the CCMA/CPC, for example, to buy-to-let mortgages, SME loans 

etc, that it would not previously have applied to? Would this not lead to uneven 

application of Codes if there is not a corresponding obligation that applies to all 

regulated entities? 

6. A Charter of rights for borrowers whose loans are sold 

FLAC made a submission on the 2015 Bill when it was first proposed and one of the 

points made was that it did not meet its original stated intention ‘to introduce 

legislation to cater for the sale of loan books by regulated financial institutions to 

unregulated financial institutions’. We suggested that the Bill had instead become 

merely one which regulated credit servicing firms working on behalf of funds when 

they carry out certain (limited) credit servicing functions following such a loan sale.  

In our view, notwithstanding that this 2018 amendment Bill now also proposes to 

regulate funds as ‘credit agreement owners’, the core point still holds. The 2015 Act 

does not actually regulate the sale of loan books. Rather, it introduced limited 

consumer protection measures including the application of Central Bank codes, once 

the sale of a loan book has actually taken place.  

This is more than a cosmetic point. Thus, the customer is not entitled under the 

legislation to any information on the nature of the transaction taking place above his 

or her head, including the amount that the purchaser paid the seller for the portfolio 

of loans. There is no express obligation on the seller/purchaser to even inform the 

consumer of the fact of the transaction, let alone its implications for the customer in 

terms of whom the customer will be dealing with, making payments to and so on and 

what his or her legal rights and obligations are. In our experience, many borrowers 
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are unaware that they have ‘agreed’ to their lender selling the loan on at any point in 

the future and   are equally unaware of the implications of this agreement for them. 

This major deficiency should be remedied in this Bill by providing that, upon the sale 

of a loan book, both the (transferor) seller and the (transferee) purchaser must 

provide the customer with a specific list of information items akin to a charter of 

customer and consumer rights. This should include the following items: 

 Details of how the lender acquired the right to sell the loan 

 A specific statement of the precise particulars of the account at the point of 

sale including the current balance, a statement of arrears (if any), how and 

when any arrears arose, how the arrears are being managed, including any 

payment arrangements currently or formerly in place under the MARP or 

otherwise 

 A right for the borrower to negotiate to pay off the loan themselves 

 A statement that under s.40 of the Consumer Credit Act 1995 – ‘Where a 

creditor's or owner's rights under an agreement are assigned to a third 

person, the consumer shall be entitled to plead against that third person any 

defence which was available to him against the original creditor including set-

off’ 

 Details of who will be servicing the loan and the arrangements that will be 

made for payment 

 A statement that Central Bank Codes, including the CCMA, apply to the credit 

servicing firm and the credit agreement owner 

 A statement that the consumer has a right to make a complaint to the 

Financial Services and Pensions Ombudsman concerning the conduct of the 

credit servicing firm and the credit agreement owner 

 

7. Proposals to amend to the Code of Conduct on Mortgage Arrears 

(CCMA) 2013 

Finally the CCMA itself should also be amended and this Bill should also take the 

opportunity to provide that the CCMA is admissible in legal proceedings.  

The key problem for existing cases still in the MARP or any future new cases that 

may enter into that process (bear in mind that interest rates are likely to increase in 

the coming years) is the subtle but nonetheless clear wording in Rule 39 of the 

CCMA that effectively allows a lender to choose at their sole discretion the ARA’s 

that it may in principle offer to borrowers in arrears. Thus, this rule states that ‘In 

order to determine which options for alternative repayment arrangements are viable 

for each particular case, a lender must explore all of the options for alternative 

repayment arrangements offered by that lender’.(emphasis added) 

The net effect of this amendment in 2013, whether it was expressly intentional or not, 

was to allow a lender to choose from the expanded suite of potential ARA’s it would 

examine and to entirely decline to look at those it did not consider suitable to its 

operations. The rule should be amended to oblige all mortgage lenders and credit 

agreement owners to look at all ARA’s under Rule 39. 
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Similarly, Rules 37 and 40 requires amendment.  

Rule 37 currently states that ‘A lender’s ASU must base its assessment of the 

borrower’s case on the full circumstances of the borrower including: a) the personal 

circumstances of the borrower; b) the overall indebtedness of the borrower; c) the 

information provided in the standard financial statement; d) the borrower’s current 

repayment capacity; and e) the borrower’s previous repayment history’. 

Rule 40 states ‘that a lender must document its considerations of each option 

examined under Provision 39 including the reasons why the option(s) offered to the 

borrower is/are appropriate and sustainable for his/her individual circumstances and 

why the option(s) considered and not offered to the borrower is/are not appropriate 

and not sustainable for the borrower’s individual circumstances’. 

In theory, this looks like a comprehensive process. However, in many instances, the 

nature of the lender’s assessment under Rule 37 is, in practice, quite cursory, 

despite the apparent broad scope of the criteria that the lender is supposed to 

examine. Compounding this is the absence of an express obligation under Rule 40 

that a lender must provide the borrower in arrears with the written details of its 

documented considerations. Some lenders have steadfastly refused to do so, 

arguing that this information need only be provided on request to the Central Bank, 

its regulator. The Central Bank in early correspondence with FLAC on this issue did 

not disagree with this interpretation. 

The effect of this is to render the borrower’s potential appeal under Rule 49, where 

no ARA is offered by the lender or the ARA offered to the borrower is deemed 

unsuitable by him or her, to be a nonsense from a fair procedures viewpoint. How 

can your right to appeal be properly vindicated if you have not been provided with 

the detail of the substance of and the rationale for the lender’s decision? In our view, 

this process offends the core fair procedures principle of ‘audi alteram partem’, the 

right to a fair hearing, and would not survive the requirements of natural or 

constitutional justice in an Irish court. Equally, the fact that the appeal, such as it is, 

is to an Appeals Board set up by the lender would seem to us to offend the second 

fair procedures principle of ‘nemo iudex in causa sua, that no one should be the 

judge of their own case. 

Of course, it should be observed that this Code was perhaps never intended to 

provide rights to borrowers but was rather designed to provide a management 

process for lenders. This would serve to curb the excesses of undesirable lender 

behaviour but would not ultimately fetter the right of lenders to enforce their security, 

whether or not that was or was not in the public interest. This Code was not drafted 

by the Parliamentary Draftsman in the Attorney General’s Office and was never 

debated by the Houses of the Oireachtas. It is a creation of officials of the Central 

Bank alone, who asked for submissions but broadly ignored what consumer 

advocates had to propose.  

The Supreme Court considered the status of the code in repossession proceedings 

in the Dunne and Dunphy case (see also page 3 of this submission) in May 2015, 
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stated that if the Executive and the Legislature wanted to protect borrowers, this 

would have to be clearly provided for through legislation stating: 

‘If it is to be regarded , as a matter of policy, that the law governing the 

circumstances in which financial institutions may be entitled to possession is 

too heavily weighted in favour of those financial institutions then it is, in 

accordance with the separation of powers, a matter for the Oireachtas to 

recalibrate those laws. No such formal calibration has yet taken place’. 

and 

‘In the absence of there being some legal basis on which it can be said that 

the right to possession has not been established or does not arise, then the 

only role which the Court may have is, occasionally, to adjourn a case to 

afford an opportunity for some accommodation to be reached’ 

However there has been no such legislation to date and the challenge for the 

legislature remains.  Chapter One of the CCMA 2013 states ‘Lenders are reminded 

that they are required to comply with this Code as a matter of law’.  This apparently 

clear statement is in fact misleading. What has become evident is that this obligation 

as a matter of law is confined to the relationship between the Central Bank as 

regulator and mortgage lenders as regulated entities, and does not extend to the 

rights of borrowers. As far back as 2010, the Mortgage Arrears and Personal Debt 

Group recommended that the CCMA should be admissible in legal proceedings.4 

This recommendation has never been acted upon and perhaps reflects a prevailing 

view that the right of mortgage lenders to enforce their security should not be 

compromised.  

The opportunity presents itself again with this Bill to change this by clearly providing 

that a borrower may raise the question of lender compliance with the MARP/CCMA 

as part of his or defence in repossession proceedings 

In tandem with this, the rules in the CCMA should be amended to provide a more 

meaningful set of obligations on lenders which should be subject to constant 

monitoring. A lender should be obliged to carry out the detailed assessment 

envisaged in principle in Rule 37 and should be required to demonstrate how this 

was done; comprehensive information should be provided to the borrower on the 

lender’s decision making process under Rule 40 and an appeal should lie to an 

independent third party under Rule 45. 

We are happy to clarify or expand upon any of the matters raised in these 

observations.  

 

 

 

                                                           
4
 Mortgage Arrears and Personal Debt Group, Final Report 16

th
 November 2010, Page 6 


