
Opening Statement by the Pensions Council to the Joint Oireachtas Committee 

on Employment Affairs and Social Protection on the Pensions Amendment 

(No.2) Bill 2017. 

 

 

Introduction 

 

The Pensions Council was established under section 26B of the Pensions Act, 1990. 

 

The functions of the Pensions Council are “to advise the Minister, either on its own 

initiative or at the Minister’s request, on matters relating to pensions generally”. 

 

The Minister for Employment Affairs and Social Protection appoints the council 

members. They include one nominee each from the Department, the Central Bank, 

and the Department of Finance, and also the Pensions Regulator, a chairman, plus 

four to eight other members with appropriate skills and experience.  

 

The advice and opinions of the Council are prepared and developed by the members 

themselves. (The Council does not have a secretariat as such.  Some technical 

assistance is provided by the Authority and, by way of desk research, by the 

Department.) 

 

The members are not paid for their membership or for work carried out for the 

Council. 

 

I thank the Chairman and members for the invitation to offer the views of the Council 

on the Pensions Amendment (No.2) Bill 2017 and will of course confine my remarks 

to matters directly relevant to that Bill.  

 

1 The objective of the Bill, which we very much welcome, is to improve protection 

for members of certain pension schemes in the case of wind-up or re-structuring. 

There is a clear need for further and strengthened protection for members against 

funding deficits in Defined Benefit (DB) schemes.   

 

2 It is assumed that the Bill is not intended to deal with the wind-up of insolvent 

schemes, since in that case the priority order of distribution among members and 

pensioners is prescribed by section 48 of the Pensions Act.  

 

3 Having considered this issue, the Council has concluded that the best approach to 

improving protection should be based on the principle that DB fund deficits should be 

treated as a debt on the sponsoring employer.  (In some limited cases this principle 

may not be applied in full - in some cases of restructuring for example - but it 

remains, in our view, the best starting point for dealing with the problems of wind-up 

and restructuring generally.) 

  

4 The proposed Bill would in some cases create a debt on the employer in relation to 

fund deficits and may be commended as an attempt to improve members’ protection.  

However, as drafted the Bill would not fully embrace the approach that we propose in 

terms of treating a fund deficit as a debt on the employer. There are also a number of 
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practical and legal difficulties that would need to be resolved, by redrafting or 

otherwise, if the Bill is to achieve its aims.  

 

In practical terms 

 

4.1        Section 2 “48C….” 

 

a. It is not clear how the views of a majority of members may be determined 

under this proposal and there may anyway be practical obstacles to doing so, 

especially given the fact that the number of deferred members often exceeds 

the combined total of active and pensioner members.  

 

b. The term “(in)equitable” is not defined and we do not think it can be defined 

in any general way under accompanying regulation so as to fit the range of 

different practical cases that may arise. 

 

c. Any decision of the Authority would be open to legal challenge by trustees 

and/or by any category of members feeling that their interests were not given 

adequate weight in the Authority’s decision. In such cases the result may be 

delay, legal costs (perhaps borne by the fund) and increased liability on the 

Authority. 

 

4.2      Section 3 “50D….”   

 

a. While attempting to prevent the wind-up of schemes in certain cases, this 

section as drafted would not apply to the restructuring of schemes. 

 

b. The Council’s proposal that a fund deficit should be a debt on the employer 

would in large measure meet the objectives of this section of the proposed 

Bill, although further thought needs to be given as to when and in what 

circumstances the debt may not have to be paid in full. A possible approach 

would be to review the Authority’s current powers under Section 50 of the 

Act. 

  

c. The proposals in this section of the Bill may, as drafted, pose practical 

difficulties for the PA and may be too constraining in terms of the options 

available. Under this section, as drafted, the PA would be explicitly required 

to decide or to determine whether a company is solvent or if it may be at risk 

of insolvency if required to meet the deficit in the DB pension fund. While a 

company is unlikely to argue that it is not solvent it would be impossible for 

the PA to decide on what level of risk a company may incur as the result of 

payment of a fund deficit, even with up to five years grace period.  

 

d. In allowing “half payment” under this section of the Bill, as drafted, the 

decision of the PA may be seen publicly as a determination that the company 

was at a serious risk of insolvency. 

 

There could also be an on-going liability on the PA if, say, a company were to 

become insolvent shortly after the PA had determined in effect that it was 

solvent or not at risk.  



 

e. Any protection brought in by legislation should make clear that it is without 

prejudice to any power of the trustees to get moneys into the scheme on foot 

of the terms of the individual scheme’s trust deed and rules. 

 

 

5 Further work 

 

In favouring the principle of creating a debt on the employer in relation to DB fund 

deficits we acknowledge that there may be different options that have yet to be 

considered in detail in applying that principle, particularly but not only in the case of 

multi-employer schemes or restructuring.  Procedural rules for wind-ups or 

restructuring would also be required, particularly to allow sufficient time to give 

effect to the appropriate practical measures. END 

 

 

 

 

 

 

 

  


