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COMMITTEE ON MEMBERS' INTERESTS OF DAIL EIREANN

The Committee on Members' Interests of Dáil Éireann, having carried out an investigation under

section 9 of the Ethics in Public Office Act, 1995, hereby reports the results of the investigation

to the Dáil.

INTRODUCTION

The Committee on Members' Interests of Dáil Éireann ("the Committee") was appointed by an

order of the Dáil on 16 December, 1997, pursuant to Standing Order 92A and section 8(1) of the

Ethics in Public Office Act, 1995 ("the Act") and was charged with performing the functions

conferred on it by the Act.

Briefly, those functions are, in relation to members who are not office holders, -

(a) from time to time to draw up and publish to members guidelines concerning steps to be

taken by members to ensure compliance by them with the Act;

(b) at the request of a member, to give advice to the member in relation to any provision of

the Act or as to the application, in relation to any particular case, of section 5 or 7 which

deal respectively with the registration and declaration of interests;

(c) where a complaint that a member has contravened section 5 or 7 is referred or made to

the Committee, or if the Committee considers it appropriate to do so, to carry out an

investigation.

For the purposes of its investigatory function, the Act equips the Committee and its Chairman

with powers, inter alia, to determine procedures, direct the attendance of witnesses and the

production of documents and things and allows for the making of directions which the Chairman

considers to be reasonable and just. The Act also provides for a range of offences, such as

perjury and contempt, comparable to those applicable in the courts and confers the same

privileges and immunities on witnesses as would apply in a court. The Committee must hold

sittings for the purposes of its investigation and may receive submissions and such evidence as

it thinks fit. The Act permits decisions by a majority of the Committee's members and allows

sittings of the Committee to be held in private.

The Act requires the Committee to prepare a written report of the results of its investigation into

a complaint in which it must set out its findings and its determinations on a number of specified

matters. If the Committee determines that a member has contravened section 5 or 7 of the Act,

it must lay a copy of its report before the Dáil. If the Committee considers it appropriate to do

so, having regard to all the circumstances of the case, it may cause a motion to be moved in the

Dáil for a resolution that action or actions specified in the Act be taken by the House in relation

to the matter.
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COMMITTEE ON MEMBERS' INTERESTS OF DÁIL ÉIREANN

The members of the Committee are -

Deputy Tony Killeen (Chairman)

Deputy John Browne {Carlow-Kilkenny)

Deputy Brendan Howlin

Deputy Jim O'Keeffe

Deputy Brendan Smith.

Complaint

On 31 January, 2000, a complaint {Appendix (i)), pursuant to section 8 of the Act, was made in

writing by Deputy Ruairi Quinn to the Chairman of the Committee. Deputy Quinn complained
"that Deputy Denis Foley acted in breach of section 7 of [the] Act [by] voting on a matter in
respect of which he had a material interest, while failing to make the appropriate declaration
required under the Act.". Deputy Quinn supported the complaint by reference to parts of the Act
which he believed to be relevant and to details of the matter on which Deputy Foley had voted.

Having subsequently been offered the opportunity to send any further statement to the

Committee, Deputy Quinn stated that the complaint was "grounded on the Dáil record of the 11th

September, 1997, and the statement made by Deputy Foley to the Moriarty Tribunal.". He
confirmed that he had no additional information on the matter to submit to the Committee.

The vote in respect of which the complaint was made was taken in the Dáil on 11 September,
1997 and concerned a proposed amendment which sought to alter the terms of a motion to

establish the Tribunal of Inquiry into Alleged Payments to Politicians (Payments to Messrs.

Charles Haughey and Michael Lowry) ("the Moriarty Tribunal").

The Committee decided on 1 February that it would carry out an investigation in accordance with

the provisions of the Act. The investigation is the first to be carried out by any of the three

investigatory bodies established under the Act.

Preparations for Investigation

Having decided to carry out an investigation, the Committee proceeded to make appropriate
preparations. In this regard, the Committee met formally on 13 occasions between 1 February

and 9 May. The Committee -

(i)        obtained legal advice on, and examined in detail, a wide range of legal and procedural

issues,

(ii)       gathered relevant evidence,
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COMMITTEE ON MEMBERS' INTERESTS OF DAIL EIREANN

(iii) prepared abstracts of relevant evidence given by certain witnesses before the Moriarty

and McCracken Tribunals,

(iv)      prepared formal documents required by the Act, and

(v)       made arrangements for the provision of administrative and support services.

Evidence

To assist it in confirming the facts relating to the proceedings in the Dáil on the motion to
establish the Moriarty Tribunal and to assist in determining whether any interest held by Deputy
Foley was "material" within the meaning of the Act, the Committee obtained the following

evidence:

(i)        the Journals of Proceedings of the Dáil of 10th and 11th September, 1997;

(ii) the record of the division of Dáil Éireann on amendment number 3 moved by Deputy
Howlin to a motion concerning the establishment of the Moriarty Tribunal;

(iii) a statement in writing from the Clerk of Dáil Éireann that "Deputy Denis Foley did not
make a declaration in writing to [him] in relation to the proceedings on amendment
number 3, moved by Deputy Howlin, that he had a material interest in the subject matter

of the proceedings before he voted in the division referred to in [ii] above.".

To assist it in determining whether or not Deputy Foley had "actual knowledge", and whether any
interest held by Deputy Foley was "material", within the meaning of the Act, the Committee -

(i) obtained and studied transcripts of the proceedings of the Moriarty Tribunal from 27
January to 10 March, 2000, and considered closely the evidence which had been given

by Deputy Foley;

(ii) prepared an outline of the evidence which it believed would be given by Mr. Pádraig

Collery;

(¡ii) prepared an outline of the evidence which it believed would be given by Mr. Martin

Keane; and

(iv) prepared dossiers of newspaper coverage of relevant events prior to 11 September,

1997, the date of the alleged contravention.

The Chairman informed the Registrar of the Moriarty Tribunal and Deputy Foley's legal
representative that he proposed to exercise his powers under section 32(2)(d) of the Act to direct
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the Registrar of the Tribunal to send to the Committee all documents in the possession of the

Tribunal relating to Deputy Foley's involvement with Mr. Desmond Traynor, Guinness and Mahon

Limited, Mr. John Furze, Mr. Pádraig Collery and the holding by Deputy Foley of an account or
accounts in Ansbacher Limited and Hamilton Ross or one or other or both of these. Both the

Tribunal and Deputy Foley were offered the opportunity to make objections or submissions in

regard to the making of the direction.

Statutory Documents

(i)        Statement of Contravention

In accordance with section 32(6)(b) of the Act the Committee prepared a statement of the
contravention alleged and gave this to Deputy Foley. The statement of the contravention is as

follows:

"The Committee on Members' Interests of Dáil Éireann has received a complaint in writing made

by Deputy Ruairi Quinn that Deputy Denis Foley contravened Section 7 of the Ethics in Public

Office Act 1995 by voting in Dáil Éireann on the 11th September 1997 against an amendment
to a motion to establish a Tribunal of Inquiry into payments to Messrs. Charles Haughey and

Michael Lowry, which said amendment proposed the deletion of paragraph (b) of the motion and

the substitution therefor of a new paragraph, to wit,

'(b)       the source of any money held:

(i) in the Ansbacher Accounts and

(ii) in any other bank accounts discovered by the Tribunal to be for the benefit of or

in the name of Mr. Haughey or for the benefit or in the name of a connected

person within the meaning of the Ethics in Public Office Act, 1995, or for the
benefit or in the name of any company owned or controlled by Mr. Haughey'.,

while having actual knowledge that he had a material interest in the subject matter of that

amendment in that he was at that time himself an Ansbacher account holder without having

made a declaration of that fact in writing and furnishing it to the Clerk of the Dáil before voting

as aforesaid.".

Deputy Foley was offered the opportunity to make submissions on the statement of

contravention to the Committee.

(ii)        Memorandum of Procedure

Section 32(6) of the Act provides, inter alia, that "[t]he procedure of [the] Committee.in
relation to an investigation by it under [the] Act shall, subject to the provisions of the Act, be such
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as shall be determined by the Committee.". The section goes on to specify matters for which

the Committee must make provision in its procedures.   In accordance with the Act, the

Committee prepared a memorandum of procedure on the conduct of an investigation (Appendix

00).

Deputy Foley was offered the opportunity to make submissions on the memorandum of

procedure to the Committee.
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INVESTIGATION

Section 32(1) of the Act provides that "[the] Committee.shall hold sittings for the purpose

of an investigation by it under this Act and at the sittings may receive submissions and such

evidence as it thinks fit.".

(i)        Legal submissions on behalf of Deputy Foley

The Committee held a sitting in private on 10 May, 2000, to hear legal submissions on behalf

of Deputy Foley in relation to -

(i)        the statement of contravention;

(ii)       the memorandum of procedure; and

(iii)      the proposal by the Chairman to direct the Registrar of the Moriarty Tribunal to produce

to the Committee documents furnished to the Tribunal by Deputy Foley.

At the sitting, Mr. Donal O'Donnell SC (instructed by Mr. Thomas J. O'Halloran, solicitor) made

legal submissions on behalf of Deputy Foley. The Committee questioned Mr. O'Donnell on
aspects of the submissions. Following the Committee's consideration of the submissions, during

which Deputy Foley and his legal advisers withdrew from the Committee, Mr. O'Donnell advised

the Committee that Deputy Foley did not require a ruling on any of the submissions and that he

wished to withdraw one of them.

Mr. O'Donnell said that he had been instructed by Deputy Foley to inform the Committee that he

accepted that, in voting on the amendment on the 11th September, 1997, he breached section

7 of the Ethics in Public Office Act, 1995.

The Committee agreed to a request from Mr. O'Donnell that Deputy Foley be afforded the

opportunity to give evidence on the circumstances in which he came to breach section 7, to

answer questions from the Committee and that Mr. O'Donnell make a brief submission on his

behalf.

(ii)        Statement by Deputy Foley

In accordance with paragraph 9(xii) of the memorandum of procedure the oath was administered

to Deputy Foley by the Chairman.

Deputy Foley gave evidence that he had been elected to the Dáil for the first time in 1981 and

that he had, at that time, already invested his own money through Mr. Des Traynor in what is

now known as an Ansbacher Account.  Prior to 1995, the only documentation which he had
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received through Mr. Traynor did not indicate where that money was held and neither Mr.

Traynor nor anyone on his behalf had given him this information. The name he had been given

by Mr. Traynor was Klic Investments Ltd. Deputy Foley accepted that he had met and dealt with
Mr. Pádraig Collery in 1995. In that year Mr. Collery told him that his investment was now being
dealt with by Mr. John Furze. In 1997 those names had become the subjects of considerable
publicity because of the revelations of the McCracken Tribunal in relation to Ansbacher

Accounts.
Deputy Foley accepted that, while he, at the time, did not know for certain that his money was
in an Ansbacher Account, a reasonable person knowing those facts - the involvement of Mr.

Traynor and Mr. Collery, the mention of Mr. Furze's name, the emergence of the information at

the McCracken Tribunal - ought to have concluded, as a matter of probability - that his money

was so invested.
On 11 September, 1997, Deputy Foley had voted in accordance with his party whip to support

the establishment of the Moriarty Tribunal and to oppose amendment number 3. When voting

on the amendment, Deputy Foley said that he certainly had no idea that he was infringing the
Ethics in Public Office Act. Deputy Foley stated that at that time no committee was established
under the Act and that there were no guidelines issued and nobody had made a declaration

before voting for the purposes of section 7. He said it did not cross his mind when faced with
the votes that he was in a position even potentially to benefit himself. However, he accepted in

the facts that emerged that it would have been more prudent to have made a declaration of the

facts which he now accepted amounted to his having held an Ansbacher Account and,

accordingly, he accepted that he had breached section 7 of the Act.

In the course of examination by the Committee, Deputy Foley accepted that there had been no
vote on the substantive motion on 11 September, 1997. Deputy Foley accepted that he must
have been aware of the nature of the debate that evening, that it related to the Tribunal of

Inquiry. He voted in accordance with the party whip and had fully supported at parliamentary
party meetings the establishment of the Moriarty Tribunal. He had had no problem with it and

never had believed that he would be involved. Regarding whether he was aware subsequent

to the report of the McCracken Tribunal of the issues which were going to be investigated by the

Moriarty Tribunal and the intentions of the Dáil on 11 September, 1997, Deputy Foley said that
as far as he was concerned his money was with Klic Investments Ltd. and this had been

supported by the fact that he had two lodgement dockets from Guinness Mahon. However, he

accepted now in retrospect that the facts that Mr. Des Traynor was involved, that his money was

off-shore, that Guinness Mahon Bank was used, that Mr. John Furze's name was associated

with 42 Fitzwilliam Square and that Mr. Pádraig Collery was involved should have alerted him
to the fact that he had an Ansbacher Account. Deputy Foley accepted that he ought to have

concluded as a matter of probability that his moneys were invested in an Ansbacher Account.
Since Mr. Des Traynor had died in 1994, Deputy Foley had become concerned about his
investment because he had found it difficult to make contact with Mr. Collery: he eventually
made contact with him in 1995. While Deputy Foley confirmed that in 1995 Mr. Collery had told

him his investments were now being dealt with by Mr. John Furze, Deputy Foley stated that in
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1995 he was not concerned about Mr. Furze as he had no connection whatsoever with him. In

1997, Deputy Foley had contacted Mr. Collery for statements as the statements he had received

until then had no tops (letterheads) on them: when he had queried Mr. Traynor on this Mr.

Traynor had said that it was for security reasons when they were being posted.

Deputy Foley said that it was only since 1997 that he had read the Ethics in Public Office Act
because the Committee on Members' Interests had only been set up in December, 1997.

Emphasising that he was not making an issue of this point, Deputy Foley said that the

consequence was that advice and guidelines were therefore not available.

Deputy Foley said that, in relation to the decision by his party to oppose the amendment

proposed by Deputy Howlin, he had made no representations to the Taoiseach, the Government

Chief Whip or any other decision maker: nor did he make any representations in relation to the

terms of reference of the Moriarty Tribunal. He agreed that he could have abstained from voting

given the substantial majority by which the amendment was defeated. He had not been involved

in the debates leading up to the vote. Often, he said, a member might not know what a vote is

on until it is called - this situation was an exception but Deputy Foley had voted under the party

whip. As with other days on which votes are taken, Deputy Foley was available to vote: a

member who was unavailable and who wished to be excused would have to put it in writing to

the party whip.

(iii)       Submissions on behalf of Deputy Foley

Mr. Donal O'Donnell SC made submissions on the evidence on behalf of Deputy Foley in relation

to the findings and determinations to be made by the Committee.

Mr. O'Donnell confirmed that it was accepted that Deputy Foley had had "actual knowledge" as

defined in the Act.
The litmus test of how fairly Deputy Foley could be dealt with by his peers was that the

Committee would not do what was popular or attractive but would do what is fair. He invited the

members to put themselves into Deputy Foley's position on 11 September, 1997. Deputy Foley

was faced with an immense factual difficulty: he accepted and always accepted that he was

wrong and had made a number of mistakes connected to this matter. He did not know for

certain that he was an Ansbacher Account holder: anyone in that situation would be hoping

against hope. Mr. Traynor had places other than Ansbacher where he lodged money. It was

understandable that someone would not want to know what was happening and it was the case

that Deputy Foley did not know for certain and he now accepted that he ought to have known.

Although a deputy in that position has a vote, he does not have control over these matters and

cannot confer on, or withhold a benefit from, himself.

Deputy Foley had a significant legal difficulty on 11 September: the Ethics in Public Office Act

was a highly complex piece of legislation which had not been the subject of any guidelines,

which had never been the subject of what he was asked, in theory, to consider and never

considered. It was unlikely that any member had made a declaration before voting to the Clerk

before 11 September, 1997, and therefore there was no precedent. There was no interpretation

of what was meant by "advantage".  This was not the classical situation which the Act was

9
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designed to achieve which was essentially to establish a register: the register was the

declaration of interests for broad purposes and a failsafe provision then provided an obligation

to disclose: it would have been necessary on 11 September, 1997, to examine the Act and try

to determine what "benefit", and, consequently, "advantage" meant. Deputy Foley accepts that

there is a precautionary principle - when in doubt, disclose. On the day, the Taoiseach, speaking

on the substantive motion, had explained that politicians and not private individuals were

envisaged by its terms: the tone of the entire debate was that not only politicians should be
included, but also anybody who had an Ansbacher Account. It was therefore entirely

understandable that Deputy Foley believed that he did not consider that he had been in breach

of the Act. No alarm bells would go off in the mind of anyone asked to provide a vote on a
motion passed by an enormous majority in a situation in which people divide along party lines:
while a member might be concerned in a general way but it would not occur to him that he was

achieving a benefit for himself: this would have been far from Deputy Foley's mind. Although
it is the case that Deputy Foley had not conferred a benefit on himself, Deputy Foley now

accepted that he might have.
In 1997 when the Act was in its infancy it is doubtful that the obligation now established of utmost
good faith and utmost good disclosure would have been current or would have applied in Deputy

Foley's situation: this was how the seriousness of the contravention should be measured. It was

possible to say that if disclosure was made in this way from now on no-one would be in the same

position as Deputy Foley had been: others would have less excuse. Deputy Foley was in
entirely uncharted territory which would have required very careful and scrupulous scrutiny which

he didn't, and most people would rarely, apply.
Mr. O'Donnell asked that the submissions on matters of law which had not been pressed be

taken into account when looking at what it is that was done: this was not a clear and deliberate

breach of something simple. It was not a key vote by someone on a motion or amendment

which would benefit that person's property.
It was not at all clear what size a group had to be to be of significant size for the purposes of

section 7: any benefit in this case was conferred on every Ansbacher Account holder.

Mr. O'Donnell asked the Committee to take into account that rather than press matters of

substantial legal merit, Deputy Foley had not required the investigation to take the route of

calling evidence and having that challenged and contested and had not required that the matter

be tested in court. This approach and the co-operation he had given throughout should be taken

into account.
Mr. O'Donnell also submitted that any sanction to be recommended by the Committee should

not reflect all of the other issues that Deputy Foley had yet to meet and has had to meet. He
accepted that he had made a mistake in investing money with Mr. Traynor and in relation to his
membership of the Public Accounts Committee. The sanction should not, and could not, reflect

any expectation that the general public might have that the Committee would punish Deputy
Foley in respect of these matters. The punishment should not reflect disapproval of any other

part of his conduct.
Deputy Foley had been presented with a motion which, on the face of it, purported to extend the
remit of the Tribunal beyond politicians to members of the public which he now accepts, in
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hindsight, may have been capable of perhaps giving him a benefit, but a benefit which never

transpired because he never escaped the Moriarty Tribunal. In those circumstances, completely

unaware ofthat calculation, unaware whether he was affecting his position vis-a-vis the Tribunal,

he did as he and others were required to do and voted in accordance with the party whip. Mr.

O'Donnell submitted that there would be many more clear, more direct, more serious and more

culpable cases less honourably met: he invited the Committee to mark its measurement of

where Deputy Foley is on the scale of culpability in the light of the Ethics in Public Office Act by
selecting from the options under section 10: if Deputy Foley's infringement was adjudged a

serious one done intentionally there was no room left for consideration of very serious matters

in future cases. The vote on 11 September, 1997 was one among many votes in a situation

where Deputy Foley was not fully aware of the facts which brought him within the scope of the

Tribunal and where he was completely unaware of the legal consequences with regard to the

Ethics in Public Office Act. When setting a standard the Committee had to set a realistic

standard and acknowledge that Deputy Foley's culpability lay at the lower end ofthat scale.

The Committee questioned Mr. O'Donnell on aspects of his submissions.

Mr. O'Donnell confirmed that Deputy Foley consented, as part of the evidence, to the transcripts

of his evidence given before the Moriarty Tribunal and to the outlines of evidence of Mr. Pádraig

Collery and Mr. Martin Keane. Mr. O'Donnell confirmed that, if necessary, copies of documents

given by Deputy Foley to the Moriarty Tribunal would be given to the Committee.

Mr. O'Donnell confirmed that, in relation to section 10(2)(c)(iv) of the Act, Deputy Foley was not

contending that he was complying with guidelines: however, this would not mean that the

Committee could not consider that he acted in good faith.
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DETERMINATIONS AND FINDINGS

Determination:

(i) The Committee determines that Deputy Denis Foley contravened Section 7 of the

Ethics in Public Office Act 1995 by voting in Dáil Éireann on the 11th September

1997 against an amendment to a motion to establish a Tribunal of Inquiry into

payments to Messrs. Charles Haughey and Michael Lowry, which said amendment

proposed the deletion of paragraph (b) of the motion and the substitution therefor
of a new paragraph, to wit,

'(b)       the source of any money held:

(i) in the Ansbacher Accounts and

(ii) in any other bank accounts discovered by the Tribunal to be for the benefit

of or in the name of Mr. Haughey or for the benefit or in the name of a

connected person within the meaning of the Ethics in Public Office Act,

1995, or for the benefit or in the name of any company owned or controlled

by Mr. Haughey'.,

while having actual knowledge that he had a material interest in the subject matter

of that amendment in that he was at that time himself an Ansbacher account

holder without having made a declaration of that fact in writing and furnishing it

to the Clerk of the Dáil before voting as aforesaid.

Deputy Foley accepted before the Committee that he had so contravened the Act. It was not,

therefore, necessary for the Committee to hear any further evidence in relation to that admitted
contravention.

Determination:

(ii)       The Committee determines that Deputy Foley's contravention of section 7 of the

Act is not continuing.

The essence of Deputy Foley's contravention of section 7 lies solely in his having voted in stated

circumstances without making a declaration in writing and furnishing it to the Clerk of Dáil

Éireann. The Committee has no power to inquire beyond the actual contravention in respect of

which the complaint was made. Deputy Foley's contravention of section 7 was complete when

he had voted on 11 September, 1997, on the amendment which is the subject of the

investigation: there is no provision in the Act which permits a member who has voted without
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making the appropriate written declaration to bring him/herself into compliance with the Act by

making a declaration subsequent to the vote.

Determination:

(iii) The Committee, as required by section 10(2)(c)(ii), determines that Deputy Foley's
contravention of the Act was committed negligently. The Committee further

determines, as required by section 10(2)(c)(iii), that Deputy Foley's contravention
of section 7 of the Act, while committed negligently, was nonetheless, in all the

circumstances, a contravention of a serious nature.

In determining the degree of culpability with which Deputy Foley's contravention was committed,
the Committee has had regard to the following factors on which it has made findings:

Submission considered:

(a) Whether Deputy Foley knew, or ought to have known, the effect of the amendment

which has been the subject of the complaint

It has been submitted on Deputy Foley's behalf that the amendment which is the subject of the
complaint, on the face of it, purported to extend the remit of the Tribunal beyond politicians to

members of the public and that, on the face of it, he was already encompassed within the terms
of reference of the Moriarty Tribunal by the terms of the substantive motion which had been
moved by the Tánaiste: the tone of the debate was that politicians were included in the terms

of reference by the substantive motion and this was reflected by the Taoiseach's comments, in

the debate on the motion on 10 September, 1997, that "the motion also provides for the further
investigation of the so-called Ansbacher Accounts to ascertain if any funds were held there by

or for the benefit of any other holder of ministerial or other public office.".

It is clear, however, that the motion actually involved holders of public office who did not hold or

who had not held Ministerial office only in circumstances where payments had been made to

them from, inter alia, "Ansbacher accounts for the benefit or in the name of Mr. Charles Haughey

or any other person who holds or has held Ministerial office". Holders of public office were
involved in a similarly limited way in relation to other accounts which were not Ansbacher
Accounts which were "for the benefit or in the name of Mr. [Michael] Lowry or any other person

who holds or has held Ministerial office".

In judging the extent to which Deputy Foley might have been led to believe by the nature of the

debate that Deputy Howlin's amendment was irrelevant to his position, it should be noted that,

in speaking on the group which included the amendment which sought to broaden the terms of

reference of the Tribunal to include, inter alia, "[t]he source of any money held in the Ansbacher
accounts.", Deputy Howlin had said in the debate on 11 September, 1997, that "[w]hile the
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focus has been on ethics and standards in politics, it is a matter of concern for every citizen, and

particularly every taxpayer, that if wrongdoing is discovered by somebody who happens not to

have been a former Minister or Mr. Haughey, then that is not within the scope or ambit of

exposure by this Tribunal, and that is wrong.".

Deputy Noonan, speaking, in the debate on 11 September, 1997, on the same group of

amendments, had said that "this group of amendments signals clearly the unhappiness on this

side of the House which, I think, is shared on the other side of the House at the restriction on the

terms of reference in so far as the Ansbacher accounts are concerned.". He went on to say that

"[a]s the terms of reference are cast they focus exclusively in respect of the Ansbacher accounts

in a very limited way. The Tribunal may inquire into the following: if Mr. Haughey was the

beneficiary of any other moneys in any of the other Ansbacher accounts; if he was the

beneficiary, who donated the money; if any other office holder or former office holder was a

beneficiary; or if there was a channel through a Haughey controlled account which benefited

office holders or previous office holders.". Although Deputy Noonan was speaking to a different

amendment and seeking the expansion of the terms of reference in a way which was much

broader than was necessary to involve Deputy Foley, he pointed to the limited way in which

holders of public office were encompassed by the substantive motion and not only to the fact

that private citizens were not so involved.

Finding:

The Committee finds that any reasonable person who was a member of the Dáil on 11

September, 1997, and who was aware of the facts in relation to the Ansbacher Accounts of

which the Committee is satisfied Deputy Foley was aware (see paragraph 'b' beneath), ought

to have been aware of the nature and effect of the motion proposing the establishment of the

Moriarty Tribunal and the amendments thereto. Deputy Foley denies that he was so aware.

However, in failing to apprise himself of these matters, Deputy Foley was negligent.

Submission considered:

(b) Whether Deputy Foley knew, or ought to have known, that his investment with Mr.

Des Traynor was an Ansbacher Account and, consequently, whether he knew, or

ought to have known, that it was contemplated within the terms of the amendment

which has been the subject of the complaint.

The degree to which Deputy Foley was aware that his investment with Mr. Des Traynor was an

Ansbacher Account within the terms of Deputy Howlin's amendment is indicative of the extent

to which he was culpable in his contravention of section 7 of the Act.

The amendment in Deputy Howlin's name referred to the Ansbacher accounts, without

elaboration. However, it must be understood as an amendment to the resolution establishing the
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Moriarty Tribunal. The terms of reference of the Tribunal, as set out in the substantive motion

before the House, describe the Ansbacher accounts in the following terms:

"... And noting that the [Dunnes Payments Tribunal] established that money was held

on deposit in certain Irish banks by offshore banks in memorandum accounts (the

Ansbacher accounts) for the benefit of Irish residents including Mr Charles Haughey (the
history of which deposits is set out in Chapter 6 of the Report of the said Tribunal)... "

The Committee has considered the motion establishing the Moriarty Tribunal, the evidence given
by Deputy Foley to the Moriarty Tribunal, the extensive contemporaneous newspaper reports
of those proceedings and the report of the McCracken Tribunal. The Committee's purpose was
to establish what precisely the term "Ansbacher accounts" was then generally understood to

mean.

Newspaper Coverage

On the 6th February, 1997, the motion to establish the McCracken (Dunnes Payments) Tribunal
was passed by both Houses of the Oireachtas. On 21 to 28 April, 1997, the first sitting of
McCracken took place. On 22 to 30 June, 1997, the application of the McCracken Tribunal to
the Cayman Islands Grand Court for the taking of evidence on commission was heard.

John Furze died in July, 1997, and his death received substantial media coverage.

The second tranche of sittings of the McCracken Tribunal took place between 2 and 15 July,

1997. Evidence was heard from the former Guinness & Mahon Finance Director and from

Pádraig Collery on 11 July.

It is not necessary to reproduce extensively newspaper coverage from the period. The

Committee will instead quote sufficiently to provide a flavour of the published reports. On 1 July,

1997, the national media carried a number of articles regarding the progress of McCracken in
following the paper trail in relation to Mr. Haughey. In one edition of The Irish Times there were
(at least) twenty references to four facts which this Committee considers salient. For example:

"Mr. Haughey's former accountant, Mr. Traynor and an associate Mr. Pádraig Collery,

controlled the bank account of a Cayman Islands bank. "

"Mr. Traynor and Mr. Collery managed their client's money in considerable secrecy. "

"AñerMr. Traynor"s death in June 1994, Mr. Collery carried on the management of these

memorandum accounts and continued to liaise between the Cayman and Dublin banks

on these accounts. ".
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There was similar coverage in all other national newspapers.

That day's coverage also included a working definition of the 'Ansbacher deposits', a term used

by tribunal lawyers to describe the banking system which they had unearthed. The piece stated:

"These accounts were run by Mr. Haughey's former accountant, Mr. Des Traynor, who ran

Guinness Mahon in Ireland for many years and set up its operation in the Cayman Islands, which

was subsequently bought by Ansbacher. Añer Mr. Traynor died, his associate, Mr. Pádraig

Collery managed the accounts. ".

The following day an editorial in The Irish Times also referred to the Ansbacher accounts in

these terms: The monies appeared to be owned, or beneficially owned, by a number of people

who were resident in Ireland and were maintained and controlled by the late Mr. Des Traynor

and Mr. Pádraig Collery of Guinness & Mahon. "

On 10 July, 1997, Ms. Sandra Kells of Guinness & Mahon gave evidence which outlined the role

John Furze played in the off-shore operation. Newspaper reports on the 11th July outlined the

fact that: "In November, 1973, Mr. Collins and Mr. Furze moved from the Bank of Nova Scotia

to the Guinness Mahon Cayman Trust. From 1974 to 1995 the two were joint managing

directors of the Cayman bank. Mr. Traynor was responsible for setting up and organising the

Cayman bank and was chairman of the bank. ".

Again on 12 July, 1997, further details of Mr. Furze's role in the system were outlined, such as:

"The tribunal was told that Mr. Collery acted upon the instructions of both Mr. Traynor and the

Cayman banker, Mr. John Furze ... Añer Mr. Traynor's death in May 1994, Mr. Furze contacted

Mr. Collery".

Mr. Collery played such a central role in the management of these off-shore accounts that he

was referred to as "Mr. Ansbacher" by counsel for the Tribunal, Mr. Michael Collins.

The McCracken Report

The Report of the McCracken Tribunal was published on 25 August, 1997. Again four salient

facts, which Deputy Foley admits to knowing in advance of the establishment of the Moriarty

Tribunal, are central to the findings of McCracken. Even a cursory glance at the contents page

of the Tribunal Report reveals separate sections in Chapter 6 dealing with Mr. Desmond

Traynor; Mr. John Furze; Mr. Pádraig Collery; and Ansbacher Cayman Limited (an off-shore

bank).

Under the heading "Operation of Ansbacher Accounts", the Report includes the following

findings:

Mr. Des Traynor was both Deputy Chairman of Guinness & Mahon (Ireland) Ltd. and its
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effective chief executive, and at the same time was one of the founders of Ansbacher

Cayman Ltd.

While he held these two positions he appears to have acted on behalf of a number of

Irish persons who wished to deposit their money off-shore.

In effect, Mr. Des Traynor was acting as the Irish agent of Ansbacher Cayman Ltd.

Mr. Des Traynor was the link man, and would take instructions from the clients in Dublin

and ensure that they were complied with in Ansbacher Cayman Ltd.

Mr. Pádraig Collery... was in charge of keeping these memorandum accounts.

After the death of Mr. Traynor in 1994, these accounts, both when they were in the name
of Ansbacher Cayman Ltd. and when they were transferred into the name of Hamilton

Ross Co. Ltd continued to be operated by Mr. Pádraig Collery.

His evidence [Mr. Collery's] which the Tribunal accepts, is that during the lifetime of Mr.
Desmond Traynor he acted on the instructions of Mr. Desmond Traynor, occasionally on
those of Mr. John Furze, and that after Mr. Desmond Traynor's death he acted on the

instructions of Mr. John Furze.

It is therefore clear from an examination of the proceedings of the McCracken Tribunal that the
term 'Ansbacher accounts' was used by lawyers and witnesses, in newspaper coverage and in

the final Report as shorthand for the system of off-shore deposits which had been uncovered

by that Tribunal and which was controlled by Des Traynor and managed by Pádraig Collery.

The Moriarty Tribunal

Deputy Foley has accepted that the evidence he gave before the Moriarty Tribunal was accurate
and he has also accepted the outlines of the evidence which it was proposed would be given to

the Committee by Mr. Pádraig Collery and Mr. Martin Keane. These establish the following

chronology of events:

Mid 1960s Deputy Foley first met Mr. Des Traynor, in the context of working for the

Mount Brandon Hotel in Tralee;

1975/76 Mr Traynor first offered Deputy Foley a good return on any funds he
might have for investment;

October, 1979 Deputy Foley invested £50,000 with Mr. Traynor; he received 2 Guinness
Mahon lodgment dockets in name of "Foley"; however, there is no A/C
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1982/83

1986

1987

number and no record of an account being opened;

Deputy Foley received his first statements;

Des Traynor left Guinness & Mahon;

Des Traynor was appointed to Cement Roadstone Holdings. Pádraig
Collery was conducting day-to-day operations on Ansbacher accounts
within Guinness & Mahon;

The address of Deputy Foley's resident call deposit account is changed

from Tralee to c/o Pádraig Collery;

A handwritten note by Deputy Foley noted that his off-shore account now
stood at £82,688;

Pádraig Collery left Guinness & Mahon; the entire Ansbacher computer

operation was now conducted by Mr. Traynor and Mr. Collery from CRH
offices;

A letter from Mr. Collery to Deputy Foley, on his leaving Guinness &
Mahon, from Fitzwilliam Square, sought to arrange a meeting;

Deputy Foley arranged with Mr. Traynor to withdraw £20,000, by way of
a Guinness & Mahon bank draft;

Deputy Foley moved money from his ordinary resident deposit account

at Guinness & Mahon to his off-shore account. The money was moved

on Mr. Collery's instructions. The resident account with Guinness &

Mahon was closed, on Mr. Collery's instructions;

Deputy Foley arranged with Mr. Traynor to withdraw £10,000 in cash;

Death of Mr.Des Traynor;

Mr. Collery instructed Irish Intercontinental Bank to provide a £50,000
draft;

Deputy Foley met Mr. Collery and received this £50,000 in cash. At the

meeting Deputy Foley was informed that his investment was being dealt
with by Mr. John Furze.

December, 1987

3 March, 1988

December, 1989

22 March, 1990

13 April, 1989

Sept./Nov., 1990

16 June, 1993

May, 1994

18 August, 1995

September, 1995
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Having regard to all of the foregoing, the Committee is satisfied of four facts.

Firstly, the expression "Ansbacher accounts" was used in the context of proceedings before the

McCracken Tribunal, in newspaper coverage and in the final Report - and was well understood -

as a shorthand means of referring to off-shore accounts provided for the benefit of Irish resident

clients of Guinness & Mahon, managed by Des Traynor and John Furze and administered by

Pádraig Collery.

Secondly, the Committee is satisfied that this is exactly the same sense in which it was used in

the terms of reference of the Moriarty Tribunal and in Deputy Howlin's amendment.

Thirdly, Deputy Foley has accepted that he knew five key facts in advance of the Dáil debate on
the motion to establish the Moriarty Tribunal in September, 1997. Specifically, he was aware:

a) that he was a client of Guinness & Mahon,

b) that Mr. Des Traynor managed his "investment account",

c) that this account was off-shore,

d) that Mr. Pádraig Collery managed the account after the death of Mr. Traynor, and

e) that a Mr Furze was involved in the management of the off-shore account.

These are the same five strands (Guinness & Mahon, Traynor, Collery, Furze and off-shore)
which were drawn together in the proceedings before the McCracken Tribunal, reported upon

so prominently in newspaper accounts and detailed again in the report of that Tribunal and given

the shorthand description, subsequently repeated in the terms of reference of the Moriarty

Tribunal, 'the Ansbacher accounts'.

Fourthly, the Committee is satisfied there can have been no reasonable doubt as to what that
expression meant when used in the amendment which is the subject of this investigation.

Finding:

For the purpose of the definition of "actual knowledge" set out in the Ethics in Public Office Act,

1995, the Committee finds that no reasonable person aware of the facts known to Deputy Foley

could have doubted or disbelieved that his own account was an Ansbacher Account and that he

must, therefore, be held to have had actual knowledge of that fact at the time when he voted on

the amendment the subject of the complaint to the Committee.
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Submission considered:

(c)       Whether Deputy Foley was familiar with, or ought to have been familiar with, the

requirements of section 7 of the Ethics in Public Office Act, 1995.

In relation to the extent of his culpability, as opposed to the fact of it, it is Deputy Foley's

evidence that, essentially, he was unfamiliar with the provisions of the Ethics in Public Office Act,

1995, to such an extent that he was not aware of his obligation to make a written declaration in

respect of the amendment which is the subject of the complaint.

While ignorance of the law is no defence in relation to the fact of contravention, the Committee

must consider whether Deputy Foley was, or should have been aware, of his obligations under

the Act: in determining the degree to which he was culpable it is of relevance to attempt to

establish whether Deputy Foley intentionally ignored legal obligations of which he was aware on

11 September, 1997, whether he acted without regard to obligations of which he was aware or

whether he acted with a want of care in relation to those obligations.

The Committee accepts that the Act is a complex piece of legislation, a member's understanding

of which is greatly facilitated by explanation. This is recognised in the Act itself which, in section

12, requires the Committee "from time to time [to] draw up and publish to members guidelines

concerning the steps to be taken by members to ensure compliance by them with this Act

generally and, in particular, with sections 5 and 7....."and which permits the Committee "at the

request of a member, [to] give advice to the member in relation to any provision of this Act or as

to the application, in relation to any particular case, of section 5 or 7. ".

It is accepted as a fact that, on 11 September, 1997, the Committee on Members' Interests had

not yet been appointed by the 28th Dáil and that, therefore, members of the 28th Dáil had not

been circulated with the guidelines required by section 12 of the Act and were not in a position

to seek advice in accordance with that section. However, in February, 1997, the Committee on

Members' Interests in the 27th Dáil had published guidelines to members, including Deputy

Foley. In relation to the declaration of interests in proceedings, the guidelines state, inter alia,

that "[i]n accordance with section 7 of the Act, if you propose to speak or vote in proceedings in

Dáil Éireann, a committee of Dáil Éireann or a joint committee of both Houses and if you have

actual knowledge that you or a connected person has a material interest in the subject matter

of proceedings then.if you propose to vote, but not speak, you must make the

declaration in writing and furnish it before voting to the Clerk of the Dáil or the Clerk to the

committee concerned, as appropriate.". The guidelines went on to explain the term "material

interest" and to define the terms "actual knowledge" and "benefit".

Notwithstanding the fact that the Act is not explicit as to the status of guidelines published by a

preceding Dáil in a succeeding Dáil, it is clear that the provisions of the Act which are relevant
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to Deputy Foley's contravention of section 7 had been drawn to his attention seven months prior

to that contravention.

While it is accepted that Deputy Foley could not have obtained advice in the manner provided

for by the Act as the Committee on Members' Interests of the 28th Dáil had not yet been

appointed, it was not contended that Deputy Foley would have sought advice had it been

appointed.

It is argued on Deputy Foley's behalf that it would have been necessary on 11 September, 1997,
to examine the Act and try to determine what "benefit", and, consequently, "advantage" meant
in order for him to determine whether or not he had an obligation under section 7 and it is implied
that, in the absence of a Committee on Members' Interests from which he could seek advice, he

was disadvantaged in this regard. The Committee considers that reasonable prudence should,
in the first instance, have alerted Deputy Foley to the fact that he had an obligation. A technical

interpretation of the section would then be a secondary consideration. There is no evidence,

and it is not contended, that Deputy Foley was in any way conscious in the first place of his

obligations generally and therefore the question as to whether he could be assisted in

interpreting the precise meanings of certain terms does not arise.

Finding:

The Committee finds that, in view of the fact that guidelines under section 12 which drew his
attention to his obligations had been published to him only seven months prior to the
contravention, Deputy Foley ought to have been familiar with his obligations and was negligent

in failing to have sufficient regard on 11 September, 1997, to the requirements of section 7 of

the Act.

Submission considered:

(d)       Whether Deputy Foley's culpability is diminished by adherence to the party whip
in a situation where his vote did not, in fact, affect the decision on the amendment.

It is accepted that, in general terms, adherence to the requirements of the party whip is an

integral feature of the Irish parliamentary system. It has been argued on Deputy Foley's behalf
that adherence to the whip in relation to votes was so routine that, when the division was called

on Deputy Howlin's amendment, alarm bells did not ring in Deputy Foley's mind. The

amendment was defeated by a substantial majority - for: 77; against: 22 - and therefore it would

not have occurred to Deputy Foley, even if he was concerned in a general way about any link
between his investment with Mr. Traynor and the amendment, that by voting he would be

achieving a benefit for himself.
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However, it cannot be said that the party whip system does not allow for exceptions; nor can it

be said that there were no alternative courses of action available to Deputy Foley, had he

preferred not to make a declaration under section 7. The Committee does not accept that the

Act does not envisage that the obligation of a Deputy to vote in accordance with the party whip

can ever relieve a member of the obligation to consider whether or not he or she has a material

interest in the subject matter of the proceedings.

It must also be borne in mind that the vote on the amendment which is the subject of the

investigation was not a routine vote taken in routine circumstances. A number of matters might

have alerted Deputy Foley, had he been acting with sufficient care, to the connection between

the proceedings in the Dáil on 11 September, 1997, and his investment with Mr. Traynor. Firstly,

there had been extensive media coverage of the issues which prompted the motion to establish

the Moriarty Tribunal and a flavour of this has already been given. That coverage was such that

no diligent public representative could have failed to be aware of it. Secondly, the sittings of the

Dáil on 10 and 11 September, 1997, had been convened by a special summons from the Ceann

Comhairle and had been convened primarily, although not exclusively, for the purpose of

"debating the Report of the Tribunal of Inquiry (Dunnes Payments) and the establishment of a

new Tribunal". The publicity surrounding the issue and the unusual nature of the Dáil sittings

should have alerted any member of the Dáil in Deputy Foley's position as an Ansbacher Account

holder to the potential for placing himself at least in a conflict of interest situation on 11

September, 1997.

Finding:

Deputy Foley acted negligently in voting in accordance with the party whip without making a

declaration (i) in a situation where any reasonable Deputy acting with due care should have

been aware, by reason of extensive publicity and the special nature of the Dáil sittings, of the

connection between such investments and the amendment which is the subject of the complaint,

and (ii) where there were alternative courses of action open to him.

In determining the gravity of Deputy Foley's contravention, the Committee has had regard to the

submissions made on his behalf as to the following:

Submission considered:

(a)       The relative importance within the Act, in so far as it relates to non office-holding

members, of the provisions of section 5 and section 7.

The case has been made on Deputy Foley's behalf that the classical situation which the Act was

designed to achieve was the establishment of a register of interests: the register was the
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declaration of interests for broad purposes and the requirements under section 7 to make

supplementary declarations when speaking or voting were failsafe or back up mechanisms.

However, the Act itself accords no primacy, either explicity or implicitly, to the provisions of
section 5 (the register) over section 7 (declarations). Section 5 makes provision for the minimum

requirements for the registration of interests, whether or not a member speaks or votes on
matters which impinge on those interests. Section 7 imposes a higher standard, in so far as it

requires declarations which are not subject to the threshholds by which section 5 is governed
and goes beyond members themselves to interests held by connected persons, in

circumstances where a Deputy places himself in a position within the Dáil where it might be

perceived that he could actively influence the tone or nature of or affect the outcome of a matter

under discussion.

Finding:

The section of the Act which Deputy Foley has admitted contravening is one of two key
provisions relating to the disclosure by non office-holding members of the Dáil of interests.

Section 7 cannot be regarded as being in any way secondary or of less importance or primacy

than section 5.

Submission considered:

(b)       That there is a greater awareness now of the obligations of disclosure under the

Act than at the time of the contravention.

The Committee has no evidence that any member of the Dáil had ever, prior to 11 September,
1997, made a declaration under section 7 of the Act in writing to the Clerk of the Dáil before

voting. The present investigation is the first to be carried out under the Ethics in Public Office
Act, 1995. It has to be acknowledged therefore that it would not have been drawn to Deputy
Foley's attention prior to 11 September, 1997, that any member had made such a declaration

in compliance with the Act or that any member had been investigated for failing to comply with

the Act. It would be more difficult to argue that a member contravening section 7 today in the
manner in which Deputy Foley had contravened it could be unaware of the requirements of the

Act.

However, it cannot be argued that the standards by which Deputy Foley was legally bound but
of which he says he was not aware had not been established or were not current. The Ethics

in Public Office Act had become law two years before Deputy Foley's contravention following a

period during which standards of the kind by which the Act binds members were a matter of
public concern reflected by the media and by the importance accorded to them within the political

system. The Act did not, in a general way, establish the standards but codified them and gave

them the authority which reflected the level of public concern about standards in public life.
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It should also not be forgotten that the motion and the debate thereon which gave rise to Deputy

Foley's contravention itself reflected serious concern at the failure of a small number of elected

representatives to live up to standards which were generally expected of them. In those

circumstances, the possibility, if not the probability, that he was failing to live up to standards
which were current at that time should have been present in Deputy Foley's mind on 11

September, 1997.

Finding:

Awareness of the obligation of disclosure was current at the time of Deputy Foley's contravention

but the absence of precedents in terms of disclosures and investigations under the Ethics in

Public Office Act, 1995, may have caused Deputy Foley to be less conscious of those

obligations.

Submission considered:

(c) The extent to which Deputy Foley actually conferred a benefit, or might have

conferred a benefit, on himself by contravening the Act and the significance of any

such benefit.

It was originally argued on behalf of Deputy Foley that the test as to whether he had a material

interest in the outcome of the vote in question was whether the defeat of the amendment

conferred on him a significant benefit, the only relevant meaning of "benefit" for the purpose of

this case being "the avoidance of a.disadvantage".

It was submitted that in practical terms this test required that Deputy Foley would not have fallen

within the terms of reference of the Moriarty Tribunal as originally proposed, but that he would

have fallen within those terms of reference if the amendment had been passed. Otherwise,

passage or defeat of the amendment could not be held to confer a benefit on Deputy Foley.

It was pointed out that it had been argued on behalf of Deputy Foley to the Tribunal that he was

not within its terms of reference but that this argument had been firmly rejected.

It was argued, therefore, that since the Tribunal had decided that Deputy Foley's Ansbacher
account did indeed fall to be investigated, notwithstanding the defeat of the amendment, the
disadvantage which he suffered - appearance before the Tribunal - accrued to him because he

was captured by the original terms of reference and the fate of the Howlin amendment was of

no direct relevance to Deputy Foley's situation.

In summary, the argument was that no significant benefit was conferred on Deputy Foley by the

defeat of the amendment, since the original terms of reference, after some argument on the

matter, were held to encompass him.
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In the event, this submission was not pursued. Deputy Foley accepted that, although defeat of

the amendment did not in fact confer on him an advantage, it might have done so. A reading
of section 7(3) of the Act makes it clear beyond doubt, in the Committee's view, that this

concession was correctly made. That subsection provides that:

"[A] person . has a material interest in the subject matter of proceedings if the

consequence or effect of any decision by the House .... concerning that matter may be to confer

or withhold from the person a significant benefit...." (emphasis added).

It is not necessary for the Committee to enter into detailed analysis of the ruling given by Mr.
Justice Moriarty on 27 January, 2000, in which he set out his interpretation of his terms of
reference, so far as they related to this issue. It is sufficient for the Committee's purposes to

conclude as follows.

Firstly, there can be no doubt that the effect of Deputy Howlin's amendment, had it been passed,
would have been to expose all Ansbacher account holders, including Deputy Foley, to the risk

of investigation and public identification.

Secondly, the defeat ofthat amendment resulted in a situation where it was at least arguable as

to whether Deputy Foley's account was encompassed by the terms of reference. Argument was

made on his behalf to the Tribunal that his account did not fall to be investigated.

Thirdly, this argument did not succeed and Deputy Foley was in fact called to give evidence

before a public sitting of the Tribunal. The subsequent disadvantage which he suffered results

directly from that fact.

The material interest which Deputy Foley had in the outcome of the vote on Deputy Howlin's
amendment was at least a contingent or potential interest, if not an actual interest. The effect

ofthat amendment being defeated was the avoidance of a provision being included in the terms
of reference which would have made Deputy Foley's situation vis-a-vis the Tribunal clear beyond

argument. Instead, a situation resulted where his exact position was arguable.

In other words, a situation of risk of exposure, depending on how the Tribunal interpreted its

terms of reference - which are not a model of clarity on this issue - replaced one of relative

certainty.

The benefits potentially accruing to Deputy Foley in consequence or as an effect of the decision

to reject Deputy Howlin's amendment would have been -

(a) that he might have avoided investigation by the Moriarty Tribunal;

(b) that he might have avoided consequent public and media criticism; and

26



COMMITTEE ON MEMBERS' INTERESTS OF DAIL EIREANN

(c) that he might have avoided the examination by the Revenue Commissioners of his

monies held off-shore with a view to determining whether or not any tax or penalties were

due.

It is clear that the consequences of investigation by the Moriarty Tribunal of a practising

politician's Ansbacher account would be a significant disadvantage for him or her.

However, the fact that no tangible benefit was in fact conferred on Deputy Foley by the defeat
of Deputy Howlin's amendment is one which the Committee believes should be borne in mind

when it comes to consideration of the sanction to be recommended and imposed.

Finding:

The potential benefit to Deputy Foley as a consequence of his contravention was of such

significance that the contravention cannot be regarded as minor.

Determination:

(iv) The Committee, being required to make a determination under section 10(2)(c)(iv)

of the Act, determines that, in contravening section 7, Deputy Foley did not act in

good faith and in the belief that his action was in accordance with guidelines

published or advice given in writing by the Committee under section 12 of the Act.

Deputy Foley has not made the case that he acted in good faith and in the belief that his action

was in accordance with guidelines published or advice given in writing by the Committee under

section 12 of the Act. It is clear that his action was not in accordance with guidelines which had

been issued by the Committee on Members' Interests in the 27th Dáil to all members who were
not office holders in February, 1997, and which had explicitly drawn the attention of members

to the provisions of section 7 of the Act. Deputy Foley has not made the case that he had in

mind to seek the advice of the Committee on Members' Interests under section 12 of the Act but

that he was frustrated by the fact that the Dáil, at that time, had not yet appointed the members

of its Committee on Members' Interests: Deputy Foley's evidence to the Committee that he "had

no idea that he was infringing the Ethics in Public Office Act" indicates that he had no doubts

about his position vis-a-vis the Act which might, had the Committee been appointed, have led

him to seek its advice.
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ACTION TO BE TAKEN BY DÁIL ÉIREANN

Section 10 of the Act requires the Committee to prepare in writing a report of the results of its
investigation and, inter alia, if it determines that the member has contravened section 7, it must
cause a copy of the report to be laid before the Dáil. Section 28 provides, inter alia, that where
a copy of a report of the Committee is laid before the Dáil, "the Committee may, if it considers
it appropriate, having regard to all the circumstances of the case, to do so, cause a motion to

be moved in [the Dáil] that such action or actions specified in subsection (2) as may be specified

in the resolution and is or are reasonable in all the circumstances be taken by [the Dáil] in

relation to the matter.".

As the Committee has determined that Deputy Foley has contravened section 7 of the Ethics in
Public Office Act, 1995, it is bound to cause a copy of its report of the results of its investigation

to be laid before the Dáil.

The Committee considers it appropriate, having regard to all the circumstances of the case, to

cause a motion to be moved in the Dáil that such action or actions specified in subsection (2)

of section 28 of the Ethics in Public Office Act, 1995, as are reasonable in all the circumstances,

be taken by the Dáil in relation to the matter.

In determining which action or actions will be specified in its motion, the Committee will have

regard to the following factors:

(i) the fact that Deputy Foley co-operated with the Committee and did not seek to

prolong or obstruct the investigation or seek to challenge evidence given to the

Committee or, in the courts, seek to challenge any of the procedures or decisions

of the Committee;

(ii) the fact that Deputy Foley's contravention of section 7 of the Act relates solely to

his failure to make an appropriate declaration under that section on 11 September,

1997. It is not the function of the Committee to reflect in its recommendation any

other matters relating to his holding of an Ansbacher Account, no matter how

important these may be or become in other arenas;

(iii) that Deputy Foley's contravention of section 7 of the Act, while committed

negligently, was nonetheless a contravention of a serious nature;

(iv) that, although Deputy Foley's contravention was of a serious nature, other more

serious matters may arise in the future;
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(v)       the fact that no tangible benefit was in fact conferred on Deputy Foley by the

defeat of Deputy Howlin's amendment.

vu.

DeputyToriy Killeen,

Chairman,

Committee on Members' Interests of Dáil Éireann.

18 May, 2000.
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Appendix (i)

Complaint from Deputy Ruairi Quinn dated 31 January, 2000.



Dáil Éíreann

Baile Átha Cliath, 2.

(Dublin, 2).

Deputy I

Chairman,

Committee on Members' Interests,

Dáil Éireann.

31 January 2000

Re: Complaint against Deputy

Dear Deputy,

I write to make a formal complaint, pursuant to section 8 of the Ethics in Public Office Act,

1995, that Deputy! | acted in breach of section 7 ofthat Act on at voting on a

matter in respect of which he had a material interest, while failing to make the appropriate

declaration required under the Act..

You will be aware that section 7 of the Ethics Act ("Declarations of interest by members in
Oireachtas proceedings"), applies to proceedings in each House, a committee of either House

or a joint committee of both Houses.

It provides that a member who proposes to speak or vote in proceedings and who has actual

knowledge that he or she has a material interest in the subject matter of the proceedings shall,
if he or she proposes to speak in the proceedings, make a declaration ofthat fact before or

during his or her speech and, if he or she proposes to vote but does not speak in the
proceedings, make the declaration in writing and furnish it before voting to the Clerk or the

clerk to the committee concerned.

For the purposes of the section, a person has a material interest in the subject matter of

proceedings if the consequence or effect of any decision by the House or the committee or
joint committee concerned concerning that matter may be to confer on or withhold from the

person a significant benefit without also conferring it on or withholding it from persons in
general or a class of persons which is of significant size having regard to all the circumstances

and of which the person is a member.

"Benefit" is defined as including any advantage and the avoidance of a loss, liability, penalty,

forfeiture, punishment or other disadvantage.



While the regime established by that Act does not require members to avoid actual or
potential conflicts of interest, it does oblige them to disclose their interests on the record.

My complaint relates to proceedings in Dáil Éireann on the 11th September, 1997, on a
motion to establish the Tribunal of Inquiry into Payments to Politicians (the Moriarty
Tribunal). An amendment to the motion was moved by Deputy Brendan Howlin in the

following terms:

"To delete paragraph (b) and substitute the following new paragraph:

'(b)     the source of any money held:

(i)        in the Ansbacher accounts and

(ii)       in any other bank accounts discovered by the Tribunal to be for

the benefit of or in the name of Mr. Haughey ... ' ".

Given that Deputy Foley was at that time an Ansbacher account holder, I believe that he had a

material interest in this amendment. The record shows that the House divided on the question,
that he voted against the amendment and that he did not declare such an interest.

It would of course be a matter for your committee, having investigated the matter, to decide
whether he had "actual knowledge" of his material interest in the matter and whether any
contravention was committed inadvertently, negligently, recklessly or intentionally and was,

in all the circumstances, a serious or a minor contravention.

Yours sincerely,

Ruairi Quinn TD
Labour Party Leader
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MEMORANDUM OF PROCEDURE ON THE CONDUCT OF AN INVESTIGATION BY
I THE COMMITTEE ON MEMBERS'INTERESTS OF DÁIL ÉIREANN

GENERAL:

1. The Committee on Members Interests of Dáil Éireann ( "the Committee'') has been
appointed pursuant to the provisions of the Ethics in Public Office Act 1995, and, in

particular, Section 8 thereof and pursuant to Standing Order 92A,as modified, of the

Standing Orders of Dáil Éireann relevant to Public Business.

2. A member of Dáil Éireann has made a complaint in writing to the Committee that Mr

Denis Foley, a member of Dáil Éireann, has contravened Section 7 of the Act.

3. The Committee is obliged by virtue of the provisions of Section 9(1) of the Act to carry

out an investigation to determine whether the said member has contravened Section 7 of the

Act.

4. It is provided by Section 32(1) of the Act that the Committee shall hold sittings for the
purpose of an investigation by it under the Act and at the sittings may receive submissions

and such evidence as it thinks fit.

5. By virtue of the provisions of Section 32(2) of the Act, the Chairman of the Committee
■               may for the purposes of the functions of the Committee direct in writing that the said Mr

Denis Foley should attend before the Committee on a date and at a time and place specified
I in the Direction, direct in writing any other person whose evidence is required by the

Committee to attend before the Committee on a date and at a time and place specified in the

Direction and there to give evidence and to produce any document or thing in his or her

possession or power specified in the Direction, to direct any person (other than Mr Denis

Foley) in attendance before the Committee to produce to the Committee any document or

thing in his or her possession or power specified in the Direction, to direct in writing any

person (other than Mr Denis Foley) to send to the Committee any document or thing in his
or her possession or power specified in the Direction and to give any other directions for the
purpose of the proceedings concerned that appear to him to be reasonable and just.

6. It is provided by Section 32(6) of the Act that the procedure of the Committee in I
relation to investigation by it under the Act shall, subject to the provisions of the Act, be such

as shall be determined by the Committee and the Committee shall, without prejudice to the
generality of the foregoing make provision for the various matters set out in the sub-

paragraphs to sub-section (6) of Section 32 of the Act.

7. The Committee will conduct its investigation in accordance with the provisions of the

Act.

8. The Committee will hold a preliminary sitting in private (as it is entitled to do by
virtue of the provisions of Section 32(9) of the Act ), to be attended by the said Mr Denis
Foley, at which it will propose the procedures to be followed in the course of its investigation

but will hear representations from the said Mr Denis Foley as to the said proposed
procedures. The Committee will also hear representations in relation to the making of

certain directions proposed by the Chairman.

I



PROPOSED PROCEDURES;

9.        The following proposed procedures will be adopted by the Committee subject to such
variations or amendments as it may be persuaded to make as a result of any representations
which may be made by or on behalf of the said Mr Denis Foley. The procedures adopted
may, in the course of the investigation, have to be varied or amended as circumstances may
require and, where this seems necessary, the Committee will hear further representations in

relation thereto on behalf of Mr Denis Foley :-

(i)       Mr Denis Foley will be given the following documents:-

(a) A Statement of the contravention of the Ethics in Public Office Act

1995 alleged against him;

(b) The names of the witnesses whom it is proposed to call to give evidence
before the Committee relating to the said alleged contravention;

(c) A copy of each statement intended to be used at the Committee;

(d) An indication in writing of the nature and source of any information
relating to the matter which comes to notice in the course of the
investigation of the alleged contravention which may be favourable
to the said Mr Denis Foley and of which he may be unaware.

(ii)      The Committee may , as part of its pre-investigation process, sit in private
session to assess the work which must be done to prepare the documents referred to at
paragraph (i) above, to direct that work and to review the progress of the work. In the
course of its investigation the Committee may from time to time adjourn to private session
for the purpose of deliberating upon what steps it may be required to take for the purpose
of the efficient dispatch of its investigation. The Committee will inform the said Mr Denis
Foley of any decisions taken during such deliberations;

(iii)     The said Mr Denis Foley or his legal representatives will be notified in writing
of the date, time and place of each sitting of the Committee at which it is proposed to give
directions pursuant to Section 32 of the Act which may affect him, to call witnesses to give

evidence or to hear submissions;

(iv) The Complainant will be given notice in writing of the date, time and place of
each sitting of the Committee at which it is proposed to call witnesses to give evidence or to

hear submissions;

(v)      The said Mr Denis Foley and The Complainant may be present at relevant
sittings of the Committee other than those sittings referred to at paragraph (ii) hereof;

(vi)     The said Mr Denis Foley may present his case to the Committee in person or
through a legal or other representative as he may choose;
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(vii)    Written statements and other documents may be admissible in evidence before

the Committee with the consent of the said Mr Denis Foley;

(viii)   Any signature appearing on any document produced before the Committee

may be taken, in the absence of evidence to the contrary, to be the signature of that person

whose signature it purports to be;

(ix) The Committee will be assisted in the course of the conduct of its investigation

by Solicitor and Counsel appointed as legal assessors. Such Solicitor and Counsel will have

no role in any decision-making by the Committee but may give legal advice thereto;

(x)       Witnesses called by the Committee may be examined by Counsel on behalf of

the Committee or by members of the Committee and be cross-examined by or on behalf of

the said Mr Denis Foley;

(xi) Witnesses called by the said Mr Denis Foley may be examined by or on behalf

of the said Mr Denis Foley and be cross-examined by Counsel on behalf of the Committee or

by members of the Committee;

(xii)    Evidence before the Committee will be given on oath to be administered by the

Chairman and the giving of evidence and the making of submissions before the Committee

will be recorded;

(xiii)    A brief opening statement dealing with the nature of the alleged contravention

of Section 7 of the Act and outlining the evidence to be given to the Committee may be

made by Counsel on behalf of the Committee if the Committee deems it appropriate that this

should be done;

(xiv)   Sittings of the Committee for the purpose of hearing evidence will be held in

public except when otherwise directed by the Committee.

(xv)     The Comrnittee may adjourn or postpone proceedings in relation to its

investigation as to it may seem fit

(xvi)    Decisions of the Committee in relation to its investigation or any question
arising in the course of the investigation will be that of a majority of its members.

(xvii)  At the conclusion of the evidence before the Committee a closing submission

may be made by or on behalf of the said Mr Denis Foley. Thereafter, the Committee will

meet in private for the purpose of deliberating on the contents of such report as it may

consider appropriate.
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Mîbmann

mayam
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I have been instructed by the Committee on Members' Interests of Dáil Éireann, pursuant to

its obligations under section 10(l)(b) of the Ethics in Public Office Act, 1995, to lay before
the Dáil a copy of its Report of the Results of an Investigation into a complaint concerning

Deputy

PAPER

I enclose six copies of the Report and request that it be so laid.

Clerk to the Committee.

18 May, 2000.
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