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Dear Ms. Fallon, 

I refer to your correspondence dated 2 May 2019 concerning the use of precedential test 
cases by the Social Welfare Appeals Office to determine issues in respect of employment, 
self-employment or bogus self-employment. In this respect you also referred me to the 
transcript of the Committee meeting on 18 April 2019, item 2093 at pages 10-11. 

The role of the Social Welfare Appeals Office is to determine appeals against decisions of 
Deciding Officers and/or Designated Persons of the Department of Employment Affairs and 
Social Protection. The legislation governing the appeals process is contained in Chapters 2, 
3 and 4 of Part 10 of the Social Welfare Consolidation Act 2005 and the Social Welfare 
(Appeals) Regulations, 1998 (S.I. No. 108 of 1998). 

Section 300(2) of the 2005 Act gives statutory power to Deciding Officers of the Department 
to determine questions relating to the insurability of employment for social insurance 
purposes. All such determinations/ d13cisions can be appealed under the provisions of 
Section 311 of the 2005 Act to an Appeals Officer. The Department's Scope Section makes 
some 1,000 employment status determinations each year covering a range of issues 
including Directors of companies, f<=1mily employments, partnerships and public sector 
employments. The number of cases involving employment or self-employment status is 
relatively small. 

There is no legislative provision which provides for Appeals Officers to make decisions on 
the employment status of groups or classes of workers who are engaged or operate on the 
same terms and conditions. It is also the case that the legislation does not preclude such an 
approach. 

The Chief Appeals Officer has advised me that occasionally, and usually where a number of 
workers engaged by the same employer are concerned and have individually submitted an 
appeal, she is asked to make decisions on a 'sample' number of cases. The Chief Appeals 
Officer has agreed to this approach in very limited circumstances and only with the 
agreement of both the employer and the workers concerned. However, it should be noted 
that each worker is entitled to an individual decision on their appeal. This approach can be 
an efficient way of dealing with issues that are common in appeal cases and where there are 
a number of workers attached to an appeal. However, the approach cannot compromise the 
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integrity of the appeal process or deny an interested party the opportunity of having any 
evidence particular to their appeal being considered by an Appeals Officer. 

The Chief Appeals Officer has also advised me that this approach has not been adopted 
during the period of her tenure in any case of an appeal where the classification of a worker 
as an employee or self-employed is the issue under appeal. She is therefore not aware of 
any precedential test cases. 

The Chief Appeals Officer has also advised that all appeals are determined on a case by 
case basis and on the particular facts of each appeal. While appeal decisions do not 
themselves create precedents, the Office endeavours to be consistent in its decision making 
and strives to ensure that the same conclusion is reached in cases that are based on the 
same or similar factual circumstances. In the case of appeals on the insurability of 
employment consistency is achieved by applying the precedents emerging from the case
law of the Courts, which is by and large reflected in the Code of Practice for Determining 
Employment and Self-Employment Status of Individuals. The Office does not categorise 
cases as 'bogus self-employment' and the Office is only concerned with determining if a 
worker is correctly classified as an employee or a self-employed person. In such cases the 
fundamental issue to be examined is the reality of the working relationship between the 
parties concerned, rather than the motivation behind the organisation of the employment 
contract in a particular manner. 

Members of the Committee will be aware that the Chief Appeals Officer is required to make 
an Annual Report to the Minister on the activities of the Social Welfare Appeals Office in the 
previous year. The Annual Report includes a selection of case studies of appeals 
determined by Appeals Officers and more recently has included a representative sample of 
decisions that were subject to a review by the Office under Section 318 of the 2005 Act 
(error of fact or law). The Annual Report serves as a guide for appellants, their 
representatives and Department officials, and helps to clarify the process by which appeals 
are determined. In Chapter 4 of her Annual Report 2015, the Chief Appeals Officer set out a 
number of issues on the insurability of employment that arise on appeal. This included 
appeals relating to the question of whether a person was employed under a contract of 
service or a contract for services. In that Chapter the CAO outlines the main factors 
considered by Appeals Officers in determining appeals on this issue. The Annual Reports of 
the Office and a number of case-studies can be accessed on 
https://www.socialwelfareappeals.ie/ 

I trust this clarifies the position. 




