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Ms Margaret Falsey 
Committee Secretariat  
Committee of Public Accounts  
Leinster House 
Dublin 2 
 
29 November 2018 
 
 
Ref: PAC32-I-1177 & PAC32-I-1199 
 

Dear Ms Falsey, 

 

Thank you for your correspondence of 20 November, 27 November and 28 November 2018 relating 

to the sales of secured assets and the application of Section 172 in respect of Project Nantes. 

 

1. Breakdown of €24 billion in asset sales by jurisdiction of purchaser. 

Regarding your letter of 27 November enclosing some observations on the information provided to 

you in our letter of 14 November, we wish to point out the following: 

 

During an exchange at the PAC meeting on 20 September 2018, between the PAC Chairman and the 

NAMA CEO, Mr Brendan McDonagh, it was pointed out by Mr McDonagh that close to €11 billion in 

cash proceeds had been generated from loan sales and that another €24 billion had been generated 

from asset sales. With regard to the €11 billion, the PAC Chairman commented that most loan 

portfolios were purchased by US buyers. Mr McDonagh agreed, pointing out that there were very 

few European buyers of loan portfolios.  

 

The PAC Chairman then stated that he wanted to know “the country of origin and the geographical 

breakdown of the sales of the underlying assets of the €24 billion”. The PAC formally requested the 

information on the €24 billion of property sales in a subsequent letter to NAMA and this information 

was provided to the Committee in our letter of response dated 14 November 2018. We stand over 

this response: in compiling the information, we focused on the jurisdiction and origin of the entities 

or persons who became the ultimate beneficial owners of the assets.  
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2. Application of Section 172 of the NAMA Act 

Regarding your letters of 20 November and 28 November in relation to the application of Section 

172 of the NAMA Act, we have appended to this letter a detailed legal analysis. 

 

In summary, the legal analysis concludes that the acquisition of these loans by a company, of which 

the person concerned is one of five directors, was not a contravention of Section 172(3) of the 

NAMA Act, 2009.  Neither was the transaction in any way “illegal”, as has been wrongly suggested by 

Deputy Wallace.  The written confirmations obtained at NAMA’s request from both the debtor and 

the loan purchaser entity serve to verify the position and were received by NAMA prior to 

completion of the Project Nantes loan sale in early February 2012. 

 

A number of additional points were raised in two emails from Deputy Wallace to the Committee 

which you forwarded to us on 28 November 2018. We wish to point out that the email reaches 

conclusions that are erroneous and inaccurate in several respects: 

 

(a) The sample policy to which the email refers is titled: ‘Disposal of Real Estate Assets by 

NAMA Debtors and Insolvency Office Holders’.  The version number is 4.6 and in the 

document it is referred to as having been approved on 22 June 2017.  Project Nantes, which 

concluded in early 2012, was not a disposal of real estate assets – it was a loan sale, not a 

property sale.   In addition, it was not a sale by a debtor, nor a sale by an insolvency office 

holder.  Further, the policy is stated to have been approved on 22 June 2017, therefore it 

postdates completion of Project Nantes by over five years.   

 

(b) Turning to the body of the email, Section 172(3) does not state that no connection of any 

kind must exist between the purchaser of a property over which NAMA held security and the 

debtor.  The appended legal analysis explains why this is so, as the section clearly defines the 

scope of what it means to be ‘connected’ for these purposes. 

 

(c) Contrary to what Deputy Wallace states, the person to whom he refers demonstrably does 

not fall into any of the subcategories of persons contemplated by Section 172(3) 

legislation.  The appended legal analysis outlines why this is so.  The loan purchaser entity 

confirmed this in writing at the time of the sale and has re-confirmed the position since in 

response to our recent queries – again this is dealt with in the legal analysis. 

 

(d) NAMA is well aware of the scope of what Section 172(3) covers, as is clarified in the 

appended legal analysis. 
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(e) As regards providing copies of the confirmations, there is no difficulty providing these to the 

C&AG and, indeed, we have already done so, along with copies of our recent 

correspondence and the responses we received. But we do not propose to share them 

otherwise, as they refer to persons and entities by name. 

 

I trust that this is of assistance to the Committee. 

 

Yours sincerely, 

 

Mary Lawlor 

National Asset Management Agency 
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APPENDIX: 

Legal analysis of Project Nantes Loan Sale under Section 172(3) of the NAMA Act 2009 

In our letter of 8 November 2018, we explained that, having investigated the matter in the context 

of Section 172(3) of the NAMA Act 2009, we are satisfied that the person identified as a director of 

the purchaser entity is not a NAMA debtor.  In its letter of 20 November 2018, the Committee 

queried whether “…there is any connection between the person referenced in the correspondence 

and a NAMA debtor.” 

 

Meaning of “Connection” for purposes of Section 172(3) of the NAMA Act 2009 

The legislative requirement under Section 172(3) of the NAMA Act 2009 is clear in how it defines the 

scope of both (a) the types of assets that are contemplated by the section, and (b) what constitutes 

a ‘connection’, in the sense of the kind of relationship which the purchaser has with the debtor who 

owned the property interest in question.  Without such clarity, Section 172 would be unworkably 

vague and open to many different interpretations.  This would give rise to uncertainty that would 

render it difficult – if not impossible – for NAMA to participate in transactions with a view to carrying 

out its functions and fulfilling its statutory purposes.  It may be helpful to the Committee to explain 

this legislative scope by reference to how Section 172(3) is worded: 

 

(a) Types of Assets 

 

Section 172(3) prohibits the acquisition by certain categories of persons (see (b) below) from 

NAMA or any NAMA group entity of “…any legal or beneficial interest in property comprised in 

the security forming part of any acquired bank asset in relation to which the default occurred.”  

Firstly, this prohibition concerns property transactions (as opposed to loan sales) in which NAMA 

or a NAMA group entity is selling its legal or beneficial interest in a secured property.  Secondly, 

the prohibition extends to properties being sold where a default has occurred under the loan(s) 

secured on that property.  If no default has occurred (e.g. if the loan is performing within its 

terms), the prohibition does not apply. 

 

(b) Categories of Persons 

 

Section 172(3) specifically identifies categories of persons who are prohibited from acquiring the 

types of assets referred to in (a) above.  These are as follows, with capitalised terms having the 

definitions used in the NAMA Act: 

 

1. Any person who is a Debtor in relation to NAMA Acquired Bank Assets. 
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2. Associated Debtors who fall within (i), (ii), (iii), (v) or (vi) of Section 70(1)(b) of the 

NAMA Act 2009, being: 

 

(i) a subsidiary of or related company to the Debtor; 

(ii) a nominee of the Debtor, including a person who may or does act at the 

express or implied direction or instruction of the Debtor or another 

Associated Debtor of the Debtor; 

(iii) a person who acts as a trustee of a trust, the beneficiaries of which include 

(directly or indirectly) the Debtor, a nominee of the Debtor per (ii) above, or 

a company controlled by the Debtor or a person referred to in (ii) above; 

(v) a company of which the Debtor is the sole member; or 

(vi) a company controlled by the Debtor. 

 

3. Any person on whose behalf any person falling within (i) or (ii) above acts as a 

nominee or trustee in relation to an Acquired Bank Asset. 

 

The prohibition does not extend, for example, to family members of the debtor who owned the 

property, or to persons having any kind of business relationship with that debtor, unless they fall 

into any of the categories 1 to 3 above. 

 

 

Analysis of Project Nantes Transaction for Section 172(3) of the NAMA Act 2009 

 

Turning to the question the Committee has raised, this requires an analysis of the factual position 

relating to the Project Nantes loan sale. 

 

In relation to (a) above – “Type of Assets” – the Project Nantes transaction was a loan sale and not a 

sale of property by NAMA or a NAMA group entity. 

 

As regards the categories of persons who were parties to the transaction, NAMA is aware that the 

person identified as a director of the purchaser entity acted as a director of at least eight different 

companies during 2011 and 2012.  All of this is a matter of public record, with the information 

available from annual returns filed with the Companies Registration Office.    

 

Company filings in Luxembourg also show that the person concerned became, in late December 

2011, a director of the purchaser entity (a Luxembourg company) for the Project Nantes loans.  The 



6 
 

filings also show that acts of that entity require the approval of at least two directors, one from each 

of two categories, A and B.  The person concerned was initially a Category A director as at end 

December 2011, but became a Category B director in January 2012.  At no point did he alone have 

the sole ability to control the acts or decisions of the entity in question. 

 

It is a fact that none of the companies of which the person was a director are NAMA debtors and 

neither was the purchaser entity of the Project Nantes loans.  With regard to Avestus Capital 

Partners Limited, NAMA is aware that this company has performed asset management services for 

the Quinlan Partnerships and that some of its directors are partners in those partnerships.  The 

Quinlan Partnerships are the borrowers under the Project Nantes loans, with each of the individual 

partners being liable for the repayment of these loans; it is a fact that the person concerned is not, 

however, a partner in the Quinlan Partnerships.  Neither is he a NAMA borrower on an individual 

basis, whether alone or with others.  Again, neither is Avestus Capital Partners Limited a NAMA 

debtor.  All of these statements accurately reflect the factual position at the time of the Project 

Nantes loan sale. 

 

 

Written Confirmations/Warranties 
 

Notwithstanding the factual position outlined above, NAMA also obtained written confirmations/ 

warranties from the partners (who were NAMA debtors) in the Quinlan Partnerships and the 

purchaser entity in January 2012, just prior to completion of the Project Nantes loan sale.  The 

warranties and confirmations are to the following effect: 

 

(a) the loan purchaser entity is not a person connected to the Quinlan Partnership, such as 

would fall within the scope of Section 172(3) of the NAMA Act 2009; 

 

(b) the consideration to be paid pursuant to the Loan Sale Agreement comprises the entire 

consideration being paid or passing in any form from the loan purchaser entity in respect of 

the purchase of the loan portfolio; and 

 

(c) neither the partners in the Quinlan Partnership nor any persons connected with them, such 

as would fall within the scope of Section 172(3) of the NAMA Act 2009, will receive, directly 

or indirectly, any equity or profit share deriving from any equity position in the loan 

portfolio, the assets secured within the loan portfolio or any shareholding or interest or any 

form of equity or profit share deriving from any equity position in the loan purchaser entity 

or any entity having control of it. 
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In the last two months, NAMA has raised queries with both the Quinlan Partnership (debtors) and 

Clairvue to further clarify aspects of the confirmations provided.  The responses received have 

confirmed the following: 

 

(a) The loan purchaser entity (Clairvue) requested that an employee of Avestus Capital Partners 

Limited be provided to act as a director.  This was described as an administrative 

requirement to facilitate more effective management of the loans and assets. 

 

(b) No additional fees or equity or any form of profit share or ownership interest or any form of 

loan arrangements were paid or provided to the person concerned, the Quinlan Partnership 

or Avestus Capital Partners Limited in relation to the director role. 

 

(c) The loan purchaser entity was not in February 2012 (when the Project Nantes loan sale 

completed) and at no stage has been a person connected to the Quinlan Partnership or 

Avestus Capital Partners Limited and the appointment of the person concerned as a director 

did not alter this position. 

 

(d) Because the appointment of the person concerned (not a NAMA Debtor) did not change the 

position in any way, the Quinlan Partnership did not see a need to bring to NAMA’s specific 

attention the appointment of the person concerned as a director of the loan purchaser 

entity. 

 

 

Conclusion 

 

It is clear from the above that the acquisition of these loans by Clairvue, of which the person 

concerned is one of five directors, was not a contravention of Section 172(3) of the NAMA Act, 2009.  

Neither was the transaction in any way “illegal”, as has been wrongly suggested.   

The written confirmations obtained at NAMA’s request from both the debtor and the loan purchaser 

entity serve to verify the legal position and were received by NAMA prior to completion of the 

Project Nantes loan sale in early February 2012. All such correspondence has been provided to 

C&AG. 




