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Dear Ms Falsey, 

~An Roinn Caiteachais Phoibli 
~· agus Athch6irithe 
~ ~epartment of Public 

' Expenditure and Reform 

Re: Follow-up to Committee Meeting of 22 March 2018 

I refer to your letter of 28 March, following up on a commitment I gave at the Committee 
Meeting on 22 March to follow up on two issues raised at the meeting and come back to the 
Committee with further information, if such was available. 

In your letter you stated that your records indicated that the following information was to be 
provided: 

• A note on the indirect costs accrued from PPP projects. 
• A note on the legal challenges associated with PPPs and the legal costs incurred to date 

on any legal cases. 

However, you indicated that this was intended to act as a guideline only, and you suggested 
that before preparing my response to the matters raised by the Committee, I might consult the 
full transcript of the proceedings to establish precisely what commitment had been given to 
provide follow-up information arising from the discussion at the meeting. 

I have now reviewed the full transcript of the proceedings, as you suggested, and I set out below 
further information for the Committee by way of follow up on the commitment I gave at the 
meeting on 22 March. 

Impact of Liquidations during Procurement Process 

In relation to the first issue of indirect costs which may have accrued from liquidations affecting 
PPP projects, in response to a question asked by Deputy O'Brien as to whether we had a figure 
for such indirect costs which may have accrued, I replied that: 

"It has not happened that often that we have had a situation in which a company has been 
liquidated. Certainly we could look at it. .... We can certainly come back to the Deputy if 
we can find historical examples where this has happened". 

Having sought to establish whether we have information on the indirect costs associated with 
PPP projects affected by a liquidation of one of the private partners, the position, unfortunately, 
is that comprehensive information is not compiled in relation to indirect costs associated with 
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projects affected by the liquidation of a contractor or other parties - either in the case of projects 
being procured by PPP or by traditional procurement. 

While it is certainly possible that such an event can involve additional indirect costs for the 
State, arising from any delay in completing the project, such indirect costs are not unique to 
PPP projects. However, in the case of PPP projects, any such additional indirect costs arising 
from a delay in the completion of the project could be offset by savings arising from the delay, 
as the requirement to commence payment of the PPP unitary payments would also be delayed, 
generating savings for the procuring authority. 

However, I can give the Committee some comparative information that has been provided to 
me on similar type projects procured by PPP and traditional means, and which were impacted 
by a liquidation during the procurement process. For example, in the Justice sector, the parent 
company of the private partner delivering the Criminal Courts of Justice PPP project entered 
into voluntary administration, and ultimately failed altogether, due to insolvency, in 2009 -
during the final year of the construction phase of the project. However, because the project 
was being procured as a PPP, there was no Exchequer liability associated with the financial 
difficulties of the private partner, and there were no cost or time impacts for the Courts project 
- which actually opened three months ahead of schedule despite the failure of the private 
partner's parent company during the construction phase. 

On the other hand, in the case of Monaghan Courthouse, which was being delivered by 
traditional means around the same time, the original contractor failed shortly after construction 
commenced and there was a delay of approximately one year to appoint a replacement 
contractor. Similarly, in 2010, there was a delay of several months to the completion of 
Kilkenny Courthouse, when the principal contractor got into difficulties in the later stages of 
the project. 

In the Education area, three PPP School Bundles have been impacted by the liquidation of the 
construction contractor. In these cases, it was the responsibility of the PPP Company to ensure 
construction completion in accordance with the contract. 

Schools Bundle I and 2 were affected by the liquidation of Pierse Group in 20 I 0. In both 
cases, the private partner arranged for the schools to be completed by another contractor, 
without significant impact on the timeline for occupation of schools. The files indicate that the 
only additional costs to have been incurred by the State in relation to these projects were legal 
fees. 

Schools Bundle 5 has recently been impacted by the liquidation of Carillion Construction Ltd, 
which had subcontracted the construction work to Sammon Contracting Ireland Ltd. A 
retendering process for completion of the school buildings is currently being implemented by 
infrastructure fund manager DIF on behalf of the PPP Company. Any additional costs arising 
from the retendering process or completion works will be covered by the PPP Company. The 
only payment made by the Department to date to the PPP Company is €4.4 million for off-site 
works, which have already been delivered, and related costs. Payment of Unitary Charges will 
not commence until the buildings are operational. 



It will not be possible to provide the Committee with an accurate reflection of indirect costs 
that might arise as a result of this liquidation at this stage but these can certainly be provided 
once service commencement on all six buildings in the bundle is achieved. Some legal costs 
will be incurred to ensure the State's interests are fully protected, with the precise amount yet 
to be determined. Further indirect costs might arise in relation to temporary accommodation if 
the projects are delayed any further than the timetable currently envisaged by DIF, i.e. all 
schools to be operational for the coming school year. 

By contrast, a total of nine non-PPP school building projects (involving four contractors) were 
impacted by the liquidation of the contractor during the course of the works over the past ten 
years. The Department of Education and Skills is also aware of four non-PPP projects in the 
higher education sector (delivered directly by Higher Education Institutions) during the same 
period that were also affected by the liquidation or receivership of the main contractor. The 
costs involved to the Department or individual Higher Education Institutions in such 
liquidation scenarios could include costs relating to the retendering process and completion 
works, legal costs, site security, and, in certain cases, the cost of providing temporary 
accommodation during the period of delay. Some of these costs would be offset by calling in 
the project bonds. 

In summary, while comprehensive information is not available on the indirect costs to the State 
associated with the liquidation of a contractor, whether on a PPP or traditional build project, it 
is clear, on the basis of the information that is available, that the liquidation of a contractor on 
a project being delivered using traditional procurement generally has a significantly greater 
impact in terms of cost to the State and completion timelines than where the project is being 
delivered by PPP. 

Legal Challenges to Procurement 

In relation to the second issue - whether PPPs are more open to legal challenge than 
traditionally procured projects - Deputy O'Brien suggested that this may be a body of work 
that could be undertaken. 

I indicated that I was not sure that we have the evidence to back that up, but I agreed that we 
would come back to the Committee on !he issue: 

"Most of the projects that we develop are traditionally procured; they are not PPPs. We have 
an awful lot more examples on the other side. Certainly, we can have a look. I do not know 
if we have done a review. It is a big job but, certainly, if there is any evidence that suggests, 
we can go back to it. There is always a risk that people will challenge." 

"We just do not have the full range or database which looks at it because there is a lot of 
legal action. Somebody might threaten to take action against the State in respect of 
something and then it is dropped pretty quickly or we decide we will settle, or we go all the 
way, we challenge and we win or we lose." 

My Department has consulted on this issue but the position is that there is no evidence to 
suggest that the reason for the challenges to the 3 PPP projects referenced in the C&AG's report 
related to the fact that these were PPPs. The challenge in each of the cases was to the process 



of selecting the preferred tenderer - which right (to challenge) is available to every tenderer in 
every public procurement process, whether PPP or not. 

Two of the PPPs challenged were in the Transport area, where an unsuccessful bidder 
challenged the procurement of both the Ml 7/Ml 8 Gort to Tuam PPP project and the Motorway 
Service Areas Tranche 2 PPP Project. The High Court found in favour of the State on the 
M 17/M18 while the Services Area contract challenge was withdrawn in April 2017. 

However, legal challenges in the transport area have not been confined to PPP projects. The 
M50 eFlow Tolling Operations Contract, being procured by traditional procurement, is 
currently subject to Judicial Review proceedings initiated by two separate unsuccessful 
tenderers within the 30 day limit in March 2017. One of the cases was heard over 3 days in 
December 2017 with Judgment reserved, while a trial date has yet to be set for the second case. 
The overall delay to this project is already more than 12 months and growing. 

The Luas Cross City project, also delivered by traditional procurement, was also subject to 
Judicial Review proceedings under the procurement Remedies Directive. An unsuccessful 
bidder challenged the evaluation of the tenders by the Railway Procurement Agency (now part 
of Transport Infrastructure Ireland), with the High Court finding in favour of TI! in June 2016. 

The other PPP project which was subject to legal challenge was the Grangegorman PPP project, 
where one of the underbidders brought a legal challenge in relation to the procurement process. 
The procurement issue which formed the basis for the challenge in that case could equally have 
arisen in a traditional procurement process. The Court found in favour of the State and awarded 
costs against the underbidder. The draft Bill of Costs is currently being prepared by the Chief 
State Solicitors Office. 

In summary, the fact that PPPs tend to be large and complex projects, of significant value to 
the contractor who is eventually awarded the contract, may indeed make such projects more 
prone to challenge by one of the unsuccessful bidders than, say, a much smaller project being 
procured at a much lower value (by traditional procurement). However, the same motivation 
for a legal challenge will also apply to the many large-scale projects that are to be delivered 
under the NDP over the coming years by traditional procurement, as the experience with the 
two large-scale traditionally-procured transport projects referenced above would appear to 
confirm. It would appear that the likelihood of a challenge being brought therefore relates to 
the scale and value of the project being tendered for, rather than the procurement method 
chosen. We cannot avoid procuring large scale projects simply out of fear that that such 
projects may be more susceptible to legal challenge by an unsuccessful bidder, who has 
invested significant resources in preparing their bid for the project. All we can do, as the 
C&AG has suggested, is seek to ensure that where we do seek to procure such large scale 
projects, whether by PPP or otherwise, the process is carefully managed in full compliance 
with all relevant procurement guidelines. In this regard, as the C&AG has already noted, the 
State successfully defended all three of the challenges to the PPP projects, which demonstrates 
that the procurement of these projects was indeed well managed, in line with all relevant 
procurement rules. 

In this regard, the Committee may be interested in the attached briefing note produced by 
Arthur Cox in April 2016 on the topic of legal challenges to the procurement of public 



infrastructure. It suggests that during the financial crisis, service providers were faced with a 
trade off in relation to public tenders: needing to win any tenders that were published (given 
there was a drastic reduction in published tenders generally during the period) and not wanting 
to bite the hand that was feeding them (the Government) at the time. On balance, service 
providers appeared to have been more concerned with not biting the hand that fed them, and 
so legal challenges during that period were mainly from incumbent providers who had been 
unsuccessful in tender processes for large contracts. 

The briefing note finds, however, that more recently (i.e. as of 2016), there has been a marked 
change in the behaviour of bidders, who are now less reliant on the public sector for business 
and can, as a result, be more selective in terms of tendering for new business. They are now 
also much more aware of, and willing to enforce, their legal rights. The note considers that, in 
this new environment, this combination of factors means that bidders are now more prepared 
to hold the public sector to account in respect compliance with public procurement law, and 
therefore more likely to challenge procurement processes where they are unhappy with the 
outcome of the process. The briefing note concludes that Arthur Cox expect this trend to 
continue. 

I hope the above further information is of assistance to the Committee. 

Yours sincerely 

Robert Watt 
Secretary General 
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PROCUREMENT 

The past twelve months has seen a large 
increase in the volume of procurement 
challenges coming before the Irish Courts. 
Below, we look at what is driving these and 
some key issues arising from recent cases. 

BITING THE HAND THAT FEEDS? 

During the financial crisis, service 
providers were faced with a trade off in 
relation to public tenders: needing to 
win any tenders that were published 
(given there was a drastic reduction in 
published tenders generally during the 
period) and not wanting to bite the hand 
that was feeding them (the Government) 
at the time. On balance, service providers 
appeared to have been more concerned 
with not biting the hand that fed them. 
The cases that did come before the Courts 
were often from incumbent providers 
who had been unsuccessful in tender 
processes for large contracts. 

More recently there has been a marked 
change in the behaviour of bidders. They are: 

» Less reliant on the public sector for 
business; 

» Being selective about what they are 
tendering for; and 

» Much more aware of, and willing to 
enforce, their legal rights. 

This combination of factors means 
bidders do expect tender processes to 
be run fully in compliance with public 
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procurement law and are prepared to 
hold the public sector to account in this 
respect. We expect this trend to continue. 

ARE YOU IN THE FRAME(WORK)? 

Centralising common purchasing across 
the public sector for a small country 
such as Ireland makes obvious sense. 
Large procurers such as the Office 
of Government Procurement have 
and continue to run a large number 
of framework tenders. Given these 
frameworks tend to result in multi 
annual appointments, getting onto the 
framework can make or break a business. 
In recent years, there have been a number 
of proceedings issued in respect of the 
appointment to frameworks, such as 
Homecare Plus and Others v Health Service 
Executive, Copymoore Ltd v The Commissioner 
for Public Works and Gaswise Limited v 
Dublin City Council Given the number of 
frameworks being put in place, we expect 
to see the trend of cases in relation to 
frameworks to continue. We also expect 
there to be a rise in cases which seek a 
review of the manner in which contracts 
are awarded off frameworks. 

THE SUSPENSE IS (NOT) KILLING ME 

When a bidder is unhappy about a tender 
outcome, generally it is because they 
think they ought to have won. When 
challenging the tender process, they want 
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to be appointed as the winner instead, or 
to have the tender process set aside. The 
Re1nedies Rebiulations pro1note "pre
contractual remedies", that is, the idea 
that the tender process should be subject 
to review before the contract is awarded. 
Once proceedings are issued, there is an 
automatic suspension created which 
prevents the award of the contract being 
challenged. This automatic suspension 
can be lifted. There have bc>en two 
reported cases (Arthur Cox was involved 
in both) dealing with applications to lifl 
the auto1natic suspension since the 2015 

Ren1edies Regulations were introduced. In 
both BAM PPP PGGM v National Treasury 
Manage~nent Agency and Powerteam 
Electrical Services Lirnited v 'Ifie Electricity 
Supply Board, the Irish Courts decided 
that the contTacting authority should be 
entitled to proceed to award the contTact 
(notwithstanding that the tender process 
for the award of the contract remains 
under chaUenge) largely on the basis that 
the bidder complaining about the tender 
process can be compensated by an award 
of damages rather than the award of the 
contract it tendered for. This foUows the 
approach being applied in the UK. This is 
an EU wide issue. We think at some point 
this matter will be referred to the European 
Court of fustice to decide whether an 
award of damages (being a post·contract 
award ren1edy) is consistent with the pre·· 
contTactua1 remedy of review which the 
Remedies Regulations seeks to pron1ote. 

GIVE ME A REASON I CAN BELIEVE JN 

The recent case of RPS C:Onsulting Engineers 
Limited v Kildare County Council is likely to 
require a n1ajor change in the way tender 
processes are conducted and docu1nented. 
It is interesting to note at the outset that 
this was not a case about son1e allegation 
in relation to the evaluation of the tenders 
or application of the award crite1ia, hut 
rather about the legal right to be given 
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PROCUREMENT 

adequate reasons as to why a tenderer was 
unsuccessful. RPS was prepared to incur 
the costs oflitigating to ask the Court to 
intervene and enforce its legal right to be 
given the required standard of information. 

Based on this decision, a contracting 
authority which uses qualitative criteria 
cannot simply give out the scores, they 
inust provide written reasons. Those 
written reasons must be bespoke to 
the unsuccessful tender in question 
(awarding authorities cannot siinply 
give the same generic reasons to all 
unsuccessful bidders). 'fhe contracting 
authority's com1nents nrust be 
sufficiently precise to enable unsuccessful 
tenderers to ascertain the basis on which 
the contracting authority rejected their 
tender and accepted that of another 
bidder. As regards the characteristics 
and relative advantages of the successful 
tender, the contracting authority must 
at least mention the relevant matters 
which should have been included in the 
applicant's tender or the relevant matters 
that were contained in the successful 
tender. This should be by reference to 
particular inatters or facts supporting a 
general assertion of relative advantage. 

Also, this case appears to suggest that 
contracting authorities are obliged 
to respond to requests for additional 
infonnation even where a valid 
standstill letter has issued. This is not 
currently the practice. 

'111ere is a shorl 30 day period within 
which to con11nence proceedings\vhen 
a procuren1ent breach has occurred or is 
alleged. This case also suggests that ti1ne 
runs fron1 the date of receipt of the relevant 
notification, even if that notification is 
defective. That 1nay inean that a bidder 
is required to institute proceedings even 
where it does not have a sufficient a1nount 
of inforn1ation to detennine \Vhether the 
tender process needs to be challenged. 
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PHOCUHEMENT Ul'DATI: · BUYEll BEW/\llE? 

WHERE TO NEXT? 

There are a nu1nber of significant cases 
making their way through the Courts 
in which Arthur Cox is involved, where 
judgn1ents are expected during 2016. 

These will address key issues such as 
acceptance of late tenders and disclosure 
requiren1ents in relation to award criteria. 

THE TIME IS NIGH - THE NEW PROCUREMENT 

DIRECTIVES 

By r8 Ap1il 2016, the new Procuren1ent 
Directives will be Irish law (we expect, 
through lTansposing regulations). We will 
be running a number of seminars setting 
out what will need to be done differently 
when the new laws are in place. 

WHY ARTHUR COX? 

Arthur Cox has been involved in many 
of the most significant procurement 
cases to con1e before the Irish Courts in 
recent years in respect of contTacts with 
a combined value of more than €500 

million. Procurement litigation requires 
specialist procurernent law expertise and a 
depth of leading litigation resources which 
ensures clients that the tight time lines 
which drive procure1nent challenges 
can be n1et efficiently and effectively. We 
offer a unique cornbination of leading 
procurement expertise and the largest 
Litigation c;roup in Ireland allowing us to 
deal with the inost complex procuren1ent 
cases within any given thneline. 

Arthur Cox also offers a free procuren1ent 
portal se1vice which provides case notes and 
updates on relevant procure1nent n1atters. 
For updates, please cl_i_cls ,here. 
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