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PAC32-R-311 B Meeting 02/03/2017 

 
20th February 2017 
 
 
Ms. Margaret Falsey, 
Committee Secretariat, 
Public Accounts Committee, 
Leinster House, 
Dublin 2. 
 
 
 
Re: High Court Case – Consultants pay 
 
 
Dear Margaret, 
 
I refer to your recent correspondence to Mr Tony O’Brien, Director General, Health Service 
Executive concerning the High Court case in relation to Consultants pay.  
 
Please find attached for the attention of the Public Account Committee members a briefing note   
in relation to the issues raised. 
 
If any further information is required please do not hesitate to contact me. 
 
Yours sincerely, 
 
 
_______________________ 
 
Ray Mitchell 
Assistant National Director 
Parliamentary Affairs Division 
 
 
 
 
Encl.  
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Briefing Note for the Public Accounts Committee 
 

 
1. Public Accounts Committee Information request 
 
‘The Public Accounts Committee (PAC) has requested that the HSE provide a note on ‘the HSE decision not to 
challenge a High Court case regarding the compensation to hospital consultants for failure to pay agreed 
higher salaries’ and that the HSE provide ‘details on the costs involved, the potential numbers of payees and 
how it is anticipated this compensation will affect the overall spend of the HSE’. 
 
2. Summary 
 
In summary terms, the HSE has withdrawn its appeal to the High Court of an Employment Appeals Tribunal 
ruling regarding two Consultants – Dr Thomas Hogan and Dr John McDermott following claims made by 
them under the Payment of Wages Act 1991 relating to the salary they were paid during periods in 2008, 
2009, 2010 and 2011. Dr Hogan and Dr McDermott also withdrew their appeal of the same ruling.  
 
The consequence of the HSE withdrawing its appeal is that the matter was concluded on a without 
prejudice basis. The EAT awarded €113,876 to Dr Hogan and €14,000 to Dr McDermott. Dr Hogan and Dr 
McDermott are the only two Consultants who will receive any payment, in line with the EAT ruling.  
 
Any other Consultant who wishes to make a claim under the Payment of Wages Act must now, following 
changes under the Workplace Relations Act 2015, file a complaint with the Workplace Relations 
Commission. Any complaint would be decided by an Adjudication Officer whose decision may be appealed 
to the Labour Court. The Labour Court decision may be appealed on a point of law to the High Court. 
 
At this point in time the financial impact is limited to the settlement reached with Dr Hogan and Dr 
McDermott which is within the budget allocation for settlement agreements, it is important to note that 
any other consultant cases will be vigorously defended.   
 
3. Drs Hogan and McDermott 
 
Both Consultants took up the offer of Consultant Contract 2008 in 2008 and moved from employment on 
Consultant Contract 1997 to Consultant Contract 2008. Dr Hogan indicated his acceptance of a Type A 
contract in writing by letter dated 14 August 2008 and the contract was signed by both parties on 4 
September 2008. Dr McDermott indicated his acceptance to a Type B* contract in writing on the 30 August 
2008 and the contract was signed on behalf of the HSE on 26 September 2008. 
 
4. Failure to pay rates specified in Consultant Contract 2008 
 
The Contract offered to both Consultants made a series of commitments regarding salary and allowances, 
to be implemented on a phased basis up to 1st June 2009. On 7th April 2009 the Minister for Health and 
Children issued a statement indicating that since the Minister approved the HSE service Plan in December 
2008 additional budget pressures amounting to €540m had arisen.  The Department of Health and Children 
issued a circular on the 24 April 20091 which outlined that the verification exercise carried out by the HSE in 
relation to the operation of new work practices by Consultants who had signed up to the Consultants’ 
Contract 2008 was positive and, on that basis, the Minister sanctioned payment from the 1 January 2009, 
rather than 1st June 2008 as provided for in the Contract.  
 

                                        
1 Circular 06/2009 
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On the 26 August 2009 the then Minister wrote to the IHCA, of which Dr Hogan and McDermott are 
members, outlining that she was only in a position to sanction part-payment of the new salary rates due to 
the serious state of the public finances and because of the urgent need to address financial pressures on 
the HSE to enable it to avoid service level reduction. She referred to the decision taken by Government on 
the 8 July 2008 not to implement the pending increases recommended by the Review Body on Higher 
Remuneration in the Public Sector (in its Report No. 42) which the Government announced would be 
reviewed in September 2010 “but without commitment at this stage to the outcome” and proposed 
reviewing the matter of deferred salary increases for medical consultants on the same basis. The payment 
set out at Clause 23(d) (iii) of the Consultants’ Contract 2008 and scheduled to be paid on the 1 June 2009 
has not yet been sanctioned by the Minister and no related funding provided to the HSE.  
 
5. Timetable of complaints from initiation to conclusion 
 
In 2010 Dr Hogan submitted a claim to a Right’s Commissioner under the Payment of Wages Act. The claim 
was heard in August 2010 and April 2011. The National Director of HR and Department of Health officials 
represented the management side. The Rights Commissioner ruling issued in October 2012. The Right’s 
Commissioner ruled against Dr Hogan. Dr Hogan then appealed to the Employment Appeals Tribunal in 
2013. Dr Hogan’s appeal was heard initially in 2013 and then postponed pending resolution of a High Court 
case relating to Dr McDermott’s appeal below 
 
Dr McDermott submitted a claim to a Rights Commissioner under the Payment of Wages Act in August 
2011. The Rights Commissioner issued a ruling in February 2012 rejecting his claim. Dr McDermott then 
appealed to the Employment Appeals Tribunal whereupon the HSE appealed the basis for his appeal to the 
High Court on point of law. The High Court rejected the HSE appeal in June 2014.   
 
The EAT then heard both the Hogan and McDermott appeals in January and March 2015. It issued a 
decision granting their appeals on 18th December 2015. Following engagement with the Department of 
Health, the HSE appealed the EAT ruling in January 2016. Dr Hogan also appealed the EAT ruling on the 
basis that the sum of money awarded was lower than his claim. The High Court appeal was scheduled for 
hearing on 26th and 27th January 2017.  
 
On 25th January 2017 the HSE withdrew its appeal. This followed engagement with the Department of 
Health and the Department of Public Expenditure and Reform. The HSE then negotiated an agreement. No 
order was made by the Court to implement the terms of the Determinations of the EAT. Dr McDermott will 
be paid his award of €14,000 and Dr Hogan his awards of €37,989 and €61,887 respectively (total: 
€113,876). The total cost of the above €212,276.   
 
In summary, the matter was concluded on a without prejudice basis. 
 
6. Nature and implications of claims by Dr Hogan and McDermott 
 
The essence of Dr Hogan’s and Dr McDermott’s complaints under the Payment of Wages Act is that the 
non-implementation by the HSE of a final phase of pay increases as set out in the Consultants’ Contract 
2008 amounts to an unlawful deduction from their wages within the meaning of the Act. 
 
Given the HSE has not proceeded with its appeal of the EAT ruling, the HSE and HSE funded employers may 
similar claims from other Consultants. While approximately 2,000 Consultants are understood to be in a 
similar position the statute of limitations which limits the time period during which claims can be made will 
limit exposure. The HSE is aware of one additional claim to date.  
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Noting the above, the EAT has been replaced by the Labour Court under the 2015 Workplace Relations Act 
and therefore any other Consultants who want to make a payment of wages claim must now make a 
complaint to an Adjudication Officer, there can be an appeal to the Labour Court and a final appeal to the 
High Court.  
 
Entirely separately to the claims made by Dr Hogan and Dr McDermott under the Payment of Wages Act 
and the related EAT ruling, 503 Consultants have instituted High Court Actions against the Minister for 
Finance, Minister for Health, the HSE and – in some cases – against individual HSE-funded agencies 
regarding breach of contract. They argue that the failure to pay agreed salaries in 2009 relating to 2008 and 
subsequent years is a breach of contract. Some Consultants are also challenging the provisions of the 
Financial Emergency Measures in the Public Interest Acts (FEMPI). The HSE is liaising with the Departments 
of Health and Public Expenditure and Reform on the defence of these claims. The Government position is 
that it will robustly defend these claims in the public interest.   
 
Throughout this process and since the establishment of the HSE all matters relating to Consultant pay have 
been the subject of joint discussions between the HSE, DoH and the Department of Public Expenditure and 
Reform (DPER). The approach to the cases described above has been the subject of Ministerial sanction.  
 
Rosarii Mannion 
National Director 
Human Resources Division 
Health Service Executive 


