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25th November 2015  

 

 

Ms. Margaret Falsey, 
Committee Secretariat, 
Committee of Public Accounts, 
Leinster House, 
Dublin 2. 
 
 
 
Dear Ms. Falsey, 
 
I refer to recent correspondence from the Committee to Mr. Tony O’Brien, Director General 
in respect of follow up issues from our recent attendance at the committee.   
 
I attach below response to issues 1, 2, 3 & 9 in the correspondence. The other matters are 
being progressed and I will forward the replies to them as soon as possible.  
 
 
Issue 1 - Issues that gave rise to the unprompted voluntary disclosure to Revenue 
 
Background to the unprompted voluntary disclosure 
 
Back in 2009 the HSE voluntarily signed up to the Revenue’s Co-operative Framework and 
the organisation engages with the Revenue Commissioners on a regular basis. Furthermore, 
the Code of Practice for Governance of State Bodies requires State Bodies to be exemplary 
in their compliance with taxation laws and to ensure that all tax liabilities are paid on or 
before the relevant due dates. The HSE as a State Body has already incorporated taxation 
into its National Financial Regulations as they apply to tax 
(http://www.hse.ie/eng/staff/Resources/Financial%20Regulations/) these represent the 
high level framework within which the internal financial control system of the HSE operates. 
 
In 2012, in light of the above mentioned obligations, the HSE decided to commission an 
external advisor to conduct a full tax risk assessment of the organisation.  
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The purpose of this risk assessment was to seek to identify specific areas of non-compliance 
or potential non-compliance and to comment on the tax related processes and controls 
applied by the HSE. The risk assessment was completed in December 2012 and identified 
the following issues: 
 
 The size, complexity and fragmented nature of the HSE increased the tax risk profile of 

the organisation on a number of fronts; 
 The fact that the HSE did not have a dedicated tax function or experienced tax qualified 

personnel increased the tax risk profile; 
 The tax treatment adopted by one area in the HSE could undermine the treatment 

adopted in another area;  
 That there was significant investment required to update systems and up skill the 

personnel at lower levels of the organisation who play a fundamental role in ensuring 
HSE’s tax compliance; and 

 That there were a number of areas within HSE regions where the tax risk was high. 
 
This risk assessment made a number of recommendations to address the identified issues. 
The principle recommendation was to carry out a comprehensive self review exercise for 
each HSE region. The qualifying unprompted voluntary disclosure submitted to Revenue on 
17 December 2014 contained the various tax exposures identified from that review and the 
quantification of the tax liabilities under the following tax heads: 
 
 PAYE/PRSI 
 VAT 
 Relevant Contracts Tax (“RCT”) 
 Professional Services Withholding Tax (“PSWT”) 
 
The risk assessment also recommended that: 
 
 HSE staff members be given training/guidance necessary to enable them to (1) complete 

the self review exercise and (2) ensure ongoing compliance; 
 A formal tax governance structure be implemented which incorporates quantitative, 

measurable metrics which will facilitate the management of tax risk with the HSE at all 
levels; and 

 A tax department be created within the HSE (comprising 3/4 experienced tax 
professionals) as part of the new governance structure. 

 
Matters included in the Unprompted Voluntary Disclosure 
 
The tax underpayments in payroll taxes and VAT arose in respect of the following issues: 
 
PAYE/PRSI 
 
 Contractors (52%); 
 Foreign agency workers (30%) 
 Other payroll related matters (18%)  
 



  

 
 
The contractors’ amount primarily relates to service providers who were paid through 
accounts payable rather than payroll as they were treated as engaged under a contract for 
service rather than a contract of service. Upon review it was determined that a number of 
these contractors could be regarded as employees for payroll tax purposes. As a result, the 
HSE had a payroll tax liability in relation to them. This liability was primarily an Employer 
PRSI liability. 
 
The foreign agency amount relates to cases where the foreign agency did not operate Irish 
payroll taxes on staff provided to the HSE, in circumstances where the payroll tax was due, 
with the result that a secondary liability arose for the HSE. 
 
The other payroll related matters are primarily related to emergency on call payments and 
fixed travel allowance schemes operated for Home Helps and Public Health Nurses. These 
employee claims were treated as not taxable as they were being made to compensate for 
travel expenses validly incurred.  However, upon detailed review of the claims under the 
self review exercise it was identified that some travel expense claims, did not, in all cases, 
meet all of the conditions necessary for them to be reimbursed without the deduction of 
payroll tax. 
 
VAT 
 Goods from abroad which had been self accounted for on a reverse charge basis at an 

incorrect rate; and 
 VAT not charged on non medical supplies (e.g. canteens and car parks). 
 
 
Actions taken 
The HSE has taken significant actions to rectify its tax position and made the submission of 
the unprompted voluntary disclosure on 17 December 2014. In addition, the HSE has 
undertaken a number of procedural actions to address the tax issues identified going 
forward. The main actions taken are as follows:  
 
 An internal Tax Department has been established and qualified experienced tax staff 

have been hired to staff that department;  
 Guidance notes and explanatory memos on a broad range of common issues arising in 

the HSE across the tax heads have also been prepared by the HSE Tax Department and 
are now available on the HSE intranet site to all staff; 

 The establishment of the HSE tax department has also ensured the centralisation and 
co-ordination of tax matters across the HSE; 

 The HSE tax department are in the process of rolling out a training programme on 
taxation matters to lower level personnel to provide the upskilling required to continue 
the improvement in tax compliance; 

 The HSE are putting in place a formal tax governance structure to ensure that the 
appropriate tax treatment is taken account of in all decisions going forward; 

 The completion of the self review exercise for 2011-2013 has also led to a greater 
understanding, knowledge and awareness of tax matters throughout the finance and 
shared service functions within the HSE; 

 Communication lines have been improved between various departments within the HSE 
to ensure that tax input is sought on commercial matters going forward; 



  

 
 

 
 The HSE is currently finalising its own internal tax review of 2014; and  
 The HSE tax department is working collaboratively with relevant service and financial 

staff across the HSE to support improvements across all areas of taxes and to create an 
even stronger culture of tax compliance. 

 
 
 
Issue 2 - A note on the investigation carried out by the HSE into issues relating to the 
contracts of Eurosurgical Limited 
 
In September of 2014 the Minister for Health received correspondence from Deputy Stagg, 
which was copied to the Minster for Justice, enclosing specific allegations made to the 
Gardaí in June 2014 against staff at 5 hospitals, both public and private, namely Bon Secours 
Glasnevin, St. Vincent’s Private, St. Columcille’s, Tallaght and Mullingar. 
 
The HSE’s National Director of Internal Audit met with the Garda Bureau of Fraud 
Investigation (GBFI) in November 2014 and offered to provide any possible assistance that 
they might require in respect of the 2 HSE hospitals referred to in the communication from 
the Department and agreed with them to carry out a review in the HSE hospitals named by 
the whistleblower (i.e. Mullingar and St. Columcille’s) to ascertain any evidence to support 
the claims made and so assist the GBFI in their overall investigation into the allegations. 
 
The internal audits of St. Columcille’s and Mullingar and subsequently Tullamore identified 
deficiencies in purchase to pay controls but no evidence of wrongdoing. Although, it should 
be stated, that collusion between supplier and purchaser, as alleged in this case, is very 
difficult to be detected by management, internal audit and external audit. 
 
It is important to note that the whistleblower contacted, and it is our understanding also 
met the Gardai with specific allegations. However, the whistleblower did not meet or 
provide the Department or the HSE with any direct evidence of the allegations made. 
 
A Primetime Investigation programme in mid July 2015 made a number of claims of 
inappropriate behaviour in relation to the procurement of goods and services from 
Eurosurgical, a medical device company relating to St. Vincent’s public hospital and the 
Beacon private hospital. 
 
RTE asked to meet with the HSE Head of Procurement in advance of the airing of the 
programme at which he became aware of the allegations. 
Immediately on viewing of the Primetime Investigates programme, the HSE placed a freeze 
on the payment of invoices to Eurosurgical pending clarification of the issues raised and a 
meeting was held with the company on Monday 20th July. 
 
A number of actions were also initiated:  
 

 A review of total health spend for Eurosurgical Ltd was clarified at €6m in total of 

which €2m was in the voluntary sector  



  

 
 

 The National Clinical Lead for Medical Devices conducted a review on the cost of 

repairs for Wolf rigid and flexible scopes, wolf stack systems and Erbe diathermy 

machines in all HSE funded hospitals that currently have a service contract with 

Eurosurgical. There appears to be no adverse findings. 

 Consideration was given as to the continuing relationship with the company. 

Continuity of service to ensure the provision of safe patient services was central to 

the decision to continue trading with the company until evidence of wrongdoing was 

clear and possible alternative arrangements could be made.  

 A meeting was held with the Gardaí and our understanding is that their inquiries are 

ongoing. We have undertaken to keep them informed of our enquiries. We 

understand that they have not received any specific evidence to enable them to 

commence a prosecution. 

 We have also met with the Chief Procurement Officer, Office of Government 

Procurement (OGP) to keep him appraised of issues.   

 
HSE commissioned Deloitte to conduct an independent review of a sample of HSE 
transactions with Eurosurgical. Deloitte’s report identified some price and VAT variations 
which are not necessarily incorrect but in the current circumstances warrant further 
investigation (currently ongoing). The HSE has scheduled a meeting with Eurosurgical 
Limited to address these issues. 
 
 
Issue 3 - A breakdown of the total contingent liability of €1.2bn being handled by the 
State Claims Agency 
 
How is the Estimated Liability Calculated. 
In order to appropriately respond to this enquiry its important that the Committee 
understands the nature of the estimated liability in the first instance. The €1.2bn is  based 
on the State Claims Agencie’s best current estimate of the cost of resolving all known open 
claims at a specific point in time.   It includes all foreseeable costs such as settlement 
amount, claimant legal costs and all relevant defence costs and it is based on actuarial 
principles.  The outstanding estimated liability as at the end of 2014 is based on a portfolio 
of claims of which almost 90% were initiated in the preceding 5 years.  Other matters such 
as precedent cases , inflation and the real rate of return can also have a significant impact 
on costs.  The estimate does change based on the impact of any new information that is 
relevant to the open claims.  It will be adjusted as new claims are notified or open claims 
are resolved. 
 
Breakdown of the €1.2bn 
The table below breaks down the estimated liability as at 31 December 2014 as requested. 
It shows the number of outstanding claims by category ( Clinical Indemnity or General 
Indemnity). 
 
 
 



  

 
 

No of Claims Scheme Estimated Liability €ms 

2807 Clinical Indemnity (CIS)                                                         1,139  

1693 General Indemnity (GIS)                                                            138  

                   4,500  Totals                                                         1,277  

 
This is the estimated liability for all known claims that were notified as at 31 December 
2014.  It includes all claims prior to 2014 that were not settled during FY2014 as well as any 
new claims that were notified to the State Claims Agency during 2014 and is  subject to 
revision as information changes.  This estimate is not included in the accounts of the HSE, it 
is noted as a contingent liability as State Claims cases are accounted on a cash basis in the 
Annual Financial Statements of the HSE. 
 
Breakdown of 2014 Expenditure 
The table below analyses the estimated liability as at 31 December 2014 showing the 
impact of new claims that were added during FY2014. 
 

Scheme in €ms Estimated Liability 2014 FY2014 Claims  Pre 2014 Claims  

    Clinical Indemnity                                  1,139                      200                       939  

General Indemnity                                     138                        41                          97 

    Totals                                  1,277                    241                   1,036  

 

This table indicates that €241m of new claims was added during FY2014 based on current 
methodology and all known information.   90% of the pre 2014 claims position has been 
added in the previous 5 years giving an aging profile of claims as shown below: 

 

Aging of Estimate Value €ms 

  Less than 1 year                                     241  

From 2 to 5 years                                     908  

Greater than 5 years                                     128  

  Total of Estimate                                  1,277  

Further note that the State Claims Agency have to review all outstanding / unsettled claims 
at the year end which means that the position from year to year is subject to amendment as 
the estimate is not a final value until it is either settled or discharged.  The table below 
demonstates the movement between the estimated liability as at 31 December 2013 and 
December 2014. 

 

 



  

 
 

Analysis of Movement FY2013 to FY2014 €ms 

  Estimated Liability as at 31 December 2013 (Per AFS) 1,084 

Additional liability required for 2013  76 

Payments made in FY2014  (124) 

New Claims added FY2014 241 

  Total Estimated Liability as at 31 December 2014 ( Per AFS) 1,277 

 
 
Issue 9 - A note on the operation of local panels used to appoint speech and language 
therapists 
 
From time to time HSE Recruitment Service conducts recruitment competitions and forms 
recruitment panels to meet service needs.  Panels are generally formed for 12 month 
periods but occasionally may be extended for longer periods. 
 
The National Recruitment Service (NRS) is currently running a competition for Speech & 
Language Therapists countrywide.  Interviews are planned for early December and it is 
expected that a panel will be formed from this process. 
 
Temporary vacancies tend to be recruited by way of local competition rather than national. 
For example, the South East recently held a competition to fill a Speech & Language 
therapist position arising from Maternity Leave. The National Recruitment Service therefore 
gave permission for a local competition to fill the temporary post. A panel was created to 
cover this post and any other temporary vacancies in the short term. This panel was for 
temporary posts only.   
 
Where The National Recruitment Service has a panel in place this takes precedence over 
local arrangements. 
 
 
If any further information is required please do not hesitate to contact me. 
 
 
Yours sincerely, 
 
 
 

_________________ 

 

RRaayy  MMiittcchheellll  

AAssssiissttaanntt  NNaattiioonnaall  DDiirreeccttoorr  

PPaarrlliiaammeennttaarryy  AAffffaaiirrss  DDiivviissiioonn  

 
 




