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CREDIT in the Agricultural sector is of systemic importance.

It is not the same as the systemic importance of the liquidity/solvency of 
the retail banks’ payments system.

The overall importance of the agricultural sector to society in general 
and especially for the economic health of the rural economy is significant.

Credit in the Agricultural Sector has always been of systemic 
importance. For instance, the tenant purchase schemes culminating in the 
1923 legislation making available, on long-term favourable rates, capital 
for tenants to buy out the landlords.

The establishment of the Agricultural Credit Corporation was a bespoke 
intermediation platform for a discrete financial market with unique risk 
factors and maturity mismatch.

ACC was designed to underpin not just short term seasonal loans but 
real infrastructural investment on farms to speed the drive for increased 
production in an industry which needed creditor tolerance and a common 
collective purpose.

Writing in the late 1950’s Cearbhail Ó Dálaigh, later third President of 
Ireland, offered this legal “Common Good” justification for the statutory 
land acquisition powers of the Land Commission and argued for an 
acceleration of intergenerational land transfer via Land Commission 
monitored leasing to young landless, (later to be the basis for the EC’s 
Farm Retirement Scheme, Directive 72/160) “the legislature (both British 
and Irish) recognised that there existed on Irish land, because of historical 
reasons, past confiscations and land wars, an exceptional sociological and 
humanitarian, as well as economic problem, to be solved.”

The legislature has clothed the Land Commission with great powers of 
a highly coercive character. It did it for an express and special purpose, e.g. 
to heal, as far as land can do it, congestion, by enlarging as far as possible, 
the uneconomic holding, which is, unfortunately, two thirds of all holdings 
in the country.”

The Irish banks, together with ACC, continued to advance loans for land 
purchase, but the ACC specialised in the particular needs of the farmer. 
ACC’s working capital was public money, borrowed as part of the State’s 
capital programme.

A cursory glance at the Second Programme for Economic Expansion 
(1964) confirms the central role envisaged for the ACC in the Sixties (and as 
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public investment out of the public purse) it was to be recapitalised (mostly 
National loan finance) and new products made available for specific uses.

This was an era of step change for agriculture in mechanisation and in 
quality. Produce exported paid for consumer goods imported. Later in the 
Sixties we had the first Keynesian current budget deficit, and free secondary 
education. Both paid off handsomely.

In turn, and in time, the economies in hinterland towns came to rely on 
that productivity and the capital invested in rebuilding the towns’ fabric, 
whether realised or borrowed, still features and is, of course, currently at 
risk of forfeiture at the instance of collateral recovery agencies. Without 
a substantial local agriculture in local ownership, towns will be blighted.

There’s an eco-system for capital and credit in Rural Ireland. We would 
do well not to forget that.

The clear view taken, even after (if not indeed, especially after our 
joining the Common Market in 1973) was that agriculture, and banking for 
agricultural purposes, was to be a matter of public (systemic) importance 
and it’s public bankers were to operate according to measuring the profile 
and sustainability maturity mismatch governed primarily by the needs of 
farmers, and not any solvency issues with the publicly funded bank.

The “special” off-market status of agriculture remains the foundation 
stone of the EU, even when “reformed.”

It was a time of mutual building societies for housing and no 
“repossessions” to speak of. It was a time of informed “fresh start” debt 
restructuring and discharge for farmers hit by seasonal or animal welfare 
shocks. It was not a time for “securitisation,” or the sale of non-performing 
loans for collateral recovery. (Loans secured by mortgage were not 
described, in shadow banking lingo, as “collateralised debt obligations,” 
as they are now.)

In those days we did not have (much) proprietary trading by retail banks, 
or special investment vehicles (on or off balance sheet). We didn’t know 
what a derivative was, or a credit default swap. The new world of banking 
is not geared for agricultural lending. Put simply, the banks do not “get” 
agriculture - their business model will not allow it.

Between banking, as we now know it, and agriculture, as we now know 
it, there is mismatch.

It requires an approach to credit and impaired credit which is “sui 
generis,” and unique to farm enterprise.

This Bill, the Impaired Farm Credit Bill 2022 is an invitation to 
all stakeholders to engage in a searching reappraisal of the current 
dysfunction in banking for agriculture.

The usual gang of anonymous lobbyists will beat a path to the doors of 
any Minister who might “appreciate” a briefing on the measures in this Bill, 
in the now standard routine used to block or delay open discussion. Let them, 
instead, come on record and direct their observations to the Committees of 
Oireachtas Éireann, where they can be the subject of constructive analysis.

It would be nice, for once, to hear a Minister undertaking to put on the 
record of the house a full record of all comment he receives, front door, or 
back channel. Such an undertaking might be the key to open debate.
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KEY ISSUES
1. EU Directive (EU) 2019/1023 dated 20 June 2019, states:

“Insolvency” - “A restructuring framework should be available before a 
debtor becomes insolvent under National Law.” (The word to be borne in 
mind is “before”).

“Insolvency procedures should include procedures that could lead to a 
restructuring of the debtor.”

“A valuation of the debtor as a going concern should take into account 
the debtor’s business in the longer term, as opposed to the liquidation 
value.”

“Where the restructuring plan needs to be confirmed by means of a 
cross-class cram-down, the appointment of a practitioner in the field of 
restructuring need not be mandatory,” and “Member States (are) required to 
put in place preventative restructuring procedures . . . with the possibility of 
a discharge of debt for honest entrepreneurs,” though “it should be possible 
for Member States to exclude soured debts from eligibility for discharge 
only up to the value of the collateral as determined by National Law.”

This Directive was supposed to be “transposed” by the Government 
into Irish Law by legislators or Statutory Instrument under the 1972 Act, 
by 17th July 2021 (unless we have “encountered particular difficulties - 
which we should have been notified of by 17 January 2021). So, come 17 
July 2021, this Directive is, by default, incorporated into and part of Irish 
National Law.

There was a public consultation process which ended in March 2020. 
Perhaps we offered Brussels, as an excuse for delay, that the Government 
was considering yet another Amendment Act to the Personal Insolvency 
Act 2012 to 2015. Will this be the fifth such piece of amending legislation? 
Either way, delay is not helping the debtor’s position, and one must wonder 
whether this delay is contrived.

Or perhaps the agenda for Covid-related relief for the SME sector 
has been more urgent. The relevant Minister, many months after the UK 
Parliament passed its Corporate Insolvency and Recovery Act 2020, 
referred these matters to the Committee on Company Law Reform. That 
has now reported, and there was a second public consultation process.

Credit is “impaired” when an event of default has occurred, as defined 
in the loan agreement. But it shouldn’t mean game over. A cashflow 
difficulty may qualify for the “insolvency” label, but a bankruptcy sale is 
no longer the preferred outcome for the economy. We are all too familiar 
with the liquidity/solvency slippery slope but in today’s world of finance 
there are two clear trends. We have liquidity as a flow, and not a stack 
(and a worldwide liquidity boom geared as never before). And we have the 
reforms of resolution process for over indebtedness both in the corporate 
and personal sectors.

The notion of a Receiver enjoying unchecked repossession of a secured 
asset is out of line with modern debt resolution thinking. When Tánaiste 
Leo Varadkar told Deputy Carol Nolan in September 2020 that a Receiver 
couldn’t sell a farm without a Court Order, he was wrong. But his instincts 
were right: in equity, Receivers’ powers should be subject to Court 
supervision.

The face value of collateral (meaning, the asset pledged as security) is 
no longer equal to the discounted present value of “receivables” due over 
the term of the loan. The loan, as an asset, often changes hands below book 
value, and the lender’s response to an event of default is not, as heretofore, 
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bankruptcy of the debtor, but instead, a sale of the loan to collateral recovery 
players (“vulture funds”) with a short term turnaround business model.

What the creditor recovers in a debtor’s settlement agreement is not 
a systemic liquidity concern. Of course, the debtor’s available finances 
are in play but the viability of his loans into the future must be assessed. 
“Clampdown” should operate to cap speculative gains for the assignee 
creditors out of line with its actual loss on paper. The EU insists on what’s 
described as the “best-interest-of-creditors” test, similar to one Personal 
Insolvency Act Section 107(1)(d)(i).

1. The Principal Private Residence Exception

The 2015 Act which amended the Personal Insolvency Act 2012 
added Section 115A to the insolvency legislation and, in so doing, added 
significant weight to s.104. Now every effort must be made to so arrange 
the affairs of the debtor that he and his family may be able to continue to 
reside in the homeplace.

“The public interest is in the maintenance of a debtor’s occupation and 
ownership of a principal private residence. That social and common good is 
concretely referable to the continued occupation by a debtor of a principal 
private residence.” (High Court judgement in J.D. 2017 IEHC 119 par 32).

In a 2019 judgement (Pars 2019 IEHC 56, par 95) the High Court 
noted that the preservation of a right to live in a premises “has particular 
resonance in present circumstances where homelessness has become all 
too prevalent.”

The provisions in this Bill are a logical extension of that principle to 
cases of farm indebtedness. The farmhouse should be considered as 
separate from and subject to different procedures from the farmlands, even 
though both “parcels” are not so distinguished in the loan and mortgage 
documentation. The collateral is to be “disaggregated” into two parcels.

It is of interest to note that in most US States the law is that the 
“Homestead” cannot be taken as security for farm loans. Nor can it be 
“repossessed” for farm debt. American investment banks which market 
RMBS Securities are familiar with this exemption in farm mortgages (the 
“M” in RMBS) and must be astonished that it does not apply here too.

As provided for in most State’s laws, it is for the farmer to mark out 
the boundaries of the homestead parcel, and the Impaired Farm Credit Act 
will provide likewise but, as it is an after the event carve out, a dispute on 
boundaries will have to be resolved by Court Order.

OVERVIEW OF THE BILL’S PROVISIONS
A. A Moratorium Monitored by a Receiver

A Receiver of the farmlands appointed under a Mortgagee’s powers will 
be regulated as a Court Officer and as a Credit Servicer. His responsibilities 
as agent of the debtor are confirmed. These will now also include acting 
as monitor of the farm enterprise (not merely the security property) 
during a “breathing space” moratorium period to allow the parties explore 
a sustainable resolution of the financial difficulties of the enterprise. 
The monitored moratorium concept is borrowed from the UK’s 2006 
Companies Act part 26A “for companies in financial difficulty”. During 
the moratorium the Receiver will not be permitted to negotiate the sale of 
the security or place it on the market, and farming will continue as usual. 
At the conclusion of the moratorium a Farm Debt Settlement Arrangement 
will be subject to Court approval, and the PIA Section 115A veto override 
will be open to the Court, mutatis mutandis. EU Directive 2019/1023 will 
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be followed, with appropriate discharge of debt structured through cram-
down.

B. The Excluded Parcel: The Farmhouse

Even after the division of the collateral into two parcels, the farmlands 
and the farmhouse, the debt remains charged on both, but for the farmhouse 
the Code of Conduct on mortgage arrears, including MARP, will apply. The 
relevant provisions of the Land and Conveyancing Law Reform Act 2009 
will apply as for a home loan, including Section 97 which bars the right 
of a mortgagee to repossess without Court Order. Payments made on the 
loan will be credited, firstly, to the outstanding balance on the farmhouse. 
Fixing the perimeter of the farmhouse, as defined, will be primarily for the 
family of the farmer but subject to Court Ruling, if later disputed. Certain 
longstanding difficulties with the Partition Act are resolved and co-owners 
rights are enforced, confirming a recent Supreme Court ruling (Provost v 
Kenny).

C. The Inactive Co-Borrower

The co-owner can sometimes be casually involved as a co-borrower 
although not a farmer. The law currently offers little protection. The 
spouse’s version of events is usually undocumented, and the banks’ formal 
files are rarely opened to the Court. With the “presumed” admissibility 
of these hearsay records “as evidence of the truth of the record,” since 
the Oireachtas passed the Civil Law and Criminal Law Miscellaneous 
Provisions Act 2020, the scales of justice favour the lender if there is a 
factual dispute. Where a fact is “presumed” it can’t be disputed. But where 
a fact is “deemed” to be true, it is a legal fiction and fixed for the purposes 
of the litigation. The Bill makes use of both these devices to rebalance 
the parties in regard to the proofs, with particular emphasis on the 
responsibilities of the lender at the outset, the full application of Consumer 
Rights for the non-farming co-borrower.

D. Proactive Measures to Secure the Future

Difficulties in predicting the impact of anticipated exogenous shocks 
(Brexit, CAP reform, Climate and Weather extremes) make formal risk 
assessment for credit to the farming sector a matter of guesswork. But the 
sector will clearly need more credit. Standard intermediation will not be 
enough. The State has an opportunity of itself creating cross-border access 
to liquidity pools which cater for investors (including, in particular, ESG 
funds) at competitive rates. The NTMA can offer such funds credit default 
swaps. Accepting, as we must, that credit to agriculture is specialised and 
more risky (even before “just transition” is factored) it is time to harness 
speculative capital through modern money market pathways. Time, in other 
words, to engage in the EU’s Capital Markets Union agenda.

Where a Farm Debt Settlement Arrangement is allowing for debt 
discharge and/or warehousing, allowance can also be made for the ongoing 
costs of new second mortgage credit. The Central Bank has the network 
contacts to be an introductory agency to European Funds, mentoring Irish 
farmers without involvement as counterparty. The liquidity is there for the 
asking.

Reimagining agriculture is the work in progress at this time. The 
Common Good is best served by keeping Irish land in the hands of Irish 
farmers. Food security issues are also in play, but the Nation’s patrimony, 
as the sovereign asset, must be shielded against disinterested speculators. 
Rein acting section 12 of the 1965 Land Act will filter all land transfers 
through the Minister’s hands and his scope of discretion within EU 
Principles is more extensive than might at first appear.
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There may come a time when farmland threatened with foreclosure, 
and with no prospect of Farm Debt Settlement Arrangement, for whatever 
reason, must be optioned to the State, to be returned to full State ownership 
but under the stewardship of the farmer prepared to manage the lands to 
benefit the environment through biodiversity and even rewilding.

Mattie McGrath TD, Michael Healy Rae TD, Carol Nolan TD, 
Richard O’Donoghue TD, Danny Healy Rae TD, Michael Collins TD
Aibreán, 2022.

Wt. —. 145. 4/22. Essentra. (92139). Gr. 30-15.


