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Purpose of the Bill
The purpose of this Bill is to amend the Planning and Development Act 

2000 (the Act) at Part XA to streamline substitute consent procedures for 
applications to regularise existing developments requiring retrospective 
Environmental Impact Assessment (EIA) or Appropriate Assessment (AA), 
to provide for a single-stage application process, including by the deletion 
of the initial leave to appeal stage.

Amendments are also proposed to extend section 37L of the Act, which 
currently allows simultaneous applications for any future development to 
An Bord Pleanála along with substitute consent applications for certain 
quarries, to apply to all types of developments.

Related amendments are also proposed to Section 34(12) of the Act 
which will require planning authorities and An Bord Pleanála to screen an 
application for retention permission for EIA and AA, and refuse to consider 
applications for retention of unauthorised development where either EIA or 
AA are screened in.

This Bill follows on from prior, interim amendments to the substitute 
consent process, introduced by sections 6, 7 and 8 of the Planning and 
Development, and Residential Tenancies, Act 2020 (No. 27 of 2020) (the 
2020 Act), as enacted on 19 December 2020. This 2020 legislation was 
introduced in response to the Supreme Court judgement issued on 1 July 
2020 in the “Ballysax/ McQuaid” cases - three joined appeal cases relating 
to two quarries (An Taisce v An Bord Pleanála, An Taisce v An Bord 
Pleanála, and Sweetman v An Bord Pleanála).

Provisions of the Bill
Section 1 - Definitions

Section 1 provides a definition for the “Principal Act”, which means the 
Planning and Development Act 2000, and a definition of “Board”, which 
means An Bord Pleanála, in this Bill.

Section 2 - Amendment of section 7 of Principal Act
Amendments are made to section 7 of Principal Act to reflect technical 

and drafting changes resulting from the subsequent amendments.
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Section 3 - Amendment of section 34 of Principal Act
Section 34 of the Principal Act concerns planning applications to 

planning authorities. Section 34(12) currently precludes planning 
authorities from considering an application for retention in respect of an 
existing unauthorised development where, had a planning application been 
made for that development before it commenced, a) an Environmental 
Impact Assessment (EIA), b) a determination as to whether for EIA is 
required, or c) an Appropriate Assessment (AA), would have been required 
to be carried out in respect of that application.

Amendments are made at subsection (12) to provide for:

• Extending the prohibition on consideration of a retention application 
for unauthorised development required to be subject to an EIA/AA to 
include the Board in the case of an application made to it or an appeal 
of decision by a planning authority to a grant of retention.

• Where considering EIA/AA requirements of existing development 
seeking retention, planning authorities/the Board should consider 
whether EIA/AA was or is required in respect of the development. 
At present, planning authorities are only obliged to consider EIA/AA 
requirements that would have applied had a prior application been 
made before the development commenced. This amendment will 
require the planning authority/Board to consider both past and present 
EIA or AA requirements applicable to the development, extending 
the current obligation that only the EIA/AA position at the time the 
development took place (which may be disputed or unclear) must be 
considered.

• The purpose of the amendments recasting Section 34(12)(a) and (b) is 
on the basis that paragraph (a) already requires the planning authority 
to consider both whether a mandatory above threshold EIA is required 
and to make a screening determination in the case of sub-threshold EIA 
development. Following this, Section 34(12)(b), which precludes the 
consideration of retention applications for developments that would 
have required a determination as to whether an EIA is required to 
be carried out (i.e. screening of sub-threshold EIA development), is 
deleted.

• Subsection (12A) is amended to reflect the recasting of paragraphs at 
subsection (12).

Section 4 - Amendment of sections 37 of Principal Act
Section 37 of the Principal Act concerns planning appeals to the Board. 

This section amends the process of appeals to the Board to reflect the 
changes to section 34 of the Principal Act, as introduced in section 3 of 
this Bill. For example, where the Board refuses to consider an application 
on appeal under section 37 pursuant to section 34(12) due to EIA/AA 
being required, the application to retain unauthorised development shall be 
deemed to be withdrawn.

Section 5 - Amendment of sections 37L of Principal Act
These sections of the Principal Act concern simultaneous applications 

for future development under Section 37L-P, which are currently limited 
to substitute consent applications for further quarrying, pursuant to Section 
261A. These amendments extend the simultaneous application provisions 
and widen the availability of the future development consent assessed 
concurrently by the Board with any substitute consent application to all 
types of development (not just Section 261A quarries for future quarrying 
as was previously the case).
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As is currently the case in Section 37L of the Act of 2000, these 
amendments require that such applications for future development will not 
be decided until the substitute consent application (including consideration 
of exceptionality) has been decided, and the Board will be required to 
decide upon the application for future development at the same time or as 
soon as possible after a decision on the application for substitute consent.

Section 6 - Amendment of sections 37M of Principal Act
This section makes technical drafting amendments to section 37M of the 

Principal Act, to update EIA terminology.

Section 7 - Amendment of sections 37N of Principal Act
This section makes technical drafting amendments to section 37M of the 

Principal Act, to update EIA terminology.

Section 8 - Amendment of sections 37O of Principal Act
This section makes technical drafting amendments to section 37M of 

the Principal Act, to update EIA terminology. It also includes additional 
procedural matters relating to the EIA process.

Section 9 - Amendment of sections 37P of Principal Act
Section 37P of the Principal Act relates to regulation making powers of 

the Minister. The amendments in this section comprise technical drafting 
to ensure that the regulations in effect prior to the commencement of this 
section of the Act remain valid.

Section 10 - Amendment of section 104 of Principal Act
This section concerns the membership of the Board, and is amended to 

reflect the repeal of section 177C.

Section 11 - Amendment of section 144 of Principal Act
Section 144 concerns fees payable to the Board and is amended in 

subsection (1A), in paragraph (f), to reflect the deletion of the leave to 
apply stage.

Section 12 - Amendment of section 177A of Principal Act
This section of the Act provides definitions applicable to Part XA of 

the Act (Substitute Consent) and defines “exceptional circumstances” as 
construed in accordance with section 177D(2). Section 177D(2) lists the 
criteria to which the Board must have regard to in considering whether 
exceptional circumstances exist. Currently, the consideration of exceptional 
circumstances occurs both at the leave to apply for substitute consent stage 
under Section 177D and at the substitute consent decision stage under 
Section 177K(1A) (as amended by the Planning and Development, and 
Residential Tenancies, Act 2020). The leave stage at Sections 177C and 
177D are being repealed in their entirety while the exceptionality criteria at 
section 177D(2) being moved to new Section 177K(1J). Consequently, the 
definition is being amended to reflect the movement of the exceptionality 
criteria to the substantive application stage at Section 177D to new Section 
177K(1J).

The existing section 177K(2A)(b) includes a reference to “exceptional 
circumstances” in the context of the Board being required to making an 
EIA screening determination within 8 weeks except where it appears to 
the Board that it would not be possible or appropriate, because of the 
exceptional circumstances of the development (including in relation to the 
nature, complexity, location or size of such development) to do so. The use 
of the phrase “exceptional circumstances” in this paragraph of the Act is 
different to the use of the phrase elsewhere in the Act.
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The concept of “exceptional circumstances” at Section 177K(2A)(b) 
should be interpreted having regard to Article 4(6) of the EIA Directive 
and should not be construed in accordance to the exceptionality criteria 
for substitute consent under new Section 177K(1J) and accordingly, the 
definition of exceptional circumstances at Section 177A excludes Section 
177K(2A)(b) to clarify this point.

Section 13 - Amendment of section 177E of Principal Act
Section 177E is amended to:

• Allow pre-application consultations with the Board on proposed 
substitute consent applications.

• Allow any person who has carried out development (or the owner 
or occupier of the land) to apply to the Board for substitute consent 
in respect of development carried out where an EIA or AA, or both, 
was or is required and where the applicant considers exceptional 
circumstances exist.

• Require that either or both a remedial EIA report (EIAR) or remedial 
Natura Impact Statement (NIS) must accompany an application 
for substitute consent (including an NIS or EIAR in respect of any 
permitted development not yet carried out).

A key change here is that there is no need to apply for leave for substitute 
consent before entering the process outlined at 177E.

Section 14 - Amendment of section 177F of Principal Act
This section concerns technical drafting amendments with respect to 

remedial environmental impact statements as a result of the substantive 
changes in the Bill.

Section 15 - Amendment of section 177I of Principal Act
This section concerns technical drafting amendments with respect to the 

report of the Planning Authority as a result of the substantive changes in the 
Bill, and confirms that the period of 10 weeks for the Planning Authority to 
submit its report to the Board shall run from the date of receipt of additional 
documents if received, pursuant to Section 177E(6).

Section 16 - Amendment of section 177K of Principal Act
Section 177K is amended to restate the exceptionality criteria, which 

the Board must have regard to in being satisfied whether exceptional 
circumstances exist in order to justify a grant of substitute consent, from 
Section 177D in in the substantive application stage at Section 177K(1J) 
instead.

Additionally, provisions are made for the Board to request a remedial 
EIAR, an EIAR, a remedial NIS or an NIS if required (if one was not 
submitted), as well as further technical drafting amendments relating to the 
above changes.

Section 17 - Amendment of section 177L of Principal Act
This section is amended to reflect the repeal of section 177D, which 

related to applications for leave.

Section 18 - Amendment of section 177M of Principal Act
This section is amended to reflect the repeal of section 177D, which 

related to applications for leave, and amends a reference to section 261A, 
which is largely expended, and channels applications to 177E, which has 
been amended.
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Section 19 - Amendment of section 177N of Principal Act
This section concerns ministerial regulations, and reflects the deletion of 

references to leave to apply.

Section 20 - Amendment of section 177O of Principal Act
This section concerns enforcement as a result of substitute consent 

process and is amended to reflect the changes in this Bill, including the 
deletion of the leave to appeal process.

Section 21 - Repeals
Section 21 provides for the following sections of the Act to be repealed:
(a) section 177B, relating to applications to apply for substitute consent 

where notice served by planning authority;
(b) section 177C, relating to applications for leave to apply for 

substitute consent where notice not served by planning authority;
(c) section 177D, relating to decisions of the Board on whether to grant 

leave to apply for substitute consent;
(d) section 177K(1A)(b) and (c), relating to references to the Board’s 

previous decisions on leave to appeal; and
(e) section 177K(1B) to (1I), relating to transitional provisions 

that were introduced by the Planning and Development, and 
Residential Tenancies, Act 2020 (27/2020).

Section 22 – Transitional Provisions
This section provides for the introduction of a number of transitional 

provisions to facilitate the completion of the assessment of ongoing 
substitute consent applications through the planning process.

Section 23 - Short title and commencement
This section provides the short title and collective citations to the Bill.

Financial Implications
There are no financial implications for the Exchequer arising from this 

Bill.

An Roinn Tithíochta, Rialtais Áitiúil agus Oidhreachta,
Márta, 2022.

Wt. —. 250. 3/22. Essentra. (91764). Gr. 30-15.




