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____________

AN BILLE UM NOCHTADH COSANTA (LEASÚ), 2022
PROTECTED DISCLOSURES (AMENDMENT) BILL 2022

____________

EXPLANATORY MEMORANDUM
____________

This explanatory memorandum does not form part of the Bill and 
does not purport to be a legal interpretation.

Purpose of Bill
The purpose of this legislation is to transpose Directive (EU) 2019/1937 

of the European Parliament and of the Council of 23 October 2019 on the 
protection of persons who report breaches of Union law. This Directive 
provides for a set of minimum standards for the protection of whistleblowers 
across the European Union. The legislation amends Ireland’s existing 
national whistleblower protection law – the Protected Disclosures Act 2014 
(“the 2014 Act”) – to give effect to the provisions of the Directive. The 
legislation also provides for the establishment of an Office of the Protected 
Disclosures Commissioner in the Office of the Ombudsman.

The core objectives of the Bill are to:

• Amend the 2014 Act to ensure that Ireland’s national whistleblower 
protection legislation remains as effective as possible.

• Give effect to the transposition of Directive 2019/1937 in Ireland.

• Expand the material scope of the 2014 Act so that “relevant 
wrongdoings” that may be reported under the Act includes all of the 
EU laws listed in the Directive.

• Expand the personal scope of the 2014 Act to include: volunteers; 
shareholders; persons belonging to the administrative, management or 
supervisory body of an undertaking; and persons whose work-based 
relationship is yet to begin in cases where information on relevant 
wrongdoings has been acquired during a recruitment process or other 
pre-contractual negotiation.

• Provide that all undertakings in the private sector with 50 or more 
employees and all public bodies shall establish formal channels and 
procedures for the making of protected disclosures by their workers. 
These channels and procedures shall provide for acknowledgement of 
all reports within 7 days, diligent follow-up of the reports received and 
the provision of feedback to the reporting person within 3 months.

• Provide that all prescribed persons shall establish formal channels and 
procedures for the making of protected disclosures by workers in the 
sectors they regulate or supervise. These channels and procedures shall 
provide for acknowledgement of all reports within 7 days, diligent 
follow-up of the reports received, the provision of feedback to the 
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reporting person within 3 months and communication of the final 
outcome of any investigations triggered by the report.

• Provide for the establishment of an Office of the Protected Disclosures 
Commissioner in the Office of the Ombudsman to receive and direct 
reports made under section 7 (disclosures to a prescribed person) and 
section 8 (disclosures to a Minister) of the Principal Act. Where reports 
cannot be directed to a suitable person, the Commissioner may, as a 
last resort, follow-up directly on a report he/she has received. Relevant 
powers of investigation are provided in this regard.

• Further enhance the protections for workers who suffer penalisation 
as a result of making a protected disclosure by reversing the burden of 
proof in civil proceedings, expanding the provision on interim relief to 
include forms of penalisation other than dismissal and providing for 
criminal penalties for penalisation.

PART 1

PRELIMINARY AND GENERAL

1. Short title and commencement
This sets out the short title of the Bill and makes provision for the 

Minister to commence the various provisions in the legislation in phases, 
if required.

2.	Definition
The Bill provides for amendments to the Protected Disclosures Act 

2014, which is referred to throughout as the “Principal Act”.

3. Repeals
This provides for the repeal of certain provisions of the Principal Act 

rendered redundant by the amendments provided for elsewhere in this Bill.

PART 2

AMENDMENTS TO PRINCIPAL ACT

Chapter 1

Application of Principal Act

4. Amendment of section 3 of Principal Act
This provides for amendments to the Interpretation section of the 

Principal Act, which sets out key common terms used in the legislation, 
including a number of key definitions from Article 5 of the Directive. The 
amendments of the definition of “employer” and “worker” provide for the 
expansion of the personal scope of the Principal Act, in accordance with 
Article 4 of the Directive, to include volunteers; shareholders; members 
of the administrative, management or supervisory body of an undertaking; 
and persons whose work-based relationship is yet to begin. The definition 
of “penalisation” is amended to include all forms of penalisation provided 
for in Article 19 of the Directive as well as those previously provided for 
in the Principal Act.
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5. Orders and regulations
This is a standard provision concerning the making of any orders and 

regulations under this legislation by the Minister and for said orders and 
regulations to be laid before the Oireachtas in accordance with established 
practice.

6. Amendment of section 5 of Principal Act
This provides for an amendment of the definition of a “protected 

disclosure” in the Principal Act to align with the conditions for protection 
at Article 6.1 of the Directive and to amend the definition of a “relevant 
wrongdoing” to include the EU laws within the material scope of Article 2 
of the Directive. It also provides that a matter solely concerning a personal 
employment grievance that only affects the reporting person is not a 
protected disclosure.

7. Anonymous reports
This provides, in accordance with Article 6.3 of the Directive, that 

persons who make reports anonymously remain entitled to all of the 
protections of the legislation if their identity is subsequently revealed and 
they suffer penalisation for having made a protected disclosure. It also 
provides, in accordance with Article 6.2 of the Directive, that nothing 
in this legislation shall oblige an employer who receives an anonymous 
disclosure in accordance with section 6 of the Principal Act to accept and 
follow up on said reports.

Chapter 2

Internal and external reporting channels and follow-up

8. Amendment of section 6 of Principal Act
This provides for amendments to section 6 of the Principal Act 

concerning disclosures made to a persons’ employer. It provides that private 
sector organisations with 50 or more employees must establish formal 
channels and procedures for their workers to make protected disclosures, 
in accordance with Article 8 of the Directive. It provides for a derogation 
from this obligation for employers with between 50 and 249 employees 
until 17 December 2023 as allowed by Article 26.2 of the Directive. It 
also provides that the Minister may, by order, reduce the threshold of 50 
employees for specified classes of employers, subject to a risk assessment 
and public consultation and that the Minister can make an order setting out 
how organisations should calculate the threshold of 50 employees.

9. Internal reporting channels and procedures
This sets out the how internal channels and procedures must be designed, 

operated and established by employers in accordance with Article 9 of the 
Directive. It provides that internal channels must be designed, established 
and operated in a secure manner; that all reports be acknowledged within 7 
days; that all reports be diligently followed up; and that feedback on actions 
taken or envisaged be given to the reporting person within 3 months. It also 
provides for the designation of an impartial staff member to operate the 
reporting channel.

10. Amendment of section 7 of the Principal Act
This amends the provisions of section 7 of the Principal Act concerning 

disclosures made to prescribed persons to align with the provisions of 
Article 11 of the Directive. It provides that prescribed persons must 
establish formal channels and procedures for workers in the sectors they 
regulate or supervise to make protected disclosures. It also provides that 
workers can make protected disclosures under section 7 to the Protected 
Disclosures Commissioner.
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11. External reporting channels and procedures
This sets out how external reporting channels and procedures must be 

designed, operated and established by prescribed persons in accordance 
with Articles 12, 13 and 14 of the Directive. It provides that internal 
channels must be designed, established and operated in a secure manner; 
that all reports be acknowledged within 7 days; that all reports (including 
anonymous reports) be diligently followed up; that feedback on actions 
taken or envisaged be given to the reporting person within 3 months (or 6 
months in duly justified cases); and that information on the final outcome 
of any investigations is given to the reporting person. It also provides for 
the designation of dedicated, trained staff to operate the reporting channel 
and the detailed information on how to report a protected disclosure that 
must be made available and easily accessible by the prescribed person.

12. Amendment of section 8 of the Principal Act
This amends the provisions of section 8 of the Principal Act concerning 

disclosures made to Ministers by workers in public bodies. It provides that 
a disclosure may only be made to a Minister if the worker has previously 
made a disclosure of substantially the same information either internally 
to their employer or externally to a prescribed person and no appropriate 
action has been taken unless the information concerns wrongdoing by 
the Head of a public body or is an emergency situation where there is an 
imminent or manifest danger to the public interest. It also provides that 
all disclosures made to Ministers shall be transmitted to the Protected 
Disclosures Commissioner for direct follow-up.

13. Amendment of section 10 of the Principal Act
This amends section 10 of the Principal Act concerning disclosures 

made to another person other than the worker’s employer, a prescribed 
person, a legal adviser or a Minister to align the conditions for reporting 
with Article 15 of the Directive. It provides that a person can only make a 
disclosure under this section if they have already made a disclosure under 
sections 6, 7 or 8 of the Principal Act and no appropriate action was taken 
or there is an imminent or manifest danger to the public interest or there is 
no prospect of the matter being addressed if a disclosure was made under 
sections 6, 7 or 8.

Chapter 3

Office of the Protected Disclosures Commissioner

14.	Office	of	the	Protected	Disclosures	Commissioner
These provisions insert a number of new sections between sections 

10 and 11 of the Principal Act concerning the establishment of the Office 
of the Protected Disclosures Commissioner and how the Disclosures 
Commissioner shall deal with protected disclosures made or transmitted 
to him/her:

Section 10A – Establishment of the Office of the Protected Disclosures 
Commissioner

This provides for the establishment of an Office of the Protected 
Disclosures Commissioner and that the Protected Disclosures Commissioner 
shall be the Ombudsman.

Section 10B – Provisions applying to reports made to the Commissioner 
in the manner specified in section 7.

This provides that the Commissioner shall have formal channels and 
procedures in place for receiving and following up on any disclosures made 
by workers to the Commissioner under section 7 of the Principal Act. This 
is in accordance with Article 11 of the Directive.
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Section 10C – Commissioner to act as recipient of last resort in respect of 
certain reports.

This provides that where the Commissioner receives a report in the 
manner specified in section 7 of the Principal Act, the Commissioner shall, 
within 14 days, identify a prescribed person or another suitable person 
competent to take appropriate action to follow up on the information 
reported and shall transit the report to that prescribed person or suitable 
person, as appropriate, for follow-up. Where the Commissioner cannot 
identify a prescribed person or suitable person with the competence to 
address the matter reported, the Commissioner shall follow-up directly on 
the report in the manner that applies to prescribed persons.

Section 10D – Provisions applying to the Commissioner in respect of 
reports made in the manner specified in section 8.

This provides that where a Minister transmits a report received under 
section 8 of the Principal Act to the Commissioner, the Commissioner 
shall, within 14 days, identify a prescribed person or another suitable 
person competent to take appropriate action to follow up on the information 
reported and shall transit the report to that prescribed person or suitable 
person, as appropriate, for follow-up. Where the Commissioner cannot 
identify a prescribed person or suitable person with the competence to 
address the matter reported, the Commissioner shall follow-up directly 
on the report, providing feedback within 3 months (or 6 months in duly 
justified circumstances) and information on the final outcome of any 
investigations triggered by the report.

Section 10E – Provisions applying to other suitable persons to whom 
reports are transmitted by Commissioner.

This provides that where the Commissioner transmits a report to a 
suitable person (i.e. a person who is not a prescribed person), said suitable 
person shall: acknowledge the report within 7 days; follow-up diligently 
on the report; provide feedback to the reporting person within 3 months 
(or 6 months in duly justified cases); and provide information on the final 
outcome of any investigations triggered by the report.

Section 10F – Powers of Commissioner
Where the Commissioner is required by sections 10C or 10D to follow-

up directly on a report received because no other suitable person with 
the required competence can be identified, this section gives appropriate 
powers for the Commissioner to request and obtain information, documents 
etc. and to enter a premises (with a warrant, if required) for the purposes of 
same as well as offences for obstructing or hindering the Commissioner in 
the performance of his/her functions.

15. Provisions relating to the Protected Disclosures Commissioner
This provides that Schedule 5 of the Principal Act (as inserted by 

Schedule 1 of this Bill) shall apply to the Commissioner.

Chapter 4

Provisions applicable to internal and external reporting

16.	Duty	of	confidentiality
This amends section 16 of the Principal Act to align with the provisions 

concerning the protection of the identities of reporting persons required by 
Article 16 of the Directive.
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17. Protection of identity of persons concerned
This provides for the protection of the identity of persons concerned by 

prescribed persons and the Commissioner as required by Article 22.2 and 
22.3 of the Directive.

18. Data protection
This provides for the restriction of certain data subject access rights 

under data protection law to ensure complete protection of the identity 
of reporting persons and persons concerned and to prevent any efforts to 
impede, frustrate or slow down follow-up on reports received, as allowed 
under Recitals 84 and 85 of the Directive.

19. Record keeping
This obliges all employers and prescribed persons to keep proper records 

of all protected disclosures made to them as required by Article 18 of the 
Directive.

20. Amendment of Freedom of Information Act 2014
This provides that the Freedom of Information Act shall not apply to 

records concerning protected disclosures, other than administrative records, 
in order to ensure the full protection of the identities of reporting persons 
and persons concerned as required under section 16 of the Principal Act (as 
amended by the Bill) and Article 16 of the Directive.

Chapter 5

Protection measures

21. Amendment of section 12 of the Principal Act
This provides for the extension of the right to apply for interim relief 

from the Circuit Court for forms of penalisation other than dismissal 
in accordance with Article 21.6 of the Directive. It also provides for 
reversal of the burden of proof in proceedings at the Workplace Relations 
Commission concerning allegations of penalisation for having made a 
protected disclosure.

22. Amendment of section 13 of the Principal Act
This provides for the reversal of the burden of proof in tort actions 

concerning allegations of penalisation for having made a protected 
disclosure.

23. Tort action for damage caused by report of false information
This provides for a person who suffers damage as a result of reporting 

information known to be false, as required by Article 23.2 of the Directive.

24. Offences and penalties
This provides for criminal penalties for persons who: hinder or threaten 

to hinder a person from making a report; penalise or threaten to penalise 
a reporting person or a person connected with a reporting person; bring 
vexatious proceedings against a reporting person; breach the duty of 
confidentiality as regards the identity of a reporting person; make a report 
of information they know to be false; and for failing to establish internal 
reporting channels and procedures.

25. Amendment of Schedule 2 of the Principal Act
This provides for a cap of €15,000 on any awards of compensation made 

by the Workplace Relations Commission to any person not in receipt of 
remuneration from the person they are in a work-based relationship with, 
such as a volunteer. It also provides that the amount of compensation may 
be reduced by up to 25% where investigation of the wrongdoing is not the 
main motivation for making the disclosure
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Chapter 6

Miscellaneous and supplementary

26. Amendment of section 17 of the Principal Act
Repeals the restriction on public disclosure of taxpayer information 

where such information concerns a breach of the EU laws within the 
material scope of Article 2 of the Directive, as required by Article 15 of 
the Directive.

27. Amendment of section 21 of the Principal Act
This amends section 21 of the Principal Act to provide that the Minister 

can issued guidance to public bodies not only in respect of the handling of 
disclosures to a worker’s employer under section 6 of the Principal Act but 
also in respect of the handling of disclosures made to prescribed persons, 
the Protected Disclosures Commissioner, suitable persons and Ministers.

28. Support measures
This provides that Minister shall ensure appropriate information is 

made available free of charge on how to make a protected disclosure and 
the protections available, as required by Article 20.1(a) of the Directive. 
It also provides that competent authorities and the Protected Disclosures 
Commissioner shall provide such information as may be required by the 
Workplace Relations Commission or the courts to make a determination 
as to whether a person is entitled to the protections of the legislation, as 
required by Article 20.1(b) of the Directive.

29. Information to Minister and reports
This provides that public bodies, prescribed persons and the Protected 

Disclosures Commissioner shall provide information on an annual basis to 
the Minister regarding the number of protected disclosures received and 
followed up. The Minister shall collate and transmit this information in 
aggregate form to the European Commission as required by Article 27.2 
of the Directive. This section also provides for the publication of annual 
reports on the numbers of protected disclosures made by public bodies, 
prescribed persons and the Commissioner.

30. Interaction of Directive with other enactments
This provides that where an EU law (or the Irish transposition of same) 

provides for additional or stronger protections than are provided for under 
this legislation, these additional or stronger protections will continue to 
apply.

31. Annex to Directive
This provides for the insertion of the Annex to the Directive listing 

the EU laws within the material scope of the Directive into a Schedule 
(Schedule 6) to the Principal Act.

32. Amendment of Ombudsman Act 1980
This amends the Ombudsman Act 1980 to provide that the Ombudsman 

may be removed for any stated misbehaviour that occurs in the course 
of the Ombudsman discharging his/her duties as Protected Disclosures 
Commissioner.

33. Amendment of Workplace Relations Act 2015
This amends the Workplace Relations Act 2015 to provide for inspection 

and enforcement powers for the Workplace Relations Commission in 
order to monitor and enforce implementation of the obligation on certain 
employers to establish internal reporting channels and procedures under 
section 6 of the Principal Act (as amended by this Bill).
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SCHEDULE 1

Schedule 5 to the Principal Act

This inserts a new Schedule – Schedule 5 – to the Principal Act setting 
out a number of provisions as regards staffing, keeping of accounts 
and delegation of functions by the Office of the Protected Disclosures 
Commissioner.

SCHEDULE 2

Annex to Directive

This inserts a new Schedule – Schedule 6 – to the Principal Act 
comprising the Annex to the Directive listing the EU laws within the 
material scope of the Directive.

An Roinn Caiteachais Phoiblí agus Athchóirithe,,
Feabhra, 2022.

Wt. —. 250. 2/22. Essentra. (90882). Gr. 30-15.


