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Purpose of Bill
The Bill is by its long title “further to regulate in accordance with the 

principles of social justice and to delimit by law the exercise of private 
property rights, insofar as such exercise gives rise to the assessment of 
compensation payable by local authorities in respect of the compulsory 
acquisition of development land, with a view to reconciling the exercise of 
those rights with the exigencies of the common good, and to provide for 
related matters”.

According to the Bill’s recitals–

• housing is a basic human requirement and a social good and should 
not be treated in law purely as a tradeable commodity for speculative 
or investment purposes;

• to secure the objective that all persons insofar as practicable have 
good quality and affordable housing appropriate to their needs, and 
that persons of moderate means are able to buy their own homes, is in 
accordance with the principles of social justice and the exigencies of 
the common good;

• in view of the unique significance of housing for society and, having 
regard to the principles of social justice and the exigencies of the 
common good, market forces alone must not be allowed to dictate 
housing provision and price and, accordingly, intervention by the 
State is justified;

• land is one of the critical resources required for housing and actions 
by public authorities on behalf of the community (including for 
example by zoning, permitting and the provision of infrastructure) 
should not result in significant windfall gains to landowners and 
instead it is reasonable to require landowners to cede some part of the 
enhanced value of land in order to meet social objectives; and

• the provisions of the Bill–

(a) relate to concerns which, given the serious social problems they 
are designed to meet, should be regarded in a free and democratic 
society as pressing and substantial,

(b) are rationally related to objectives which are of sufficient 
importance to warrant a limited interference in the exercise of 
constitutional rights,
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(c) impair those rights as little as possible, so that their effect on those 
rights is proportionate to the objectives sought to be attained, and

(d) amount accordingly to impositions which, in accordance with 
the principles of social justice, are reasonably required by the 
exigencies of the common good.

The price of housing is determined by the interaction of all the various 
factors that affect demand and supply – the “housing market”. If this 
market were perfect and were operating efficiently, it would have certain 
characteristics, including free entry of suppliers. However, the market is in 
fact a highly imperfect one and displays significant blockages, especially 
on the supply side. These include the slow release and availability of land 
and delays with planning permission and services. In such circumstances 
and with excess demand, landowners and property developers (who may or 
may not be also builders) can exert considerable control over prices in the 
short term and can in the process secure exceptional levels of profit – often 
called “super-normal” profit in a monopoly-type situation.

A factor of particular significance is the availability of serviced land, 
since it is a fundamental requirement for housing. This is a chronic and 
central issue in the housing crisis. A range of measures designed to increase 
and service the supply of suitable land is therefore crucial.

The availability of land at a reasonable price for housing, especially in 
our main urban centres, has been a deep cause of concern for almost 50 
years. In the early 1970s, this concern resulted in the establishment of a 
Committee on the Price of Building Land under the chairmanship of Mr 
Justice Kenny.

That committee was asked to consider, in the interests of the common 
good, possible measures for controlling the price of land required for 
housing and other development and for ensuring that some or all of the 
increase in the value of development that was attributable to the decisions 
or operations of public bodies could be secured for the benefit of the 
community.

The main objective was to find a way to stabilise or reduce the price 
of building land and to ensure that the community acquired on fair terms 
the “betterment” element which arises from works carried out by local 
authorities.

The Committee reported in 1973. The main proposal was that local 
authorities should be enabled to acquire potential development land 
designated by the High Court at “existing use value” plus 25 per cent. This 
proposal inevitably raised objections, and in particular it was argued that 
it was an “unjust attack” on property rights and was therefore contrary to 
the Constitution.

However, case law has clarified that the State is entitled to regulate 
and interfere with property rights, although it may not do so in a manner 
that disproportionately interferes with those rights. A disproportionate 
interference would be classed as an “unjust attack” and so unconstitutional. 
An interference is proportionate, however, if it has due regard to the 
principles of social justice and to the exigencies of the common good.

In the present circumstances, where we face a severe housing shortage, 
“social justice” and the “common good” must surely dictate that landowners 
should not accrue huge gains.

Legislation equips local authorities to take a leading role not just in 
building houses but in the planning and development of their areas, including 
the acquisition and development of land banks, either by themselves or 
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in partnership with commercial developers, and in accordance with the 
provisions of a coherent overall plan rather than by considering planning 
applications submitted on a piecemeal basis.

A principal restraining factor is cost. Local authorities cannot afford to 
acquire land on such a scale and for such a purpose at open market rates – 
where the open market rate in many cases greatly exceeds the current use 
value of the land.

The purpose of this Bill is to provide, as proposed in the Kenny Report, 
that land being compulsorily acquired by local authorities for planning and 
housing purposes should be capped at existing use value plus a reasonable 
addition.

Provisions of Bill
Section 1 provides in standard form for the short title of the Bill.

Section 2 sets out the object of the Bill: to regulate the exercise of 
private property rights in accordance with the principles of social justice 
and to delimit the exercise of those rights so as to reconcile their exercise 
with the exigencies of the common good. All those concerned with the 
administration of the Bill when passed or performing functions under it are 
required to have regard to this object.

Section 3 is the interpretation section and sets out certain core definitions. 
The “current use value” of land means its open market value calculated on 
the assumption that the land had no development potential – that it was and 
would remain unlawful to carry out any development in relation to the land 
other than exempted development or development in accordance with a 
permission already granted.

“Development land” means land the open market value of which exceeds 
its current use value.

And the “open market value” of land means the amount which the land 
might be expected to realise if sold in the open market by a willing seller.

Section 4 provides that the Bill is to apply where compensation is payable 
by a local authority in respect of development land compulsorily acquired 
by it in or in connection with the performance of any of its functions under 
the Housing Acts 1966 to 2013 or under the Planning and Development 
Acts 2000 to 2020.

Under section 5, where the Bill applies, compensation shall be assessed 
under the relevant rules currently in force, but subject to the new limitations 
imposed by the section.

First, where the land was acquired by the landowner claiming 
compensation after [date of introduction of Bill], the compensation shall 
not exceed 125% of the current use value of the land.

Second, if the land had been acquired by the landowner on or before 
[date of introduction of Bill], the compensation shall either be 125% of 
current use value or, if it would be higher, the sum total of –

• the cost of acquiring the land (including the cost of loans) if it was 
acquired at arm’s length or, if it was not acquired at arm’s length, the 
amount which would be assessed as its open market value on the date 
of its acquisition by the landowner,

plus

• compensation in respect of the cost of improvements carried out 
(other than work consisting only of maintenance, repairing, painting 
and decorating), which have added to the land’s value,
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plus

• an amount representing a return on investment in the land.

The return on investment is to be calculated on the assumption that 
any amounts assessed at the original cost, plus the cost of improvement, 
had been invested in a manner that yielded an annual rate of return on 
investment which was 2 per cent higher than could have been achieved by 
investing the monies in Irish 10-year Government bonds.

However, the compensation payable must not in any event be assessed 
as exceeding the open market value of the land on the date of its acquisition 
by the local authority.

Section 6 deals with a case where the limitation imposed by the Bill 
has been applied in assessing compensation in respect of the compulsory 
acquisition of land by a local authority, and the land is subsequently 
disposed of by the local authority for housing.

In such a case, the local authority must not in secure for itself an abnormal 
profit by disposing of the land at a price that unreasonably exceeds the 
compensation paid by the local authority to the original landowner.

Further, the local authority must ensure that the benefit of any reduction 
achieved in the compensation that would otherwise have been payable for 
the land is enjoyed by the ultimate purchasers or tenants of the housing that 
is developed on the land.

Alan Kelly, TD,
Meitheamh, 2021.

Wt. —. 145. 6/21. Essentra. (88128). Gr. 30-15.


	Blank Page

