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Purpose of the Bill
Under Part 8, chapter 1 of the Land and Conveyancing Law Reform 

Act 2009 (‘the 2009 Act’), major legal changes to the law on prescriptive 
easements and profits à prendre are due to come into effect immediately 
after 30 November 2021.

These proposed changes are causing serious concerns to stakeholders, 
given their implications for conveyancing practice generally, and in 
particular for private rights of way and other easements that are essential to 
many farms, and to many rural and urban homes.

The purpose of the Bill is to avert the statutory deadline, by repealing 
the major changes due to come into effect immediately after 30 November 
2021. This is expected to greatly reduce the current difficulties and delays 
that can affect sales or loan approval, where the property concerned relies 
on prescriptive rights.

Background
Easements are certain private rights held by a property owner over the 

property of a neighbour. Common examples include:

• a right of way to access farmland, or a home, over a laneway that runs 
over a neighbour’s land,

• a right to use water or sewage pipes running under a neighbour’s land,

• a right of support, between adjacent buildings that are in different 
ownership.

Profits à prendre are less common, and are private rights held by a 
person (not necessarily a property owner) over another person’s land (not 
necessarily a neighbour) that involve taking a natural product of the land - 
such as rights to fish, or to shoot game.

‘Prescriptive’ easements or profits à prendre are ones that have been 
acquired by prescription (that is, by long use as of right, where there is no 
written deed formally granting the right, or the written deed has been lost). 

The Bill refers to prescriptive easements and profits, as these are the 
rights to which Part 8, chapter 1 of the 2009 Act applies. Public rights of 
way, and easements (or profits à prendre) that are held under a written title 
deed, are not affected by Part 8, or by the Bill.

The Bill seeks to avert the statutory deadline and to address the more 
problematic effects of the provisions in the 2009 Act, which are:
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• the introduction of new legal rules on the requirements for acquiring 
easements or profits à prendre by prescription, due to come into 
operation immediately after 30 November – these are giving rise to 
legal uncertainty, and

• the requirement for mandatory registration of prescriptive easements 
or profits à prendre, which is not operating satisfactorily in practice. 
It is clear that it has not yet been possible to register many important 
prescriptive rights, which appear to have been enjoyed for many years 
without dispute.

In addition, the Minister has secured Government approval to establish a 
time-bound review that will identify any further changes that are desirable 
to the law on prescriptive easements and profits, in order to ensure that this 
area of law is placed on a sustainable long-term basis.

Prior to the introduction of the 2009 Act, prescriptive easements or 
profits à prendre were usually verified by simple statutory declarations of 
long use.

Section 35(1) of the 2009 Act introduced a new requirement for a 
prescriptive easement or profit to be verified by a court order, and registered 
with the Property Registration Authority (PRA). Amendments to section 
35(1) and to the Registration of Title Act 1964, introduced by the Civil 
Law (Miscellaneous Provisions) Act 2011, added that, if the prescriptive 
right was not contested by the owner of the land affected by it, the claimant 
could, as an alternative, apply directly to the PRA to validate and register 
their right based on long use, without requiring a court order.

Section 38(b) of the 2009 Act provided that during a transitional period, 
applications to court, or to the PRA, could still be decided based on the 
old rules – the law as it stood before the 2009 Act came into operation. In 
2011, the deadline for making these transitional applications was extended 
to 30 November 2021. After that deadline, prescriptive rights could still be 
validated and registered, but only under the new legal rules that were due 
to take effect on 1 December 2021. Failure to register the right before that 
date could mean that years of established use would no longer be taken into 
account, and only use after 30 November 2021 would count in validating 
a prescriptive right.

These difficulties are causing significant delays in conveyancing, and 
in mortgage and farm loan applications - as lenders are now demanding 
registration of any prescriptive rights on which a property depends, in 
advance of the 30 November deadline, before they will advance money 
secured on the property.

The main changes to be made by the Bill
The main changes are:

• Section 6 of the Bill provides for the repeal of sections 33 to 39 of the 
Land and Conveyancing Law Reform Act 2009. Consistent with the 
strong preference indicated by stakeholders, this effectively repeals the 
major changes that were due to take effect after 30 November, thereby 
removing the imminent deadline.

• The Bill sets out a number of new rules for the law on acquiring and 
validating prescriptive easements and profits à prendre. In general, 
claims made after the Bill comes into operation will be decided under 
the judge-made law (the ‘doctrine of lost modern grant’) that applied 
before the 2009 Act. This reflects the strong preference expressed by 
stakeholders, who see this doctrine as the most satisfactory and familiar 
set of rules available, pending a more comprehensive review.
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• However, applications based on periods of use that were completed 
before 1 December 2009 (the date on which the 2009 Act came into 
operation) will be decided in accordance with the law that applied 
before that date.

• And applications (to court, or to the Property Registration Authority) 
to validate or register a prescriptive right, that are pending when the 
Bill comes into operation will not be affected by the changes contained 
in the Bill.

• Special arrangements are proposed in one respect for State land 
(including foreshore). Under section 3 of the Bill (as under the 2009 
Act) acquiring a prescriptive right against State-owned land, after 30 
November 2021, will require longer periods of use than are required 
in a claim against land owned by a private person. But otherwise, the 
general rules above will apply.

• It will still be possible to validate a prescriptive right, either by applying 
to court or by registering it directly with the Property Registration 
Authority. But this will be optional, (as it was before the 2009 Act), 
rather than a mandatory requirement to avoid losing any rights acquired 
through long use.

Provisions of the Bill
Section 1 is a standard provision, and contains definitions of several 

words and phrases used in the Bill.

Section 2 essentially sets out the main rules that are to apply to a claim 
to have acquired a prescriptive easement (or profit à prendre), following the 
coming into operation of the Bill. (These rules are to apply notwithstanding 
section 34 of the Land and Conveyancing Law Reform Act 2009 - a section 
which is repealed by section 6(1) of the Bill).

In a case where the prescription period was completed before 1 December 
2009 - the legal rules to apply are those that applied to acquisition of 
prescriptive easements or profits before 1 December 2009 (section 2(a)).

In a case where the prescription period was completed after 1 December 
2009 - the legal rules to apply are the judge-made rules known as the 
doctrine of lost modern grant (section 2(b)).

There is an exception to these main rules, for applications (to court, or to 
the Property Registration Authority) that are pending when the Bill comes 
into operation – those applications are governed instead by section 6(2) of 
the Bill.

(The doctrine of lost modern grant is one of three alternative sets of rules 
on acquisition of prescriptive easements and profits that applied before 
the 2009 Act (the others being common law prescription, and statutory 
prescription under the Prescription Act 1832). The 2009 Act repealed the 
Prescription Act, while section 34 of the 2009 Act abolished common law 
prescription and the doctrine of lost modern grant.

However, all three sets of rules continued to be available under the 
2009 Act on a transitional basis, up to 30 November 2021. Section 38(b) 
of the 2009 Act provided that section 34 did not apply to any claim to a 
prescriptive easement or profit à prendre that was based on a user period 
beginning before 1 December 2009, and was brought before 1 December 
2021 (a transitional claim). From that date on, all new claims would be 
decided under the new rules set out under Part 8 of that Act.)

Section 3 refers to claims to have acquired a prescriptive easement (or 
profit à prendre) over land that is owned by a State authority (including 
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land that is foreshore) - other than pending applications, or claims where 
the prescription period was completed before 1 December 2009.

This section provides that in such claims against State-owned land or 
foreshore, longer prescription periods will apply – the claim may be based 
on any period of 30 years, against State owned land, or any period of 60 
years, if the land is foreshore.

These longer periods for acquiring prescriptive rights against State 
lands and foreshore were recommended by the Law Reform Commission 
in 2002, and also applied under the 2009 Act. This seeks to reflect the fact 
that it is more onerous for the State than for a private owner to be aware of 
any easement or profits being exercised against its land – and particularly 
so regarding foreshore, which is below the high water mark for ordinary 
tides, and is therefore submerged or difficult to access for much of the time.

Section 4 refers to the law on extinguishment of easements and profits 
à prendre (it is not limited to those acquired by prescription, and refers to 
easements or profits ‘howsoever or whenever acquired’).

Section 39 of the 2009 Act, which contained new statutory rules on 
extinguishment of easements and profits, is repealed by section 6(1) of the 
Bill. Section 4 provides, for the avoidance of doubt, that section 39 was 
without prejudice to the application of common law rules on extinguishment 
to easements and profits à prendre, and that those rules continue to apply, 
following the repeal of section 39.

Section 5 amends section 49A of the Registration of Title Act 1964: this 
section of the 1964 Act provides for a person claiming to have acquired an 
easement or profit à prendre by prescription, to apply directly to the Property 
Registration Authority to prove and register their prescriptive right, without 
needing to issue court proceedings, if the owner of the affected land agrees. 
The amendments remove the condition that the Authority must be satisfied 
that the claim meets the requirements set out in sections 33 to 38 of the 
2009 Act, and also clarify the conditions for registering a claim regarding 
a profit à prendre in gross.

Section 6 provides at subsection (1) that sections 33 to 39 of the 2009 
Act are repealed. Those sections make up almost all of the provisions of the 
2009 Act on easements and profits à prendre, which are contained in Part 8, 
Chapter 1 of the 2009 Act.

The only remaining such provision is section 40 of the 2009 Act, which 
is not repealed by the Bill. Section 40 clarified the rules relating to implied 
grant of easements and profits à prendre, following a recommendation of 
the Law Reform Commission.

Section 6(2) refers to applications to court, or to the Property Registration 
Authority, that are pending when the Bill comes into operation. It provides 
that the following such applications are not affected by the Bill:

• any proceedings in which a claim is made to an easement or profit à 
prendre by prescription, or

• any application made under section 49A of the Registration of Title Act 
1964 to register an easement or profit à prendre,

including claims referred to in section 38(b) of the 2009 Act (i.e. claims 
made under the pre-2009 Act law, based on a prescription period that began 
before 1 December 2009, and which were brought within 12 years of that 
date).



5

Section 7 provides for the short title and commencement of the Bill. It 
provides that the Bill (when enacted) shall come into operation on the 30th 
November 2021.

Financial Implications
The changes proposed by the Bill respond to serious concerns expressed 

by stakeholders about the legal changes due to take effect following 30 
November 2021 (under Part 8, chapter 1 of the 2009 Act).

These changes are causing significant delays and added costs for 
conveyancing and secured loans, in cases where the property relies on 
prescriptive rights of way for access, or on other prescriptive easements 
or profits à prendre. The changes made by the Bill are expected to greatly 
reduce these obstacles.

It is not expected that the proposed legislative amendments will give rise 
to any significant additional costs.

An Roinn Dlí agus Cirt,
Samhain, 2021.

Wt. —. 250. 11/21. Essentra. (90045). Gr. 30-15.
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