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Abstract 

The Criminal Justice (Smuggling of Persons) Bill 2021 proposes to 

prevent and combat the smuggling of persons, to give effect to EU 

Directive 2002/90/EC (the Facilitation Directive) and EU Framework 

Decision 2002/946/JHA (the Framework Decision) and to give effect, 

in part, to the Protocol against the Smuggling of Migrants by Land, 

Sea and Air. The Bill provides for the offences of assisting unlawful 

entry into, transit across or presence in the State or a designated 

state, and for other related matters. 
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Introduction 

On 27 July 2020, the Government approved the General Scheme of the Smuggling of Persons Bill 

2020. Pre-legislative scrutiny of the Bill was completed on 29 June, 2021, and the Joint Committee 

on Justice received an oral briefing on the Bill from officials from the Department of Justice. A 

Regulatory Impact Assessment was prepared on the Bill but was not published.1  

The Bill proposes to give effect to EU Council Directive 2002/90/EC defining the facilitation of 

unauthorised entry, transit and residence (the Facilitation Directive) and EU Council Framework 

Decision 2002/946/JHA on the strengthening of the penal framework to prevent the facilitation of 

unauthorised entry, transit and residence (the Framework Decision). These instruments were 

adopted together and are complimentary. They are collectively referred to as the “Facilitators 

Package”. Under these instruments, any person who intentionally assists unauthorised entry, 

transit, or residence of a non-EU national in the EU, is to be sanctioned unless they are doing so 

for humanitarian reasons. 

The Bill also intends to implement the UN Protocol against the smuggling of migrants by land, sea 

and air, supplementing the UN Convention against Transnational Organized Crime and adopted in 

November 2000. 

The Bill provides for the repeal of sections 2, 3, 4, 7 and 11 of the Illegal Immigrants (Trafficking) 

Act 2000, which currently provide for offences related to the smuggling of persons.  

The Bill is divided into 6 Parts: 

Part 2 provides for offences relating to the smuggling of persons in the State and other 

designated states, and the applicable penalties and defences for these offences.  

Part 3 provides for enforcement measures against the smuggling of persons. 

Part 4 provides for certain miscellaneous procedural matters. 

Part 5 provides for amendments to other enactments. 

The Bill proposes to provide for the following offences related to people smuggling: 

• Section 6 provides for the offence of assisting unlawful entry into, transit across or 

presence in the State. 

• Section 7 provides for the offence of assisting unlawful entry into, transit across or 

presence in a designated state. 

• Section 8 provides for the offence of provision of fraudulent travel or identity document for 

the purpose of assisting entry, travel across or presence in the State or a designated state. 

Sections 6 and 7 broaden the scope of conduct encompassed by people smuggling offences under 

the 2000 Act to include facilitating the unlawful transit across or presence in the State or a 

designated state, as well as entry. This reflects the wording of the EU Facilitation Directive.  

The Bill provides that it is a defence to an offence under section 6, 7 or 8 of the Bill for the person 

charged with the offence to prove, on the balance of probabilities, that the conduct was to provide 

 

 

 
1 Legislative Process: Dáil Éireann Debate, Wednesday - 15 September 2021 

https://data.oireachtas.ie/ie/oireachtas/committee/dail/33/joint_committee_on_justice/submissions/2021/2021-07-07_report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-smuggling-of-persons-bill_en.pdf
https://ec.europa.eu/anti-trafficking/sites/antitrafficking/files/2002_90_ec_1.pdf
https://ec.europa.eu/anti-trafficking/sites/antitrafficking/files/2002_90_ec_1.pdf
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32002F0946
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32002F0946
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32002F0946
https://www.ohchr.org/EN/ProfessionalInterest/Pages/TransnationalOrganizedCrime.aspx
https://www.ohchr.org/EN/ProfessionalInterest/Pages/TransnationalOrganizedCrime.aspx
http://www.irishstatutebook.ie/eli/2000/act/29/enacted/en/html
http://www.irishstatutebook.ie/eli/2000/act/29/enacted/en/html
https://www.oireachtas.ie/en/debates/question/2021-09-15/559/
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assistance to a person seeking international protection in the State or equivalent status in another 

state or for the purpose of providing humanitarian assistance, otherwise than for the purpose of 

obtaining, directly or indirectly, a financial or material benefit.  

The Bill proposes to retain the current maximum 10-year sentence under the 2000 Act for 

facilitating unlawful entry into the State. It is proposed that judges will be obliged to impose 

lengthier sentences on people smugglers who endanger the life or safety of migrants or whose 

“actions result in the exploitation or inhuman or degrading treatment” of victims. However, the 

sentence may not exceed 10 years. 

The transposition of the EU instruments is required for Ireland’s continuing access to the 

Schengen Information System (SIS II).2 The system enables law enforcement agencies to share 

and check data on wanted persons, missing persons, persons who may not have the right to enter 

or stay in the EU, and objects/vehicles that may have been stolen, misappropriated, or lost. Ireland 

has had full access to the system since March 15, 2021.3 Transposition of the Directive is required 

by 31 December 2021 as a condition of continued SIS II access.4 

 

Table of Provisions 

 

Section Title Effect  

1. Short title and 

commencement 

Section 1 is a standard provision, providing for 

the short title and commencement.  

2 Interpretation Section 2 provides for the interpretation of the 

Bill. This includes the definition of “designated 

state”, which means any of the following, other 

than the State: 

(a) a Member State; 

(b) the Republic of Iceland; 

(c) the Principality of Liechtenstein; 

(d) the Kingdom of Norway; 

(e) the Swiss Confederation; 

 

 

 
2 See Criminal Justice (Smuggling of Persons) Bill 2021 Explanatory and Financial Memorandum. SIS II 

allows national border control, customs and police authorities responsible for checks at the external 
Schengen border as well as within the Schengen Area to circulate alerts regarding wanted or missing 
persons and objects such as stolen vehicles and documents. 

3 ‘Minister McEntee and Commissioner Harris welcome Ireland’s connection to Schengen Information 
System (SIS II)’, 15 March 2021. 

4 Criminal Justice (Smuggling of Persons) Bill 2021 Explanatory and Financial Memorandum. 

https://data.oireachtas.ie/ie/oireachtas/bill/2021/105/eng/memo/b10521s-memo.pdf
https://www.gov.ie/en/press-release/5dc00-minister-mcentee-and-commissioner-harris-welcome-irelands-connection-to-schengen-information-system-sis-ii/
https://www.gov.ie/en/press-release/5dc00-minister-mcentee-and-commissioner-harris-welcome-irelands-connection-to-schengen-information-system-sis-ii/
https://data.oireachtas.ie/ie/oireachtas/bill/2021/105/eng/memo/b10521s-memo.pdf


Library & Research Service | Criminal Justice (Smuggling of Persons) Bill 2021 

 

5 

(f) the United Kingdom of Great Britain and 

Northern Ireland; 

(g) a Protocol state; 

(h) a state that is declared under section 28 to 

be a designated state; 

“Protocol state” means a state, other than the 

State, that is a party to the Protocol against the 

Smuggling of Migrants by Land, Sea and Air, 

supplementing the United Nations Convention 

against Transnational Organised Crime, done at 

New York on 15 November 2000; and that the 

“Act of 2004” means the Immigration Act 2004; 

3 Repeals Section 3 provides for the repeal of sections 2, 

3, 4, 7 and 11 of the Illegal Immigrants 

(Trafficking) Act 2000. 

4 Expenses Section 4 provides that the expenses incurred 

by the Minister in the administration of this Act 

shall, to such extent as may be sanctioned by 

the Minister for Public Expenditure and Reform, 

be paid out of monies provided by the 

Oireachtas. 

Part 2: Smuggling of persons 

5 Interpretation (Part 2) Section 5 provides for the interpretation of 

provisions used in Part 2 of the Bill.  

A “fraudulent travel or identity document” 

means any travel or identity document that: 

(a) has been falsely made or altered in some 

material way by anyone other than a person or 

agency lawfully authorised to make or issue the 

travel or identity document on behalf of the State 

or another state; 

(b) has been improperly issued or obtained 

through misrepresentation, corruption or duress, 

or in any other unlawful manner; or 

(c) is used, as evidence of the person’s identity 

or citizenship, by a person other than the rightful 

holder. 

http://www.irishstatutebook.ie/eli/2000/act/29/enacted/en/html
http://www.irishstatutebook.ie/eli/2000/act/29/enacted/en/html
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6 Assisting unlawful entry into, 

transit across or presence in 

State 

Section 6 provides that it is an offence to 

intentionally assist the entry into, transit across, 

or presence in the State of another person, 

where: 

(a) such entry into, transit across or presence in 

the State is in breach of a specified provision; 

and 

(b) the first-mentioned person knows or has 

reasonable cause to believe that such entry into, 

transit across or presence in the State is in 

breach of a specified provision. 

7 Assisting unlawful entry into, 

transit across or presence in 

designated state 

Section 7 provides that it is an offence to 

intentionally assist entry into, transit across or 

presence in a designated state of another 

person, where 

(a) such entry into, transit across or presence in 

the designated state is in breach of an 

immigration law in the designated state, and 

(b) the first-mentioned person knows or has 

reasonable cause to believe that such entry into, 

transit across or presence in the designated 

state is in breach of an immigration law in the 

designated state. 

8 Provision etc. of fraudulent 

travel or identity document for 

purpose of assisting entry 

into, transit across, or 

presence in State or 

designated state 

Section 8 provides that it is an offence to 

produce, procure, provide, possess or control a 

fraudulent travel or identity document with the 

intention that it shall be used for the purpose of 

assisting the entry into, transit across or 

presence in the State of another person where: 

(a) such entry into, transit across or presence in 

the State is in breach of a specified provision; 

and  

(b) the first-mentioned person knows or has 

reasonable cause to believe that such entry into, 

transit across or presence in the State is in 

breach of a specified provision. 

9 Offences under Part 2: 

further provisions 

Section 9 provides that it shall be a defence in 

any proceedings against a person for an offence 

under section 6, 7 or 8 for the person charged 

with the offence to prove, on the balance of 
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probabilities, that the conduct alleged to 

constitute the offence was engaged in by them: 

(a) in order to provide, in the course of his or her 

work on behalf of a bona fide organisation, 

assistance to a person seeking international 

protection in the State or equivalent status in 

another state if the purposes of that organisation 

include giving assistance without charge to 

persons seeking such protection or status; or 

(b) for the purpose of providing humanitarian 

assistance, otherwise than for the purpose of 

obtaining, directly or indirectly, a financial or 

material benefit. 

Section 9(2) provides that it shall not be an 

offence for a person to aid, abet, counsel or 

procure another person to engage in an offence 

under sections 6, 7, or 8. 

10 Penalties (Part 2) Section 10 provides that a person guilty of an 

offence under section 6, 7 or 8 is liable: 

(a) on summary conviction, to a class A fine (up 

to €5,000) or to imprisonment for a term not 

exceeding 12 months or both, or  

(b) on conviction on indictment, to a fine or to 

imprisonment for a term not exceeding 10 years 

or both. 

Section 10(2) provides that the court, in 

sentencing a person convicted under sections 6, 

7, or 8 must treat as an aggravating factor any 

behaviour by the offender related to the 

commission of the offence: 

(a) that endangered or was likely to endanger 

the life or safety of the person to whom the 

offence related, or 

(b) that resulted in the exploitation or inhuman or 

degrading treatment of the person to whom the 

offence related, and the court shall impose a 

sentence that is greater than that which it would 

have imposed in the absence of such an 

aggravating factor. 

Part 3: Enforcement measures against the smuggling of persons 
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11 Interpretation (Part 3) 
Section 11 provides that, under Part 3, an 

“enforcement officer” means: 

(a) a member of the Garda Síochána, 

(b) an officer of customs (within the meaning of 

section 2 of the Customs Act 2015), 

(c) a member of the Naval Service of the 

Defence Forces not below the rank of petty 

officer, or 

(d) an immigration officer (within the meaning of 

section 3 of the Act of 2004); and 

“master”, in relation to a ship, means the person 

having, for the time being, the command or 

charge of the ship. 

12 Exercise of enforcement 

powers in respect of ships 

Section 12 provides for the conditions under 

which the enforcement powers contained in 

section 14 may be used by an enforcement 

officer where they reasonably suspect that an 

offence under sections 6 or 7 are being 

committed. 

An enforcement officer must not exercise the 

powers conferred on them by section 14 outside 

the outer limit of the territorial seas of the State 

in relation to a ship registered in a Protocol 

state, or in the territorial seas of any state other 

than the State, without the authority of the 

Minister for Foreign Affairs.  

13 Protocol state powers and 

Irish ships 

Section 13 provides that the Minister for Foreign 

Affairs may, either of his or her own motion or in 

response to a request from a Protocol state, 

authorise a Protocol state to exercise, in relation 

to an Irish ship, powers corresponding to those 

conferred on enforcement officers by section 14 

but subject to such conditions or limitations, if 

any, as he or she may impose. 

14 Enforcement powers in 

respect of ships 

Section 14 provides for the powers that may be 

exercised by enforcement officers in respect of 

ships where reasonable grounds exist to 

suspect that a people smuggling offence is 

being committed. 

Section 14(1) sets out a list of actions that the 

enforcement officer is empowers to take.  

Section 14(2) provides that if an enforcement 

officer has reasonable grounds to suspect that 
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an offence under section 6 or 7 has been 

committed on the ship concerned the may either 

arrest the suspect without a warrant or seize or 

retain anything on the ship as evidence. 

15 Power to detain vehicle Section 15 provides that members of the Garda 

Síochána may detain vehicles where a person 

has been arrested for an offence under section 6 

or 7 and it is suspected that the vehicle has 

been used for the purpose of committing the 

offence. 

16 Forfeiture of ship, aircraft or 

other vehicle 

Section 16 provides that provides that where a 

person is convicted on indictment of an offence 

under section 6 or 7, the court may order the 

forfeiture of any ship or other vehicle used in the 

commission of the offence. 

Part 4: Miscellaneous matters 

17 Proceedings related to 

offences committed outside 

State or on a ship 

Section 17  provides that proceedings for an 

offence under section 6, 7, 8 or 14 alleged to 

have been committed outside the State or on a 

ship may be taken in any place in the State and 

the offence may, for all incidental purposes, be 

treated as having been committed in that place. 

Subsection 2 provides for circumstances where 

the consent of the DPP is required, and 

subsection 3 provides for the exercise of 

authority by the Minister for Foreign Affairs. 

18 Evidence in proceedings 

under Act 

Section 18 provides for evidence in respect of 

certain matters to be given by certificate. These 

matters include evidence in relation to whether: 

• a person is an Irish citizen (section 18(1)) 

• the entry, transit or presence of a person 

in a designated state is in breach of the 

immigration law of that state (section 

18(2)) 

• authorisation was given by the Minister 

for Foreign Affairs for the exercise of 

enforcement powers (section 18(5)) 

• a state is a designated state (section 

18(6)) 
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19 Double jeopardy Section 19 makes provision to avoid double 

jeopardy. 

20 Offences by bodies 

corporate, etc. 

Section 20 provides for liability of corporate 

bodies. Where a relevant offence is committed 

for the benefit of a body corporate by a relevant 

person and the commission of the relevant 

offence is attributable to the failure, by a 

director, manager, secretary or other officer of 

the body corporate, or a person purporting to act 

in that capacity, to exercise, at the time of the 

commission of the relevant offence and in all the 

circumstances of the case, the requisite degree 

of supervision or control of the relevant person, 

the body corporate shall be guilty of an offence. 

21 Amendment of Criminal Law 

Act 1976 

Section 21 proposes to amend section 8 of the 

Criminal Law Act 1976 to apply the search 

powers under that section to the offences under 

sections 6, 7 and 8. 

22 Amendment of Schedule to 

Bail Act 1997 

Section 22 proposes to delete paragraph 27A of 

the Schedule of Bail Act 1997 and inserts the 

offences provided for in sections 6, 7 and 8 of 

the present Act into the Schedule. The effect of 

these changes is to replace the offence under 

section 2 of the Illegal Immigrants (Trafficking) 

Act 2000 (which is being repealed) with the 

offences under sections 6, 7 and 8 of this Act in 

the definition of ‘serious offence’ under the Bail 

Act. 

23 Amendment of Road 

Transport Act 2011 

Section 23 proposes to amend section 2 of the 

Road Transport Act 2011 to include offences 

under sections 6, 7 and 8 among those for which 

convictions must be notified to the Minister 

under that Act. 

24 Amendment of Road Safety 

Authority (Commercial 

Vehicle Roadworthiness) Act 

2012 

Section 24 proposes to amend section 12 of the 

Road Safety Authority (Commercial Vehicle 

Roadworthiness) Act 2012 to include offences 

under section 6, 7 or 8 among those for which 

convictions must be notified to the Minister 

under that Act. 

25 Amendment of Schedule to 

Taxi Regulation Act 2013 

Section 25 proposes to amend Part 2 of the 

Schedule of the Taxi Regulation Act 2013, to 

http://www.irishstatutebook.ie/eli/1976/act/32/enacted/en/html
http://www.irishstatutebook.ie/eli/1976/act/32/enacted/en/html
http://www.irishstatutebook.ie/eli/1997/act/16/schedule/enacted/en/html
http://www.irishstatutebook.ie/eli/1997/act/16/schedule/enacted/en/html
http://www.irishstatutebook.ie/eli/2011/act/31/enacted/en/html
http://www.irishstatutebook.ie/eli/2011/act/31/enacted/en/html
http://www.irishstatutebook.ie/eli/2012/act/16/enacted/en/html
http://www.irishstatutebook.ie/eli/2012/act/16/enacted/en/html
http://www.irishstatutebook.ie/eli/2012/act/16/enacted/en/html
http://www.irishstatutebook.ie/eli/2012/act/16/enacted/en/html
http://www.irishstatutebook.ie/eli/2013/act/37/schedule/enacted/en/html#sched
http://www.irishstatutebook.ie/eli/2013/act/37/schedule/enacted/en/html#sched
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include the offences provided for in sections 6, 7 

and 8 among those for which a disqualification 

for a period of time may be imposed. 

26 
Amendment of European 
Communities 
(Communication of 
Passenger Data) Regulations 
2011 

Section 26 proposes to amend the European 

Communities (Communication of Passenger 

Data) Regulations 2011 to refer to this Act in the 

definitions of ‘immigration offence’ and 

‘smuggling’. 

27 
Amendment of Schedule to 
European Union (Passenger 
Name Record Data) 
Regulations 2018 

Section 27 proposes to amend Schedule 2 of 

the European Union (Passenger Name Record 

Data) Regulations 2018, which defines ‘serious 

crime’ for the purposes of those Regulations, to 

include offences under sections 6, 7, and 8 of 

this Act. 

Part 6: Miscellaneous  

28 Minister may declare state to 

be designated state 

Section 28 provides that the Minister may 

declare a state to be a ‘designated state’ for the 

purposes of the Act.  

29 Specified provision Section 29 provides that the Minister may, by 

order, declare to be a ‘specified provision’ for the 

purpose of this Act any provision of— 

(a) a regulation made under section 3 of the 

European Communities Act 1972, or 

(b) a statutory instrument made for a purpose 

referred to in section 4(1) of the European 

Communities Act 2007, that is made for the 

purpose of giving effect to a treaty or act 

referred to in section 2(1) of the European 

Communities Act 1972 that relates to the legality 

of— 

(i) the entry of persons into the European Union, 

(ii) the transit of persons through a Member 

State to another Member State, or 

(iii) residence of persons in the European Union. 

30 Transitional arrangements Section 30 provides for transitional 

arrangements, whereby sections 2 and 3 of the 

2000 Act continue to apply in respect of: 

(a) a person who, whether before, on or after the 

coming into operation of this 

http://www.irishstatutebook.ie/eli/2011/si/597/made/en/print
http://www.irishstatutebook.ie/eli/2011/si/597/made/en/print
http://www.irishstatutebook.ie/eli/2011/si/597/made/en/print
http://www.irishstatutebook.ie/eli/2011/si/597/made/en/print
http://www.irishstatutebook.ie/eli/2011/si/597/made/en/print
http://www.irishstatutebook.ie/eli/2018/si/177/made/en/print
http://www.irishstatutebook.ie/eli/2018/si/177/made/en/print
http://www.irishstatutebook.ie/eli/2018/si/177/made/en/print
http://www.irishstatutebook.ie/eli/2018/si/177/made/en/print
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section— 

(i) is arrested for, or 

(ii) convicted of, an offence under section 

2 of the Act of 2000, 

(b) proceedings for an offence under section 2 of 

the Act of 2000, whether instituted before, on or 

after the coming into operation of this section, 

and 

(c) a vehicle that, immediately before the coming 

into operation of this section, is detained under 

section 3 of the Act of 2000. 
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Background 

This section will provide information on the following areas: 

• Defining people smuggling and human trafficking  

• People smuggling and human trafficking in Ireland, including relevant Irish legislation 

• The 2021 Trafficking in Persons Report and Ireland’s current ranking  

• People smuggling and irregular migration in the EU 

• The impact of COVID-19 on people smuggling in the EU 

• The instruments to be transposed by the Bill, and the provisions of the Bill that propose to 

transpose these instruments 

- The Facilitators Package (the Facilitation Directive and Framework Decision) 

- The UN Protocol against the Smuggling of Migrants 

Defining people smuggling and human trafficking 

It is important to note the distinction between people smuggling and human trafficking. People 

smuggling5 is the facilitated, irregular movement of people across borders for a financial or other 

benefit and occurs when a person is smuggled with the consent of the person. Human trafficking6 

involves the recruitment, transportation, and exploitation of a victim. The fundamental difference 

between human trafficking and smuggling is that to constitute human trafficking there must be 

some form of exploitation7 involved or intended.8 In human trafficking there is an identifiable human 

 

 

 
5 The smuggling of people is defined by the Protocol  against  the  Smuggling  of  Migrants  by  Land,  Sea  

and  Air as “The  procurement, in order to obtain, directly or indirectly a financial or other material benefit,  
of the illegal entry of a person into a state Party of which the person is not a national or a permanent 
resident.” (Article 3(a)) 

6 Trafficking of human beings is defined  by the UN Protocol to Prevent, Suppress and Punish Trafficking in 
Persons, Especially Women and Children as: “the recruitment, transportation, transfer, harbouring or  
receipt of persons, by means of the threat or use of force or other forms of coercion, of abduction, of fraud, 
of deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of  payments  
or benefits to achieve the consent of a person having control over another person, for the purpose of  
exploitation. Exploitation shall include, at a minimum, the exploitation of the prostitution of others or other 
forms of sexual exploitation, forced labour or services, slavery or practices similar to slavery, servitude or 
the removal of organs.” (Article 3(a)) 

7 Section 1 of the Criminal Law (Human Trafficking) Act 2008 defines ‘exploitation’ in this context: 

a) labour exploitation, 

b) sexual exploitation, 

c) exploitation consisting of the removal of one or more of the organs of a person, or 

d) exploitation consisting of forcing a person to engage in — 

(i) an activity that constitutes an offence and that is engaged in for financial gain or that by 
implication is engaged in for financial gain, or 

             (ii) an activity in a place other than the State that — 

     (I) constitutes an offence under the law of that place and would, if done in the State, constitute an      
offence, and 

     (II) is engaged in for financial gain or that by implication is engaged in for financial gain; 

8 An Garda Siochana, Human trafficking 

https://www.ohchr.org/en/professionalinterest/pages/protocoltraffickinginpersons.aspx
https://www.ohchr.org/en/professionalinterest/pages/protocoltraffickinginpersons.aspx
http://www.irishstatutebook.ie/eli/2008/act/8/enacted/en/html
https://www.garda.ie/en/about-us/organised-serious-crime/garda-national-protective-services-bureau-gnpsb-/human-trafficking/
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victim; a person subjected to exploitation of a kind that goes beyond what other illegal migrants 

might experience. In people smuggling there is no victim in the traditional sense beyond the State 

whose immigration laws have been broken.9 Human smugglers are best perceived as service 

providers who, for a fee, help migrants to cross boundaries and overcome barriers, which may be 

geographic, political or cultural.10 The diagram below indicates the primary differences and 

similarities between smuggling and trafficking of persons. 

 

Fig. 1: The primary differences and similarities between human trafficking and people smuggling11 

Source: Department of Justice and Equality 

Similarities 

People smuggling and trafficking can often be conflated in law or practice, and the terms are often 

used synonymously as they both involve the facilitation of illegal entry into a state.12 Victims of 

human trafficking and smuggled immigrants are frequently transported to destination countries in a 

similar manner (e.g. with fake passports or without documents).13 It is also notable that migrant 

smuggling and trafficking in human beings can often be interlinked and smuggled migrants may 

become victims of trafficking along their journey. It is also possible that, even though smuggled 

persons normally consent to the travel undertaken by them, the journey often involves dangerous 

travel routes and unsafe means of transport.  It is also “not uncommon” for people to be both 

 

 

 
9 B. Iselin and M. Adams, ‘Distinguishing between Human Trafficking and People Smuggling’ (UN Office on 

Drugs and Crime, Regional Centre for East Asia and the Pacific, Bangkok, 2003) 

10 Global Initiative Against Transnational Organised Crime, ‘Smuggling in the time of Covid 19 - The impact 
of the pandemic on human-smuggling dynamics and migrant-protection risks’, April 2020. 

11 Source: Department of Justice and Equality, ‘Trafficking in Human Beings in Ireland - Annual Report 
2019’, 2019. 

12 B. Iselin and M. Adams, ‘Distinguishing between Human Trafficking and People Smuggling’ (UN Office on 
Drugs and Crime, Regional Centre for East Asia and the Pacific, Bangkok, 2003) 

13 Adriana Ferreira Dos Santos Norbert Costa, ‘The Need to Integrate a Human Rights Perspective into the 
Irish Initiatives Combating Human Trafficking’ (2015) Hibernian Law Journal, 14(1), 75-95 

https://www.blueblindfold.ie/wp-content/uploads/2020/11/2019-Annual-Report.pdf
https://www.embraceni.org/wp-content/uploads/2006/06/Distinguishing%5b1%5d1.pdf
https://globalinitiative.net/wp-content/uploads/2020/04/GIATOC-Policy-Brief-003-Smuggling-COVID-28Apr0930-proof-4.pdf
https://globalinitiative.net/wp-content/uploads/2020/04/GIATOC-Policy-Brief-003-Smuggling-COVID-28Apr0930-proof-4.pdf
https://www.blueblindfold.ie/wp-content/uploads/2020/11/2019-Annual-Report.pdf
https://www.blueblindfold.ie/wp-content/uploads/2020/11/2019-Annual-Report.pdf
https://www.embraceni.org/wp-content/uploads/2006/06/Distinguishing%5b1%5d1.pdf
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smuggled and trafficked.14 Further, studies show that human smuggling and human trafficking are 

frequently interlinked as the crimes are often perpetrated by the same criminal network, along the 

same route, for the purposes of profit.15  

Migrant smugglers frequently treat irregular migrants as commodities, often prioritising the aim of 

maximising profits over the risks to the migrants’ physical and psychological health. Some 

smugglers in the country of origin provide personal loans for migration journeys and that money 

sometimes needs to be paid back in double or with higher interest.16 Migrant smugglers frequently 

employ direct violence or the threat of violence against migrants, against law enforcement officers 

when avoiding apprehension and occasionally against other smugglers active in the same area. 

Furthermore, smugglers increasingly endanger the lives of migrants at risk by using unseaworthy 

vessels or concealing them in small confined spaces for prolonged periods.17 The Missing Migrants 

Project, run by the International Organization for Migration (IOM), has indicated that migrant 

deaths on maritime routes to Europe have more than doubled in the first six months of 2021, 

compared to the same period in 2020.18 A total of 1354 migrants have died thus far in 2021 while 

crossing the Mediterranean.  

 

Smuggling of persons and irregular migration in the EU 

One of the responses by the EU to the 2015 migrant crisis was to address the issue of illegal 

migration and migrant smuggling. Because of its cross-cutting nature between migration, security 

and external relations policies, the EU adopted a specific EU action plan against migrant 

smuggling (2015-2020) in May 2015. This action plan was envisaged in the European Agenda on 

Migration, which identified migrant smuggling as a priority, and was linked to the European Agenda 

on Security. The European Agenda on Migration sets out four pillars to effectively manage 

migration: reducing the incentives and root causes for irregular immigration; enhancing border 

controls through 'smarter borders'; rethinking and better implementing the common European 

asylum policy; and improving opportunities for legal immigration.  

 

 

 
14 Dr Daniel Silverstone & Dr Claire Brickell, ‘Combating modern slavery experienced by Vietnamese 

nationals en route to, and within, the UK’, Independent Anti-slavery Commissioner, 2017  

15 The Inter-Agency Coordination Group against Trafficking in Persons (ICAT), What is the difference 
between trafficking in persons and smuggling of migrants? (October 2016); IHREC, ‘Submission to the Joint 

Committee on Justice on the General Scheme of The Smuggling of Persons Bill 2020’, February, 2021 p. 
4. 

16 See Organised Crime and Corruption Reporting Project, ‘COVID-19 Made People Smuggling More 
Dangerous and Expensive’, 27 January 2021 

17 Europol (2021), ‘European Migrant Smuggling Centre - 5th Annual Report’, Publications Office of the 
European Union, Luxembourg, p. 13. 

18 Garcia Borja, A. and M. Abdelazim, ‘Migrant deaths on maritime routes to Europe in 2021’, 2021, IOM, 
Geneva. 

https://missingmigrants.iom.int/
https://missingmigrants.iom.int/
https://ec.europa.eu/anti-trafficking/eu-policy/eu-action-plan-against-migrant-smuggling-2015-%E2%80%93-2020_en
https://ec.europa.eu/anti-trafficking/eu-policy/eu-action-plan-against-migrant-smuggling-2015-%E2%80%93-2020_en
https://ec.europa.eu/home-affairs/what-we-do/policies/european-agenda-migration-legislative-documents_en
https://ec.europa.eu/home-affairs/what-we-do/policies/european-agenda-migration-legislative-documents_en
https://ec.europa.eu/home-affairs/what-we-do/policies/internal-security/european-agenda-security-factsheets_en
https://ec.europa.eu/home-affairs/what-we-do/policies/internal-security/european-agenda-security-factsheets_en
https://www.antislaverycommissioner.co.uk/media/1160/combating-modern-slavery-experienced-by-vietnamese-nationals-en-route-to-and-within-the-uk.pdf
https://www.antislaverycommissioner.co.uk/media/1160/combating-modern-slavery-experienced-by-vietnamese-nationals-en-route-to-and-within-the-uk.pdf
https://www.ihrec.ie/app/uploads/2021/03/IHREC-Submission-to-the-Joint-Committee-on-Justice-on-the-General-Scheme-of-The-Smuggling-of-Persons-Bill-2020-FINAL.pdf
https://www.ihrec.ie/app/uploads/2021/03/IHREC-Submission-to-the-Joint-Committee-on-Justice-on-the-General-Scheme-of-The-Smuggling-of-Persons-Bill-2020-FINAL.pdf
https://www.occrp.org/en/daily/13738-covid-19-made-people-smuggling-more-dangerous-and-expensive
https://www.occrp.org/en/daily/13738-covid-19-made-people-smuggling-more-dangerous-and-expensive
https://www.europol.europa.eu/publications-documents/european-migrant-smuggling-centre-5th-annual-report-%E2%80%93-2021
https://missingmigrants.iom.int/sites/mmp/files/Mediterranean-deaths-Jan-Jun_2021.pdf
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In September 2020, the European Commission announced19 a new Pact on Migration and 

Asylum,20 following on from the EU Action Plan against migrant smuggling (2015 – 2020). 

Additionally, the EU has committed, as part of the new Pact, to present a new EU Action Plan 

against Migrant Smuggling for 2021-2025. A public consultation on the new plan concluded earlier 

this year. 

According to Europol, the EU Agency for Law Enforcement, 90% of those who cross EU borders 

irregularly do so with the assistance of 

migrant smugglers, either for their 

whole journey or for part of it.21 In most 

cases, these facilitation services – 

ranging from transportation and 

accommodation to the production and 

selling of fraudulent documents – were 

offered and provided by criminal 

groups. This criminal activity 

generates high profits at relatively low 

risks for the smugglers, but puts those 

smuggled at risk of serious harm or 

exploitation, or even worse, of death.22 

There are roughly a dozen non-EU 

countries through which the vast 

majority of irregular migrants pass 

before being detected at an external 

EU border.23 These countries are 

located on the main migratory routes 

that migrants and their smugglers use 

to get into the EU. In 2020 there were 

125,110 detections of illegal border 

crossings in the EU in 2020 (see fig.2) 

                                                                          Fig. 2: Illegal border crossing in the EU in 202024 

              Source: European Parliament 

 

 

 
19 ‘A fresh start on migration: Building confidence and striking a new balance between responsibility and 

solidarity’, EU Commission press release, 23 September 2020 

20 ‘New Pact on Migration and Asylum - A fresh start on migration in Europe' 

21 Europol, ‘Facilitation of Illegal Migration’. 

22 European Parliamentary Research Service, ‘Understanding EU action against migrant smuggling’, January 
2021. 

23 Namely, Turkey, Ukraine, Belarus, Serbia, Morocco, Albania, Russia, Libya, Bosnia and Herzegovina, 
Tunisia, Algeria, Moldova, North Macedonia, Montenegro and Senegal. Ibid. 

24 European Parliament, Recent migration flows to the EU, June 2021 

https://ec.europa.eu/info/strategy/priorities-2019-2024/promoting-our-european-way-life/new-pact-migration-and-asylum_en
https://ec.europa.eu/info/strategy/priorities-2019-2024/promoting-our-european-way-life/new-pact-migration-and-asylum_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1601287338054&uri=COM%3A2020%3A609%3AFIN#document2
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1601287338054&uri=COM%3A2020%3A609%3AFIN#document2
https://www.europarl.europa.eu/RegData/etudes/ATAG/2021/649329/EPRS_ATA(2021)649329_EN.pdf
https://ec.europa.eu/commission/presscorner/detail/en/ip_20_1706
https://ec.europa.eu/commission/presscorner/detail/en/ip_20_1706
https://ec.europa.eu/info/strategy/priorities-2019-2024/promoting-our-european-way-life/new-pact-migration-and-asylum_en
https://www.europol.europa.eu/crime-areas-and-trends/crime-areas/facilitation-of-illegal-immigration
https://www.europarl.europa.eu/RegData/etudes/BRIE/2021/659450/EPRS_BRI(2021)659450_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/ATAG/2021/649329/EPRS_ATA(2021)649329_EN.pdf
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People smuggling and human trafficking in Ireland  

Legislation 

In Ireland, the facilitation of illegal immigrants’ entry to the State is currently an offence under the 

Illegal Immigrants (Trafficking) Act 2000, sections of which the Bill proposes to repeal. Human 

trafficking is an offence under the Criminal Law (Human Trafficking) Act 200825 and the Criminal 

Law (Human Trafficking) (Amendment) Act 2013, which makes it an offence to traffic in adults or 

children for the purpose of their sexual or labour exploitation, forced criminality, forced begging or 

the removal of their organs. It is also an offence to sell or purchase (or offer to sell or purchase) 

any person for any purpose.26 The Criminal Law (Sexual Offences) Act 2017 criminalises the 

purchase of sexual services and the soliciting or purchasing of sex from a trafficked person. 

Additionally, the Immigration Act 2004 provides a system for the regulation of entry into the State, 

and residence in the State, of non-Irish nationals. Section 4 provides that an immigration officer 

may authorise a non-national to land or be in the State; Section 5 provides that a person may not 

be present in the State save under permission granted by the Minister under their powers 

contained in section 4; Section 6 provides that a non-national (other than a seaman) coming by 

sea or air from outside the State shall not, without the consent of the Minister, land elsewhere than 

at an approved port. 

Part 9 of the Immigration, Residence and Protection Bill 2010 proposed to implement the 

Facilitation Directive, Framework Decision and Protocol. The Bill passed Second Stage but lapsed 

in 2016. 

Statistics 

The exact numbers of migrants smuggled or trafficked into or across Ireland is very difficult to 

assess. There is no available annual figure showing the number of persons who are smuggled into 

or through Ireland. It was suggested by the Irish Human Rights and Equality Commission, in their 

 

 

 
25The crime of trafficking under the 2008 Act has three constitutive elements—action, means and 

exploitation. This reflects the approach taken in international instruments. 

• the action of: procurement, recruitment, transportation, transport, harbouring or  

receipt of persons, providing accommodation or employment; 

• by means of: the threat or use of force or other forms of coercion, abduction, fraud,  

deception, the abuse of power or a position of vulnerability or the giving or receiving of payments 
or benefits to achieve the consent of a person having control over another person; 

• for the purpose of exploitation, (including labour exploitation, sexual exploitation, the removal of 
organs, or forced criminal activities engaged in for financial gain). 

David M Doyle, Clíodhna Murphy, Muiread Murphy, Pablo Rojas Coppari, Rachel J Wechsler, ‘‘I Felt Like 
She Owns Me’: Exploitation and Uncertainty in the Lives of Labour Trafficking Victims in Ireland’, British 
Journal of Criminology (2019) 59, 231–251. 

26 EU Human Trafficking Directive, Directive 2011/36/EU of the European Parliament and of the Council of 5 
April 2011 on preventing and combating trafficking in human beings and protecting its victims, and 
replacing Council Framework Decision 2002/629/JHA    

http://www.irishstatutebook.ie/eli/2000/act/29/enacted/en/html
http://www.irishstatutebook.ie/eli/2008/act/8/enacted/en/html
http://www.irishstatutebook.ie/eli/2013/act/24/enacted/en/index.html
http://www.irishstatutebook.ie/eli/2013/act/24/enacted/en/index.html
http://www.irishstatutebook.ie/eli/2017/act/2/enacted/en/html
http://www.irishstatutebook.ie/eli/2004/act/1/enacted/en/html
https://revisedacts.lawreform.ie/eli/2004/act/1/revised/en/html#SEC4
https://revisedacts.lawreform.ie/eli/2004/act/1/revised/en/html#SEC5
https://revisedacts.lawreform.ie/eli/2004/act/1/revised/en/html#SEC6
https://www.oireachtas.ie/en/bills/bill/2010/38/
https://academic.oup.com/bjc/article-abstract/59/1/231/5067135
https://academic.oup.com/bjc/article-abstract/59/1/231/5067135
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32011L0036
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observations on the General Scheme of the Bill, that the State collect and publish disaggregated 

data on the offences under proposed legislation.27 

Annual figures are available for the number of suspected victims of human trafficking in Ireland are 

made available. See the table below:  

 

Table 1: Suspected victims of human trafficking by year, age and gender 

According to the 2021 Trafficking in Persons Reports (see the section below on TIP reports and 

Ireland’s overall performance), the number of victims identified in Ireland in 2020 is 38.28 

The 2021 ‘Report on Human Trafficking and Exploitation on the Island of Ireland’, arising from the 

research project ‘Human Trafficking and Exploitation Project on the Island of Ireland (HTEPII)’,  

indicated that the number of adults and children trafficked onto the island of Ireland between 2014 

and 2019 is at least 38% higher in the Republic of Ireland and 20% higher in Northern Ireland than 

has been officially recorded for this time period.  

It was also noted by the 2020 TIP report that since the government amended its atypical working 

scheme for sea fishers in 2019, it has identified zero trafficking victims in the fishing industry, 

compared to 23 victims in 2018.29 

In relation to people smuggling, the Annual Report on Migration and Asylum 2019: Ireland, 

published by the Economic and Social Research Institute in December 2020, highlighted two 

recent incidents of people smuggling involving Irish citizens. In 2019, 39 people died of 

 

 

 
27 IHREC, ‘Submission to the Joint Committee on Justice on the General Scheme of The Smuggling of 

Persons Bill 2020’, February, 2021. 

28 Trafficking in Persons Report 2021: Ireland 

29 Ibid.  

https://www.mic.ul.ie/sites/default/files/uploads/140/2021_HTEPII_Report.pdf
https://emn.ie/wp-content/uploads/2021/01/SUSTAT102.pdf
https://www.ihrec.ie/app/uploads/2021/03/IHREC-Submission-to-the-Joint-Committee-on-Justice-on-the-General-Scheme-of-The-Smuggling-of-Persons-Bill-2020-FINAL.pdf
https://www.ihrec.ie/app/uploads/2021/03/IHREC-Submission-to-the-Joint-Committee-on-Justice-on-the-General-Scheme-of-The-Smuggling-of-Persons-Bill-2020-FINAL.pdf
https://www.state.gov/reports/2021-trafficking-in-persons-report/ireland/


Library & Research Service | Criminal Justice (Smuggling of Persons) Bill 2021 

 

19 

asphyxiation and hyperthermia in a container while being smuggled from France to England.30 The 

victims had paid fees of up to £30,000 to people smugglers to take them in stages to the UK.31 The 

GNIB co-operated with the investigation undertaken by the Essex constabulary into the incident. 

Four Irish men were among those found guilty of involvement in the people’s deaths.  

In a second incident, sixteen men (14 adult males and two juveniles) were found in a truck at 

Rosslare ferry port in November 2019. According to media reports, the men had boarded the truck 

before it left Cherbourg, France, and were believed to be originally from Iran or Iraq. 

In May 2021, the government approved plans for a revised national referral mechanism (NRM), 

which will also be put on a statutory footing through primary legislation.32 The NRM provides a way 

for all agencies, both State and civil society, to co-operate, share information about potential 

victims, identify those victims and facilitate their access to advice, accommodation and support. 

Agencies such as the HSE, Tusla, the Department of Social Protection and Immigration Services 

will become competent authorities for the identification of victims of human trafficking under the 

revised scheme. Minister of State for Civil and Criminal Justice, Hildegarde Naughton TD stated 

“These reforms will make it easier for victims of human trafficking to come forward and 

seek protection. It will also make it easier for the State to provide that support and 

protection in a collaborative way across the range of Departments and agencies, and 

working with key NGOs.33 

Lack of prosecution 

There is also a persistent problem in relation to prosecuting both people smuggling and human 

trafficking. In June, 2021,34 two people were convicted of the crime of human trafficking, and this 

marked the first time a person had been convicted of this crime in Ireland. It is often the case that a 

criminal prosecution is not taken because the DPP decides that there is insufficient evidence.35 

The then Minister for Justice, Helen McEntee TD, when commenting on the Bill, said that, while the 

State already had strong legislation on human smuggling, “there is no doubt that such crimes can 

be difficult to prosecute given their international reach and the fact that their execution can span 

different jurisdictions”.36 The lack of an effective criminal justice response to trafficking can lead to 

 

 

 
30 ‘The Irish men who became international people smugglers’, RTE Prime Time, 22 January 2021; ‘Essex 

lorry deaths: Members of Irish-Romanian gang jailed for up to 27 years’, The Irish Times, January 22, 2021 

31 ‘Essex lorry deaths: Members of Irish-Romanian gang jailed for up to 27 years’, The Irish Times, January 
22, 2021 

32 ‘Government approves proposal for a revised National Referral Mechanism to make it easier for human 
trafficking victims to come forward and receive supports’, 11 May 2021 

33 Ibid. 

34 ‘First-ever convictions for human trafficking handed down’, Irish Legal News, 14 June, 2021 

35 David M Doyle, Clíodhna Murphy, Muiread Murphy, Pablo Rojas Coppari, Rachel J Wechsler, ‘‘I Felt Like 
She Owns Me’: Exploitation and Uncertainty in the Lives of Labour Trafficking Victims in Ireland’, British 
Journal of Criminology (2019) 59, 231–251, p. 244. 

36 ‘Harsh new punishments for human trafficking planned’, Irish Times, 23 January 2021. 

https://www.irishtimes.com/news/world/uk/essex-lorry-deaths-members-of-irish-romanian-gang-jailed-for-up-to-27-years-1.4465394
https://www.irishtimes.com/news/world/uk/essex-lorry-deaths-members-of-irish-romanian-gang-jailed-for-up-to-27-years-1.4465394
https://www.irishtimes.com/news/world/uk/essex-lorry-deaths-members-of-irish-romanian-gang-jailed-for-up-to-27-years-1.4465394
http://www.justice.ie/en/JELR/Pages/PR21000122
http://www.justice.ie/en/JELR/Pages/PR21000122
https://www.irishlegal.com/articles/first-ever-convictions-for-human-trafficking-handed-down
https://academic.oup.com/bjc/article-abstract/59/1/231/5067135
https://academic.oup.com/bjc/article-abstract/59/1/231/5067135
https://www.irishtimes.com/news/crime-and-law/harsh-new-punishments-for-human-trafficking-planned-1.4465679
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a “sense of impunity” for smugglers and criminal networks and can result in these groups viewing 

smuggling as a “low risk, high reward offence”.37 

The Trafficking in Persons Report: Ireland 2021 

While people smuggling is distinct from human trafficking, people smuggling and human trafficking 

are frequently interlinked, and the crimes are often perpetrated by the same criminal network, 

along the same route, for the purposes of profit. It is thus relevant to note, in the context of the Bill, 

the recently published Trafficking in Persons (TIP) Report 2021. The report is an annual 

publication by the United States Government documenting the efforts by governments of 188 

countries and territories, including the US, to combat human trafficking. The TIP Report assesses 

those efforts, including those of the U.S. government, according to minimum standards that track 

the “3Ps” of the Palermo Protocol:38 the prosecution of traffickers, the protection of trafficking 

victims, and the prevention of trafficking in persons.39 

The annual report uses a three-tier ranking system to indicate how well governments have 

complied with the minimum standards for the elimination of trafficking. The report divides nations 

into tiers based on their compliance with standards outlined in the Trafficking Victims Protection 

Act (TVPA) of 2000. The Act reflects the provisions and “3Ps” of the Palermo Protocol.40 These 

tiers are: 

• Tier 1: Countries and territories whose governments fully comply with the Act’s minimum 

standards. 

• Tier 2: Countries and territories whose governments do not fully comply with the Act’s 

minimum standards but are making significant efforts to bring themselves into compliance 

with those standards. 

• Tier 2 Watch List: Countries and territories whose governments do not fully comply with 

the Act’s minimum standards but are making significant efforts to bring themselves into 

compliance with those standards, and: 

(a) The estimated number of victims of severe forms of trafficking is very significant or is 

significantly increasing and the country is not taking proportional concrete actions; or 

(b) There is a failure to provide evidence of increasing efforts to combat severe forms of 

trafficking in persons from the previous year. 

 

 

 
37 ‘Bill ‘entirely silent’ on rights of smuggled people says IHREC’, Irish Times, 10 March, 2021. 

38 Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially Women and Children, 
supplementing the United Nations Convention against Transnational Organized Crime Adopted and 
opened for signature, ratification and accession by General Assembly resolution 55/25 of 15 November 
2000. 

39 U.S. Mission to the OSCE, On Release of the 2021 Trafficking in Persons Report, July 8, 2021 

40 The Act is the US national framework for the federal response to human trafficking. 

https://www.state.gov/reports/2021-trafficking-in-persons-report/
https://www.ohchr.org/en/professionalinterest/pages/protocoltraffickinginpersons.aspx
https://www.govinfo.gov/content/pkg/BILLS-106hr3244enr/pdf/BILLS-106hr3244enr.pdf
https://www.govinfo.gov/content/pkg/BILLS-106hr3244enr/pdf/BILLS-106hr3244enr.pdf
https://www.irishtimes.com/news/social-affairs/bill-entirely-silent-on-rights-of-smuggled-people-says-ihrec-1.4505762
https://osce.usmission.gov/on-release-of-the-2021-trafficking-in-persons-report/
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• Tier 3: Countries and territories whose governments do not fully comply with the minimum 

standards and are not making significant efforts to do so.41  

Ireland’s Tier ranking has steadily decreased since 2017: 

▪ 2013: Tier 1 

▪ 2014: Tier 1 

▪ 2015: Tier 1 

▪ 2016: Tier 1 

▪ 2017: Tier 1 

▪ 2018: Tier 2 

▪ 2019: Tier 2 

▪ 2020: Tier 2 Watch List 

▪ 2021: Tier 2 Watch List 

Ireland and Romania are currently the only two EU states on the Tier 2 Watch List.42 The 2021 

edition of the report indicated that Ireland was to remain on the Tier 2 Watch List after being 

downgraded in 2020. The report indicated: “The Government of Ireland does not fully meet the 

minimum standards for the elimination of trafficking but is making significant efforts to do so”. 

These efforts included  

▪ Designating an independent human trafficking national rapporteur (IHREC)  

▪ Establishing a formal national anti-trafficking forum composed of interagency and civil 

society stakeholders.  

▪ In coordination with an international organization, the government launched a national anti-

trafficking public awareness campaign.  

▪ The government also increased funding for victim assistance, antitrafficking public 

awareness campaigns, and training. 

The Report’s criticisms focused on the lack of convictions under current anti-human trafficking 

legislation.  

“However, the government did not demonstrate overall increasing efforts compared to the 

previous reporting period, even considering the impact of the COVID-19 pandemic on its anti-

trafficking capacity.  

While courts convicted one trafficker under false imprisonment charges, the government has 

not obtained a trafficking conviction under the anti-trafficking law since it was amended in 2013, 

which weakened deterrence, contributed to impunity for traffickers, and undermined efforts to 

support victims to testify.  

 

 

 
41 Report to Congress on 2021 Trafficking in Persons Interim Assessment Pursuant to the Trafficking Victims 

Protection Act, January 7, 2021 

42 See Tier placement map of Europe, 2021 TIP Report.  

https://www.state.gov/wp-content/uploads/2021/06/regional_map_eur.jpg
https://www.state.gov/reports/2021-trafficking-in-persons-report/ireland/
https://www.state.gov/reports/2021-trafficking-in-persons-report/ireland/
https://www.state.gov/report-to-congress-on-2021-trafficking-in-persons-interim-assessment-pursuant-to-the-trafficking-victims-protection-act/
https://www.state.gov/report-to-congress-on-2021-trafficking-in-persons-interim-assessment-pursuant-to-the-trafficking-victims-protection-act/
https://www.state.gov/wp-content/uploads/2021/06/regional_map_eur.jpg
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The government investigated and prosecuted fewer suspected traffickers, did not prosecute 

any labor traffickers, and victim identification decreased for the fourth year in a row. The 

government continued to have systemic deficiencies in victim identification, referral, and 

assistance, and lacked specialized accommodation and adequate services for victims. 

Therefore Ireland remained on Tier 2 Watch List for the second consecutive year.” 

The Department of Justice stated that it was “disappointed” by the decision to keep Ireland on the 

Tier 2 Watch List, and that the US State Department “did not acknowledge as sufficient the 

significant progress that has been made to upgrade Ireland’s ranking”.43 

 

The impact of COVID-19 on people smuggling  

The COVID-19 pandemic has not reduced the prevalence of people smuggling. After an initial 

slow-down during Spring 2020, migrant smuggling activities quickly resumed.44 It was noted in 

Europol’s European Migrant Smuggling Centre’s 2021 report that “criminal networks facilitating the 

journey of irregular migrants within the EU used the opportunities recently offered by the large 

number of irregular migrants stranded in transit countries on account of COVID-19 measures.”45 

The closure of official border entry points, the increased securitization of borders, disruption to air 

travel, and the general limitations imposed on the entry to or exit from certain countries have been 

cited as aggravating and compounding factors.46 There is also a desire to avoid quarantine in 

reception facilities.47 As the demand for people smuggling services has risen, the European Border 

and Coast Guard Agency (Frontex) debriefings suggest that smugglers demanded and achieved 

higher prices as a result.48 

 

 

 
43 ‘Department of Justice disappointed Ireland’s ranking not upgraded in latest ‘Trafficking in Persons’ 

Report’, 1 July 2021 

44 Europol (2021), ‘European Migrant Smuggling Centre - 5th Annual Report’, Publications Office of the 
European Union, Luxembourg, p. 12; 
https://frontex.europa.eu/assets/Publications/Risk_Analysis/Risk_Analysis/Risk_Analysis_2021.pdf 

45 Europol (2021), ‘European Migrant Smuggling Centre - 5th Annual Report’, Publications Office of the 
European Union, Luxembourg, p. 12. 

46 Global Initiative Against Transnational Organised Crime, ‘Smuggling in the time of Covid 19 - The impact 
of the pandemic on human-smuggling dynamics and migrant-protection risks’, April 2020. 

47 https://frontex.europa.eu/assets/Publications/Risk_Analysis/Risk_Analysis/Risk_Analysis_2021.pdf 

48 https://frontex.europa.eu/assets/Publications/Risk_Analysis/Risk_Analysis/Risk_Analysis_2021.pdf, p. 18. 

It has been noted that during the first year of the pandemic, estimated that at least 194 countries have 
implemented mobility restrictions as a response to COVID-19. While many COVID-19 restrictions are in 
fact responses to the virus, it has been suggested that many restrictions are being coupled with or used as 
migration enforcement controls. This has raised concerns for many of these restrictions disproportionally 
impact migrants, asylum seekers and refugees in transit irregularly and often prevent them from accessing 
protection through the filing of asylum and/or other protection claims. Gabriella Sanchez and Luigi Achilli, 
‘Stranded : the impacts of COVID-19 on irregular migration and migrant smuggling’, Policy Briefs, 2020/20, 
Migration Policy Centre, European University Institute Research Repository, p. 4. 

http://www.justice.ie/en/JELR/Pages/PR21000165
http://www.justice.ie/en/JELR/Pages/PR21000165
https://www.europol.europa.eu/publications-documents/european-migrant-smuggling-centre-5th-annual-report-%E2%80%93-2021
https://frontex.europa.eu/assets/Publications/Risk_Analysis/Risk_Analysis/Risk_Analysis_2021.pdf
https://www.europol.europa.eu/publications-documents/european-migrant-smuggling-centre-5th-annual-report-%E2%80%93-2021
https://globalinitiative.net/wp-content/uploads/2020/04/GIATOC-Policy-Brief-003-Smuggling-COVID-28Apr0930-proof-4.pdf
https://globalinitiative.net/wp-content/uploads/2020/04/GIATOC-Policy-Brief-003-Smuggling-COVID-28Apr0930-proof-4.pdf
https://frontex.europa.eu/assets/Publications/Risk_Analysis/Risk_Analysis/Risk_Analysis_2021.pdf
https://cadmus.eui.eu/handle/1814/67069
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Europol notes that developments in the spread of COVID-19 and in the speed of vaccination 

programmes in different countries constitute strong pull factors for people willing to migrate from 

countries with less developed health systems.49 It is also likely that the impact of COVID-19 on 

labour markets in certain countries will create additional motivation for economic migrants.  

COVID-19 has also made people smuggling a more inherently dangerous activity,50 with people 

smugglers forced to choose more dangerous routes and expose migrants to exploitation and 

longer journeys in dangerous environments, like sealed lorry containers or small boats.51 There 

has also been a reduced capacity and capability of support and safety operations to assist 

migrants,52 and this poses particular dangers for migrants making unsafe sea crossings in the 

Mediterranean or English Channel.53  

The COVID-19 pandemic has highlighted that global crises do not in the long run significantly 

disrupt migration flows and do not diminish the demand for smuggling services to enter, transit or 

reside in the EU MS/SAC.54 

 

The Facilitators Package: Facilitation Directive and 
Framework Decision 

The Bill proposes to transpose EU Council Directive 2002/90/EC defining the facilitation of 

unauthorised entry, transit and residence (the Facilitation Directive) and EU Council Framework 

Decision 2002/946/JHA on the strengthening of the penal framework to prevent the facilitation of 

unauthorised entry, transit and residence (the Framework Decision). These instruments were 

adopted together and are complimentary. They are collectively referred to as the “Facilitators 

Package”. Under these instruments, any person who intentionally assists unauthorized entry, 

transit, or residence of a non-UE national in the EU, is to be sanctioned unless they are doing so 

for humanitarian reasons. It is notable that while the primary aim of the UN Protocol Against the 

Smuggling of Migrants is the protection of migrants, the primary aim of the Facilitation Directive 

and Framework Decision is combatting irregular migration. 

 

 

 
49 Europol (2021), ‘European Migrant Smuggling Centre - 5th Annual Report’, Publications Office of the 

European Union, Luxembourg, p. 26. 

50 Organised Crime and Corruption Reporting Project, ‘COVID-19 Made People Smuggling More Dangerous 
and Expensive’, 27 January 2021; United Nations Office of Drugs and Crime, ‘Impact of the COVID crisis 
on migrant smuggling’, 10 September 2020. 

51 Ibid. 

52 Global Initiative Against Transnational Organised Crime, ‘Smuggling in the time of Covid 19 - The impact 
of the pandemic on human-smuggling dynamics and migrant-protection risks’, April 2020. 

53 See e.g. Médecins Sans Frontières, ‘EU states use COVID-19 to shirk search and rescue obligations as 
MSF ends Ocean Viking partnership’. 

54 https://frontex.europa.eu/assets/Publications/Risk_Analysis/Risk_Analysis/Risk_Analysis_2021.pdf 

Europol 2020, How COVID-19-related crime infected Europe during 2020 [Report, 12 November 2020], 
accessible at https://www.europol.europa.eu/ publications-documents/how-covid-19-related-crime-infected-
europe-during-2020 

https://ec.europa.eu/anti-trafficking/sites/antitrafficking/files/2002_90_ec_1.pdf
https://ec.europa.eu/anti-trafficking/sites/antitrafficking/files/2002_90_ec_1.pdf
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32002F0946
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32002F0946
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32002F0946
https://www.europol.europa.eu/publications-documents/european-migrant-smuggling-centre-5th-annual-report-%E2%80%93-2021
https://www.occrp.org/en/daily/13738-covid-19-made-people-smuggling-more-dangerous-and-expensive
https://www.occrp.org/en/daily/13738-covid-19-made-people-smuggling-more-dangerous-and-expensive
https://www.unodc.org/unodc/en/frontpage/2020/September/impact-of-the-covid-crisis-on-the-crime-of-migrant-smuggling.html
https://www.unodc.org/unodc/en/frontpage/2020/September/impact-of-the-covid-crisis-on-the-crime-of-migrant-smuggling.html
https://globalinitiative.net/wp-content/uploads/2020/04/GIATOC-Policy-Brief-003-Smuggling-COVID-28Apr0930-proof-4.pdf
https://globalinitiative.net/wp-content/uploads/2020/04/GIATOC-Policy-Brief-003-Smuggling-COVID-28Apr0930-proof-4.pdf
https://www.msf.org/eu-states-use-covid-19-shirk-search-and-rescue-obligations
https://www.msf.org/eu-states-use-covid-19-shirk-search-and-rescue-obligations
https://frontex.europa.eu/assets/Publications/Risk_Analysis/Risk_Analysis/Risk_Analysis_2021.pdf
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It is necessary for implementing legislative provisions to provide: 

• the precise definition of the infringement in question and the cases of exemption (which is 

the subject of the Facilitation Directive); and 

• the minimum rules for penalties, liability of legal persons and jurisdiction (which is the 

subject of the Framework Decision). 

The Facilitation Directive 

The purpose of the Facilitation Directive is  

“to provide a definition of the facilitation of illegal immigration and consequently to render 

more effective the implementation of framework Decision 2002/946/JHA in order to prevent 

that offence.”55 

Articles 1(1)(a) and 1(1)(b) of the Directive defines the behaviour that is to attract sanctions: 

a) any person who intentionally assists a person who is not a national of a Member State to 

enter, or transit across, the territory of a Member State in breach of the laws of the State 

concerned on the entry or transit of aliens;  

(b) any person who, for financial gain, intentionally assists a person who is not a national of 

a Member State to reside within the territory of a Member State in breach of the laws of the 

State concerned on the residence of aliens.56 

Article 1(2) provides that “any Member State may decide not to impose sanctions with regard to 

the behaviour defined in paragraph 1(a) by applying its national law and practice for cases where 

the aim of the behaviour is to provide humanitarian assistance to the person concerned.” 

Those who commit an offence set out in Article 1 must be subject to subject to effective, 

proportionate and dissuasive sanctions.57 These sanctions must also be applicable to anyone who 

is the instigates, is an accomplice to, or otherwise attempts to commit the offences under Article 1 

of the Directive.58  

Proposed offences in the Bill 

The Bill proposes to provide for the following offences: 

• Section 6 provides for the offence of assisting unlawful entry into, transit across or 

presence in the State. 

• Section 7 provides for the offence of assisting unlawful entry into, transit across or 

presence in a designated state. 

• Section 8 provides for the offence of provision of fraudulent travel or identity document for 

the purpose of assisting entry, travel across or presence in the State or a designated state. 

 

 

 
55 Recital 4. 

56 Articles 1(1)(a) and 1(1)(b) of the Directive. 

57 Article 3. 

58 Article 2. 
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Sections 6 and 7 of the Bill broaden the scope of conduct encompassed by people smuggling 

offences under the 2000 Act to include facilitating the unlawful transit across or presence in the 

State or a designated state, as well as entry. This reflects the wording of Article 1 of the EU 

Facilitation Directive. 

Though not a requirement under the Directive, the Bill also provides for the offence of provision of 

fraudulent documents. Document fraud continues to be a key enabler for the facilitation of illegal 

immigration. Enhanced surveillance at the EU’s external border and improved security features for 

identity documents will continue to drive the demand for fraudulent documents. Fraudulent 

documents are multi-purpose criminal tools and each document can be used repeatedly to support 

different criminal activities. Identity documents are in high demand and they are the most 

commonly traded type of fraudulent document. 35% of the documents reported to Europol were 

identity cards, followed by passports (31%), driving licences (15%) and residence permits (7%).59 

 It may also be noted in passing that a number of reports have highlighted the increasing use of a 

diverse range of technology by people smugglers.60 

Avoiding the criminalisation of humanitarian activities 

The implementation of EU and national anti-migrant smuggling operations take place where civil 

society actors provide humanitarian assistance and also during migrant’s phases of transit and 

residence in the EU. Section 9 of the Bill provides that it will be a defence in any proceedings 

against a person for an offence under section 6, 7 or 8 of the Bill for the person charged with the 

offence to prove, on the balance of probabilities, that the conduct alleged to constitute the offence 

was engaged in by them: 

(a) in order to provide, in the course of his or her work on behalf of a bona fide 

organisation, assistance to a person seeking international protection in the State or 

equivalent status in another state if the purposes of that organisation include giving 

assistance without charge to persons seeking such protection or status; or 

 

 

 
59 Europol (2021), ‘European Migrant Smuggling Centre - 5th Annual Report’, Publications Office of the 

European Union, Luxembourg, p. 20. 

60 See e.g Advanced technology helping migrant smuggling gangs stay ahead of the curve, April 2018; 
Organised Crime and Corruption Reporting Project, ‘People Smugglers in Syria Take to TikTok’, 23 June 
2021. “Migrant smugglers make full use of the internet, social media and other modern communication 
technologies that offer a high degree of anonymity. They increasingly use digital messaging services that 
offer encrypted communication and allow for real-time information exchange (Telegram, WhatsApp, Viber, 
Signal, and others), continually change phones and subscriber identity module (SIM) cards or use special 
mobile phones that provide encrypted communication on a secure private international network. Another 
challenge for EU law enforcement agencies is smugglers' use of 'virtual numbers' and 'burner applications' 
(e.g. iPlum, 2Call, OpenPhone, Hushed), which make it virtually impossible to trace the actual phone 
number or to link it to a specific member of the smuggling network. Nearly all services are offered and take 
place online, including by using false social media profiles. Smuggling networks sometimes go as far as to 
set up online travel agencies that facilitate irregular migration, either specifically set up for criminal 
purposes, or legitimate travel agencies with one or more corrupt employees. This shows how the distinction 
between legal and illegal activities is increasingly blurred.” European Parliamentary Research Service, 
‘Understanding EU action against migrant smuggling’, January 2021, p. 7.  

https://www.europol.europa.eu/publications-documents/european-migrant-smuggling-centre-5th-annual-report-%E2%80%93-2021
https://www.policeprofessional.com/news/advanced-technology-helping-migrant-smuggling-gangs-stay-ahead-of-the-curve/
https://www.occrp.org/en/37-ccblog/ccblog/14699-people-smugglers-in-syria-take-to-tiktok
https://www.europarl.europa.eu/RegData/etudes/BRIE/2021/659450/EPRS_BRI(2021)659450_EN.pdf
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(b) for the purpose of providing humanitarian assistance, otherwise than for the purpose of 

obtaining, directly or indirectly, a financial or material benefit.  

This provision reflects the findings of the Commission’s first comprehensive evaluation of the 

Facilitators Package, carried out in 2017.61 The evaluation considered the effectiveness of the 

measures in place, and considered possible scope for improvement. The main area for 

improvement identified by the evaluation was the perceived risk of criminalisation of 

humanitarian assistance.62 It was also an issue that was consistently raised by NGOs and others 

who provided assistance to migrants.63 The Facilitation Directive contains explicit reference in 

Article 1(2) to exempting humanitarian assistance, though it is notable that the clause is not 

mandatory. In addition, the clause does not cover the facilitation of residence and it therefore 

leaves a range of society actors still unprotected. This latter point is addressed in part by 

section 9(a) of the Bill.  

In 2020, in the context of the new Pact on Migration and Asylum, the Commission adopted a 

Guidance (C(2020)6470) aimed at clarifying that the Facilitators Package should not be 

interpreted in a way that allows humanitarian activities mandated by law to be criminalised.64 

The Directive does not provide an explicit definition of “humanitarian assistance”. The Bill does 

not provide a definition either. Some examples provided in the European  Parliament’s 2018 

study on the criminalisation of humanitarian assistance to irregular migrants65 include “the 

provision of services that help migrants to access their fundamental rights (including to health  

care, shelter, hygiene and legal assistance) and to live with dignity”66, or any action guided by  

 

 

 
61 Regulatory Fitness and Performance programme (REFIT), Evaluation of the EU legal framework against 

facilitation of unauthorised entry, transit and residence: The Facilitators Package (Directive 2002/90/EC 
and Framework Decision 2002/946/JHA), SWD (2017) 117 final. 

62 Ibid., p. 35. 

63 See e.g.  Amnesty International, ‘Europe: People helping refugees and migrants risk jail as authorities 
misuse anti-smuggling laws’, 03 March 2020; Lina Vosyliūtė and Carmine Conte, ‘Crackdown on NGOs 
and volunteers helping refugees and other migrants’, Research Social Platform on Migration and Asylum 
(ReSOMA), Final Synthetic Report, June 2019,  p.  32;  Amnesty International, ‘Greece: Smuggling 
charges against humanitarian workers who saved refugees must be dropped’, 04 December 2018; 
European Parliament, ‘Fit for purpose? The Facilitation Directive and the criminalisation of humanitarian 
assistance to irregular migrants: 2018 update’, Policy Department for Citizens’ Rights and Constitutional 
Affairs, 2018. 

64 European Commission, ‘Commission Guidance on the implementation of EU rules on definition and 
prevention of the facilitation of unauthorised entry, transit and residence’, Brussels, 23.9.2020 C(2020) 
6470 final. 

65 European  Parliament’s  Policy  Department  for  Citizens’ Rights and Constitutional Affairs, ‘Fit for 
purpose? The Facilitation Directive and the criminalisation of humanitarian assistance to irregular migrants: 
2018 update’, 2018. 

66 Ibid., citing S. Carrera, E. Guild, A. Aliverti, J. Allsopp, M. Manieri and M. Levoy (2016), “Fit for Purpose? 
The Facilitation Directive and the Criminalization of  Humanitarian  Assistance  to  Irregular  Migrants”,  
Study  for  the  European  Parliament’s  LIBE  Committee,  Brussels. 

https://ec.europa.eu/info/sites/default/files/commission-guidance-implementation-facilitation-unauthorised-entry_en.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2018/608838/IPOL_STU(2018)608838_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2018/608838/IPOL_STU(2018)608838_EN.pdf
file:///C:/Users/halpinr/AppData/Local/Temp/SWD(2017)117_0.pdf
file:///C:/Users/halpinr/AppData/Local/Temp/SWD(2017)117_0.pdf
file:///C:/Users/halpinr/AppData/Local/Temp/SWD(2017)117_0.pdf
https://www.amnesty.ie/europe-people-helping-refugees-and-migrants-risk-jail-as-authorities-misuse-anti-smuggling-laws%e2%80%af/
https://www.amnesty.ie/europe-people-helping-refugees-and-migrants-risk-jail-as-authorities-misuse-anti-smuggling-laws%e2%80%af/
http://www.resoma.eu/sites/resoma/resoma/files/policy_brief/pdf/Final%20Synthetic%20Report%20-%20Crackdown%20on%20NGOs%20and%20volunteers%20helping%20refugees%20and%20other%20migrants_1.pdf
http://www.resoma.eu/sites/resoma/resoma/files/policy_brief/pdf/Final%20Synthetic%20Report%20-%20Crackdown%20on%20NGOs%20and%20volunteers%20helping%20refugees%20and%20other%20migrants_1.pdf
https://www.amnesty.ie/greece-smuggling-charges-against-humanitarian-workers-who-saved-refugees-must-be-dropped/
https://www.amnesty.ie/greece-smuggling-charges-against-humanitarian-workers-who-saved-refugees-must-be-dropped/
https://www.europarl.europa.eu/RegData/etudes/STUD/2018/608838/IPOL_STU(2018)608838_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2018/608838/IPOL_STU(2018)608838_EN.pdf
https://ec.europa.eu/info/sites/default/files/commission-guidance-implementation-facilitation-unauthorised-entry_en.pdf
https://ec.europa.eu/info/sites/default/files/commission-guidance-implementation-facilitation-unauthorised-entry_en.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2018/608838/IPOL_STU(2018)608838_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2018/608838/IPOL_STU(2018)608838_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2018/608838/IPOL_STU(2018)608838_EN.pdf
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the principles of: humanity, solidarity, impartiality and independence (i.e. the distinction of 

humanitarian and related objectives from economic and financial objectives).”67  

This provision replaces the “otherwise than for gain” exception under the 2000 Act, whereby a 

criminal offence will only be committed where assistance is given for profit. This provision had 

proved to be somewhat problematic in its application, and made it more difficult to successfully 

prosecute smugglers or traffickers.68 The Immigration, Residence and Protection Bill 2010 had 

proposed to amend this provision. During the Second Stage debate on the Bill it was noted by 

the Minister for Justice and Law Reform that: 

“Difficulties [have been] experienced in the operation of the Illegal Immigrants 

Trafficking Act 2000. I refer to the requirement in section 2 of that Act that for a 

prosecution to be successful the prosecutor must show that smuggling was undertaken 

"for gain". Evidence to satisfy this requirement is very hard to come by. If, for example, 

money is paid to the smuggler, the payment will almost certainly be in cash and 

impossible to trace. The payment will in almost all cases be made outside the 

jurisdiction, and probably outside the EU. In addition, victims will often be too frightened 

to co-operate with the prosecution. The net result is that the prosecutor is faced with a 

threshold which is virtually impossible to meet. Such a situation hinders the fight 

against people-smuggling and prevents us from playing our full part internationally. It is, 

in effect, counter to public policy and the public interest.”69 

Humanitarian assistance as a defence rather than an exemption  

In their submission on the General Scheme of the Bill, IHREC indicated that the approach 

taken in the Bill, which provides for humanitarian assistance as a defence rather than an 

exemption, is not in accordance with international recommendations.  

“in practice it means that a person acting on behalf of a “bona fide organisation” or for 

“humanitarian purposes” will likely be charged with an offence under Section 5, and 

thereafter it will be for that person to prove their innocence.  Accordingly, this will likely 

 

 

 
67 Ibid., citing N. Bozeat, S. Petronella, J. Behrens, M. Labayle, N. Rossella (on behalf of ICF) (2016) 

“Evaluation and Impact Assessment Study on a proposal for a revision of the EU legal framework related to 
the facilitation of irregular migration (migrant smuggling)”. The study was carried out on request of 
European Commission by ICF International. It covered all Member States and non-EU Schengen 
Associated countries. 

68 Seanad Éireann debate - Tuesday, 28 Apr 2009: “Garda Síochána had expressed repeated concerns at 
the difficultly in obtaining a successful prosecution for trafficking or smuggling because of the "for gain" 
requirement, that is, the necessity of proving material gain on the part of the smuggler, in section (2)(2)(a) 
of the Act of 2000. The experience of the Garda National Immigration Bureau is that, in practice, it has 
been extremely difficult to prove that those engaged in the smuggling of migrants have done so for gain. In 
most cases of migrant smuggling a payment will have been made outside the State and no evidence of the 
payment will be available to the investigators.” 

69 Dáil Éireann debate - Wednesday, 6 Oct 2010 

https://www.oireachtas.ie/en/bills/bill/2010/38/
https://www.oireachtas.ie/en/debates/debate/seanad/2009-04-28/9/
https://www.oireachtas.ie/en/debates/debate/dail/2010-10-06/10/
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have a chilling effect on people providing assistance to people seeking international 

protection, or people acting on humanitarian grounds.”70 

The Framework Decision 

The Framework Decision71 provides that measures should be taken to combat the aiding of illegal 

immigration, both in connection with unauthorised crossing of borders and for the purpose of 

sustaining networks which exploit human beings.72 

Article 1 of the framework decision provides that infringements under Articles 1 and 2 of the 

Directive (as set out above) are punishable by effective, proportionate and dissuasive criminal 

penalties, which may entail extradition. The criminal penalties may be accompanied by the 

following measures: 

• confiscation of the means of transport used to commit the offence, (this is provided for by 

the Bill) 

• a prohibition on practising directly or through an intermediary the occupational activity in the 

exercise of which the offence was committed, 

• deportation. 

If the person assisting unlawful entry and transit73 is doing so for financial gain, this must be 

punishable by a custodial sentence with a maximum sentence of not less than eight years. This is 

applicable where the infringements are committed in any of the following circumstances: 

• the offence was committed as an activity of a criminal organisation as defined in Joint 

Action 98/733/JHA, 

• the offence was committed while endangering the lives of the persons who are the 

subject of the offence. 

The Framework Decision also addresses jurisdiction.74 It is provided that each Member State shall 

take the measures necessary to establish its jurisdiction with regard to the infringements referred 

to in Article 1(1) and committed 

a) in whole or in part within its territory; 

b) by one of its nationals, or 

c) for the benefit of a legal person established in the territory of that Member State. 

 

 

 
70 IHREC, ‘Submission to the Joint Committee on Justice on the General Scheme of The Smuggling of 

Persons Bill 2020’, February, 2021, p. 16. 

71 The framework Decision supplements other instruments adopted in order to combat illegal immigration, 
illegal employment, trafficking in human beings and the sexual exploitation of children (Recital 5). 

  Recital 8 notes that Ireland is taking part in the framework Decision in accordance with Article 5 of the 
Protocol integrating the Schengen acquis into the framework of the European Union annexed to the Treaty 
on European Union and to the Treaty establishing the European Community, and Article 6(2) of Council 
Decision 2002/192/EC of 28 February 2002 concerning Ireland's request to take part in some of the 
provisions of the Schengen acquis. 

72 Recital 2. 

73 As defined in Article 1(1)(a) and, to the extent relevant, Article 2(a) of Directive. 

74 This concerns the power of a court or a judge to hear and decide an action, petition or other proceeding, 
and the territorial limits within which legal authority may be exercised. 

https://eur-lex.europa.eu/legal-content/HR/TXT/?uri=celex%3A31998F0733
https://eur-lex.europa.eu/legal-content/HR/TXT/?uri=celex%3A31998F0733
https://www.ihrec.ie/app/uploads/2021/03/IHREC-Submission-to-the-Joint-Committee-on-Justice-on-the-General-Scheme-of-The-Smuggling-of-Persons-Bill-2020-FINAL.pdf
https://www.ihrec.ie/app/uploads/2021/03/IHREC-Submission-to-the-Joint-Committee-on-Justice-on-the-General-Scheme-of-The-Smuggling-of-Persons-Bill-2020-FINAL.pdf
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Finally, the Decision provides for provisions relating to extradition and prosecution75 and that the 

Decision shall apply without prejudice to the protection afforded refugees and asylum seekers in 

accordance with international law.76 

Proposed penalties in the Bill 

Under section 10(1) of the Bill a person guilty of an offence under section 6, 7 or 8 is liable 

(a) on summary conviction, to a class A fine (up to €5,0000) or to imprisonment for a term 

not exceeding 12 months or both; or 

(b) on conviction on indictment, to a fine (maximum not specified) or to imprisonment for a 

term not exceeding 10 years or both. 

This provision retains the 10-year maximum sentence set out in the 2000 Act.  

Section 10(2) provides that, when determining the sentence to be imposed for an offence under 

sections 6, 7 or 8, the Court shall treat as an aggravating factor any behaviour by the offender  

• that endangers the life or safety of the person being smuggled; or 

• that resulted in the exploitation or inhuman or degrading treatment of the person to whom 

the offence related. 

The sentence may not exceed the maximum sentence of 10 years, as set out in section 10(1). This 

is in accord with the penalties provided for in the Framework Decision. The Bill also provides for an 

extension of extra-territorial jurisdiction under sections 6 and 7.  

It has been noted by the IHREC in their submission on the General Scheme that the Bill  

“does not include that ‘the offence was committed as an activity of a criminal organisation’ [as 

included in Article 1(3)] as an aggravating factor. Other EU member states have developed a 

wider range of aggravating factors, including: 

• When the offence involves a minor; 

 

 

 
75 Article 5  

1. (a) Any Member State which, under its law, does not extradite its own nationals shall take the necessary 
measures to establish its jurisdiction over the infringements referred to in Article 1(1) when such 
infringements are committed by its own nationals outside its territory. 

(b) Each Member State shall, when one of its nationals is alleged to have committed in another Member 
State the infringements referred to in Article 1(1) and it does not extradite that person to that other Member 
State solely on the ground of his nationality, submit the case to its competent authorities for the purpose of 
prosecution, if appropriate. In order to enable prosecution to take place, the files, information and exhibits 
relating to the offence shall be transmitted in accordance with the procedures laid down in Article 6(2) of 
the European Convention on Extradition of 13 December 1957. The requesting Member State shall be 
informed of the prosecution initiated and of its outcome. 

76 Article 6 - International law on refugees 

This framework Decision shall apply without prejudice to the protection afforded refugees and asylum 
seekers in accordance with international law on refugees or other international instruments relating to human 
rights, in particular Member States' compliance with their international obligations pursuant to Articles 31 and 
33 of the 1951 Convention relating to the status of refugees, as amended by the Protocol of New York of 
1967. 
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• When offence relates to a protected characteristic, such as age, pregnancy, disability; 

• Using directly, or indirectly fraudulent actions, violence threats or any form of 

coercion; and 

• When the offence (or rather the abuse committed in the context of smuggling) caused 

incurable illness, permanent physical or mental incapacity, loss of an organ or use of 

organ, or serious mutilation.”77 

Under the UN Protocol the mandatory aggravating factors include 

• circumstances that endanger, or are likely to endanger, the lives or safety of the migrants 

concerned; and  

• circumstances that entail inhuman or degrading treatment, including for exploitation, of 

such migrants. 

These are both provided for in the Bill (Section 10(2)). The UN Office on Drugs and Crime has 

produced a Model Law against the Smuggling of Migrants, on the implementation of the UN 

Convention and its Protocols, and further optional aggravating circumstances are suggested.  

 

UN Protocol against the Smuggling of Migrants by 
Land, Sea and Air 

Illegally facilitated migration was not the subject of international legal regulation until the late 

1990s, when the UN adopted a treaty based cooperation framework that would support a coherent 

response.78 The UN Protocol against the smuggling of migrants by land, sea and air, 

supplementing the UN Convention against Transnational Organized Crime, adopted in November 

2000 entered into force on 28 January 2004. The parent instrument of the Protocol is the United 

Nations Convention against Transnational Organised Crime.79 It is in these two instruments that 

the current globally accepted definition of human smuggling was first codified: ‘the procurement in 

order to obtain, directly or indirectly, a financial or other material benefit, of the illegal entry of a 

person into a State Party of which the person is not a national or a permanent resident.’  

The Convention and its Protocols create varying levels of legal obligation. Some provisions are 

mandatory, some are subject to consistency within domestic legal and administrative systems, and 

others are largely optional. The UN Office on Drugs and Crime has produced a Model Law against 

the Smuggling of Migrants, on the implementation of the UN Convention and its Protocols, which 

provides guidance on this issue.   

 

 

 
77 IHREC, ‘Submission to the Joint Committee on Justice on the General Scheme of The Smuggling of 

Persons Bill 2020’, February, 2021, p. 19. 

78 Anne T. Gallagher and Fiona David, The International Law of Migrant Smuggling, (Cambridge University 
Press, 2014), p. 23. 

79 The Organized Crime Convention is the centrepiece of the legal regime against transnational organized 
crime. It is supplemented by three additional Protocols dealing with Smuggling of Migrants; Trafficking in 
Persons, Especially Women and Children; and Trafficking in Firearms. The Convention entered into force 
on September 29, 2003. 

https://www.unodc.org/documents/human-trafficking/Model_Law_Smuggling_of_Migrants_10-52715_Ebook.pdf
https://www.ohchr.org/EN/ProfessionalInterest/Pages/TransnationalOrganizedCrime.aspx
https://www.ohchr.org/EN/ProfessionalInterest/Pages/TransnationalOrganizedCrime.aspx
https://www.ohchr.org/EN/ProfessionalInterest/Pages/TransnationalOrganizedCrime.aspx
https://www.unodc.org/documents/human-trafficking/Model_Law_Smuggling_of_Migrants_10-52715_Ebook.pdf
https://www.unodc.org/documents/human-trafficking/Model_Law_Smuggling_of_Migrants_10-52715_Ebook.pdf
https://www.ihrec.ie/app/uploads/2021/03/IHREC-Submission-to-the-Joint-Committee-on-Justice-on-the-General-Scheme-of-The-Smuggling-of-Persons-Bill-2020-FINAL.pdf
https://www.ihrec.ie/app/uploads/2021/03/IHREC-Submission-to-the-Joint-Committee-on-Justice-on-the-General-Scheme-of-The-Smuggling-of-Persons-Bill-2020-FINAL.pdf
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The Protocol includes a number of provisions aimed at protecting the basic rights of smuggled 

migrants and preventing the worst forms of exploitation which often accompany the smuggling 

process. As noted earlier, while the primary aim of the Protocol is the protection of migrants, the 

primary aim of the Facilitation Directive and Framework Decision is combatting irregular migration. 

However, the Protocol and the Facilitators Package remain coherent with each other, despite 

some differences.80 

The Smuggling of Migrants Protocol sets out three main goals: 

• Preventing and combating the smuggling of migrants 

• Protecting the rights of smuggled migrants 

• Promoting cooperation among States parties to those ends81 

Ireland signed the Protocol on 13 December 2000 and has not yet ratified it.82 Ireland is the only 

EU Member State not to have ratified the Protocol to date. The Bill intends to ratify83 the Protocol. 

The primary emphasis of the Migrant Smuggling Protocol is on strengthened border controls – 

particularly in relation to smuggling by sea. They are required to: 

• criminalise the smuggling of migrants as well as related offenses including the production, 

provision, and possession of fraudulent travel or identity documents (the Bill makes 

provision for this under section 8). 

• take steps to ensure the integrity of travel documents issued on their behalf and cooperate 

with each other in preventing their fraudulent use 

• provide or strengthen specialised training for immigration and other officials aimed at 

preventing, combating, and eradicating migrant smuggling 

• adopt appropriate legal and administrative measures to ensure the vigilance of commercial 

carriers such as airlines in preventing migrant smuggling, to guarantee their liability and to 

provide for sanctions in the event of complicity or negligence84 

When criminalising smuggling and related offences, States Parties are required to establish, as 

aggravating circumstances, situations which endanger the lives or safety of migrants or entail 

 

 

 
80 Regulatory Fitness and Performance programme (REFIT), Evaluation of the EU legal framework against 

facilitation of unauthorised entry, transit and residence: The Facilitators Package (Directive 2002/90/EC 
and Framework Decision 2002/946/JHA), SWD (2017) 117 final. 

81 United Nations Office of Drugs and Crime, ‘Toolkit to Combat Smuggling of Migrants’, July 2010, p. iii. 

82 https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XVIII-12-b&chapter=18 

83 Ireland has a dualist approach to international law. While Ireland is legally bound by the obligations set out 
in treaties that it has ratified, those treaties are not directly applicable in Irish law. In order to be enforceable 
domestically, a treaty must be domestically incorporated, either through an Act of the Oireachtas or an 
amendment to the Constitution. 

84 Anne Gallagher, ‘Human Rights and the New UN Protocols on Trafficking and Migrant Smuggling: A 
Preliminary Analysis’ Human Rights Quarterly, Nov., 2001, Vol. 23, No. 4 (Nov., 2001), pp. 975-1004, pp. 
996-997. 

file:///C:/Users/halpinr/AppData/Local/Temp/SWD(2017)117_0.pdf
file:///C:/Users/halpinr/AppData/Local/Temp/SWD(2017)117_0.pdf
file:///C:/Users/halpinr/AppData/Local/Temp/SWD(2017)117_0.pdf
https://www.unodc.org/documents/human-trafficking/SOM_Toolkit_E-book_english_Combined.pdf
https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2016/2016-09-28_spotlight-international-human-rights-law-operation-and-impact_en.pdf
https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2016/2016-09-28_spotlight-international-human-rights-law-operation-and-impact_en.pdf
https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2016/2016-09-28_spotlight-international-human-rights-law-operation-and-impact_en.pdf
https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2016/2016-09-28_spotlight-international-human-rights-law-operation-and-impact_en.pdf
https://www.jstor.org/stable/4489368?seq=8#metadata_info_tab_contents
https://www.jstor.org/stable/4489368?seq=8#metadata_info_tab_contents
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inhuman or degrading treatment, including for exploitation. The Bill makes provision for this under 

Section 10, and is discussed in more detail in the previous section.  

Migrants themselves are not to become liable to criminal prosecution under the Protocol for the 

fact of having been smuggled (although this provision would not prevent a State from prosecuting 

a smuggled migrant for violation of national immigration laws). The Bill makes provision for this 

under Section 9(2).   

All appropriate measures must be taken to preserve the internationally recognised rights of 

smuggled migrants, in particular, the right to life and the right not to be subjected to torture or other 

cruel, inhumane or degrading treatment or punishment. Smuggled migrants must also be protected 

from violence and those whose life or safety has been endangered by reason of having been 

smuggled must be assisted. (See criticism of the Bill, below) 

Criticism of the Bill 

The Irish Human Rights and Equality Commission (IHREC) is Ireland’s Independent National 

Rapporteur on the Trafficking of Human Beings.85 In February, 2021, IHREC published its 

submission to the Oireachtas Committee on Justice on the General Scheme of the Criminal Justice 

(Smuggling of Persons) Bill.86 The primary criticism proposed in the submission is that the Bill “is 

silent on the rights and protections of smuggled persons.”87 

“Whilst the State has a right to control the entry and residence of irregular migrants, it must 

ensure that legislation is designed in a manner that is compliant with human rights and 

equality principles and standards. In this regard, irrespective of their migration status, 

individuals who have been smuggled hold certain fundamental rights that are protected 

under constitutional, European, and international law.”88 

IHREC proposed that that  

“further measures are required to strengthen the rights and protection of rights of smuggled 

persons under the General Scheme; by including a provision similar to section 16 of the 

Protocol, which provides for specific rights and protections for smuggled persons, and the 

specific rights of women, children and people with disabilities.”89  

 

 

 
85 European Union (Prevention and Combating of Human Trafficking) (National Rapporteur) Regulations 

2020 (S.I. No. 432 of 2020). 

86 IHREC, ‘Submission to the Joint Committee on Justice on the General Scheme of The Smuggling of 
Persons Bill 2020’, February, 2021. 

87 Ibid., p. 6. It may be noted that when addressing the issue of human trafficking specifically, a “rights based 
approach” is often advocated for; see e.g. Siobhán Mullally, ‘Combating Trafficking in Human Beings and 
Protecting its Victims: Limited Progress in the Adoption of A Human Rights-Based Approach’, Irish Law 
Times (2012), 30, 102-108; Adriana Ferreira Dos Santos Norbert Costa, ‘The Need to Integrate a Human 
Rights Perspective into the Irish Initiatives Combating Human Trafficking’ (2015) Hibernian Law Journal, 
14(1), 75-95. 

88 Ibid. 

89 Ibid., p. 8. 

https://www.ihrec.ie/rights-and-protections-for-smuggled-and-trafficked-people-need-to-be-included-in-irelands-law-to-meet-eu-and-un-standards/
http://www.irishstatutebook.ie/eli/2020/si/432/made/en/print
http://www.irishstatutebook.ie/eli/2020/si/432/made/en/print
https://www.ihrec.ie/app/uploads/2021/03/IHREC-Submission-to-the-Joint-Committee-on-Justice-on-the-General-Scheme-of-The-Smuggling-of-Persons-Bill-2020-FINAL.pdf
https://www.ihrec.ie/app/uploads/2021/03/IHREC-Submission-to-the-Joint-Committee-on-Justice-on-the-General-Scheme-of-The-Smuggling-of-Persons-Bill-2020-FINAL.pdf
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Article 16(1) of the UN Protocol provides that  

“In implementing this Protocol, each State Party shall take, consistent with its obligations 

under international law, all appropriate measures, including legislation if necessary, to 

preserve and protect the rights of persons who have been the object of conduct set forth in 

article 6 of this Protocol as accorded under applicable international law, in particular the 

right to life and the right not to be subjected to torture or other cruel, inhuman or degrading 

treatment or punishment.”   

Additional criticisms of the Bill, some of which have been referenced in the relevant sections of this 

Digest, include: 

• the offence of people smuggling as currently drafted needs to be revised to ensure legal 

certainty; 

• ‘humanitarian assistance’ should be clearly carved out as an exemption or exclusion rather 

than a defence; 

• aggravating factors for sentencing purposes should include a wider range of categories, 

including offences that involve children, women and people with disabilities, 

• training must be provided for front-line officials to help both the prosecuting of offences and 

assist in the identification and provision of humane treatment to smuggled people; 

• the State should accept and facilitate the voluntary returns of smuggled people; 

• the State needs to collect and publish data about people smuggling under this law. 

 

Principal Provisions 

Part 1: Preliminary and general 

Sections 1, 2 and 4 are standard provisions and will not be addressed in detail. Further detail is 

provided in the Table of Provisions, above.  

Section 3 proposes to repeal Sections 2, 3, 4, 7 and 11 of the Illegal Immigrants (Trafficking) Act 

2000. 

Part 2: Smuggling of Persons 

Section 5 provides the interpretation of terms used in this Part.  

Offences under Part 2 

Section 6 provides for the offence of assisting unlawful entry into, transit across or presence in the 

State, where  

(a) such entry into, transit across or presence in the State is in breach of a specified 

provision, and  

(b) the first-mentioned person knows or has reasonable cause to believe that such entry 

into, transit across or presence in the State is in breach of a specified provision. 

http://www.irishstatutebook.ie/eli/2000/act/29/enacted/en/html
http://www.irishstatutebook.ie/eli/2000/act/29/enacted/en/html
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For the purpose of this Part, “specified provision” means the following: 

(a) section 4, 5 or 6 of the Immigration Act 2004.  

(The 2004 Act provides a system for the regulation of entry into the State, and residence in 

the State, of non-Irish nationals. Section 4 provides that an immigration officer may 

authorise a non-national to land or be in the State; Section 5 provides that a person may 

not be present in the State save under permission granted by the Minister under their 

powers contained in section 4; Section 6 provides that a non-national (other than a 

seaman) coming by sea or air from outside the State shall not, without the consent of the 

Minister, land elsewhere than at an approved port.) 

(b) a provision that is the subject of an order under section 29 of the Bill. 

(Section 29 of the Bill states that the Minister may designate a certain provision as a 

“special provision” for the purposes of the Act) 

Section 6(2) provides that a person is guilty of an offence if they engage in conduct outside the 

State that would, if conducted in the State, constitute an offence under subsection (1). 

Section 6(3) provides that a person who, in a place outside the State, aids, abets, counsels, 

procures or attempts the commission of an offence under subsection (1) or subsection (2) is guilty 

of an offence. 

Section 7 provides for the offence of assisting unlawful entry into, transit across or presence in a 

designated state. The elements of this offence that are set out in sections 7(1), (2) and (3) are 

comparable to those under sections 6(1), (2) and (3). The applicable immigration law is that of the 

designated state. For the purpose of this section, a “designated state” means any of the following, 

other than the State: 

(a) a Member State; 

(b) the Republic of Iceland; 

(c) the Principality of Liechtenstein; 

(d) the Kingdom of Norway; 

(e) the Swiss Confederation; 

(f) the United Kingdom of Great Britain and Northern Ireland; 

(g) a Protocol state; 

(h) a state that is declared under section 28 to be a designated state; 

Subsections (2), (3) and (4) provide for extra-territorial jurisdiction where the conduct— 

• occurs on board an Irish ship; 

• occurs on an aircraft registered in the State; 

• is engaged in by a person who is an Irish citizen or a person ordinarily resident in the State; 

• is engaged in for the benefit of a company or any other body established under the law of 

the State; 

http://www.irishstatutebook.ie/eli/2004/act/1/enacted/en/html
https://revisedacts.lawreform.ie/eli/2004/act/1/revised/en/html#SEC4
https://revisedacts.lawreform.ie/eli/2004/act/1/revised/en/html#SEC5
https://revisedacts.lawreform.ie/eli/2004/act/1/revised/en/html#SEC6
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• occurs on board a ship registered in a Protocol state (subject to the proviso noted below); 

• occurs on board a ship not registered in any country or territory; 

• constitutes an offence for which the person would be liable to extradition or surrender but 

such extradition or surrender has been refused. 

While extra-territorial jurisdiction extends to Protocol ships under this section, proceedings in 

relation to conduct occurring on a Protocol ship outside Irish waters are limited by section 17(3) 

and may apply only where the enforcement powers of Irish authorities have been exercised. 

Section 8 provides for the offence of provision of fraudulent travel or identity document for the 

purpose of assisting entry, travel across or presence in the State or a designated state. A person is 

guilty of an offence if they produce, procure, provide, possess or control a fraudulent travel or 

identity document with the intention that it will be used to unlawfully enter to the State in breach of 

a specified provision (as defined above), and that the person providing such document/s knew or 

had reasonable cause to that such entry was in breach of a specified provision. Subsection (4) is a 

similar provision, and applies to a designated state. 

Subsections (2), (3), (5), (6) and (7) provide for provide for extra-territorial jurisdiction in respect of 

the offences, where these are committed outside the State. These are in line with those in sections 

6 and 7, above.  

Defences under Part 2 

Section 9 provides for a defence for a person charged with an offence under sections 6,7, or 8. It 

is a defence for a person charged with an offence to prove, on the balance of probabilities, that the 

conduct alleged to constitute the offence was engaged in by him or her  

(a) in the course of providing assistance to a person seeking international protection, or 

equivalent status in another state. This assistance must be provided in the course of his or 

her work for a bona fide organisation, whose purpose includes the provision of such 

assistance; or 

(b) for the purpose of providing humanitarian assistance, otherwise than for the obtaining of 

personal material or financial benefit. 

Section 9(2) provides that a person has not committed an offence by aiding, abetting, counselling 

or procuring their own smuggling. 

Penalties under Part 2 

Section 10 provides for penalties to be imposed under this Part. 

Under section 10(1) a person guilty of an offence under section 6, 7 or 8 is liable 

(a) on summary conviction, to a class A fine or to imprisonment for a term not exceeding 12 

months or both; or 

(b) on conviction on indictment, to a fine or to imprisonment for a term not exceeding 10 

years or both. 

Section 10(2) provides that, when determining the sentence to be imposed for an offence under 

sections 6, 7 or 8, the Court shall treat as an aggravating factor any behaviour by the offender  
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• that endangers the life or safety of the person being smuggled; or 

• that resulted in the exploitation or inhuman or degrading treatment of the person to whom 

the offence related. 

The sentence may not exceed the maximum sentence permitted by section 10(1).  

Part 3: Enforcement measures against the smuggling of persons 

Section 11 provides for the interpretation of provisions in this Part. “Enforcement officer” means 

(a) a member of the Garda Síochána, 

(b) an officer of customs (within the meaning of section 2 of the Customs Act 2015), 

(c) a member of the Naval Service of the Defence Forces not below the rank of petty 

officer, or 

(d) an immigration officer (within the meaning of section 3 of the Act of 2004); 

“Master”, in relation to a ship, means the person having, for the time being, the command 

or charge of the ship. 

Section 12 provides for the exercise of enforcement powers in respect of ships. The section sets 

out the conditions under which the enforcement powers contained in section 14 may be used by an 

enforcement officer where they reasonably suspect that an offence under section 6 or 7 are being 

committed; that is, the assisting of unlawful entry into, transit across or presence in the State or a 

designated state. 

The enforcement powers under section 14 may apply to  

(a) an Irish ship, 

(b) a ship registered in a Protocol state, or 

(c) a ship not registered in any country or territory.  

An enforcement officer shall not exercise the powers conferred on them by section 14 outside the 

outer limit of the territorial seas of the State in relation to a ship registered in a Protocol state, or in 

the territorial seas of any state other than the State, without the authority of the Minister for Foreign 

Affairs. The Minister may impose conditions or limitations on the exercise of the powers. 

Section 13 provides that the Minister for Foreign Affairs may, either of his or her own motion or in 

response to a request from a Protocol state, authorise a Protocol state to exercise, in relation to an 

Irish ship, powers corresponding to those conferred on enforcement officers by section 14 but 

subject to such conditions or limitations, if any, as he or she may impose. 

The enforcement powers in respect of ships 

Section 14 provides for the powers that may be exercised by enforcement officers in respect of 

ships to which section 12 applies where reasonable grounds exist to suspect that a people 

smuggling offence is being committed. 

Section 14(1) sets out a list of actions that the enforcement officer is empowers to take. An 

enforcement officer may  
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(a) stop the ship; 

(b) board the ship; 

(c) if he or she considers it necessary for the performance of his or her functions under this 

Act, do either or both of the following: 

(i) require the ship to be taken to a port in the State; 

(ii) detain the ship at a port in the State; 

(d) search without a warrant the ship and anything on it, including its cargo; 

(e) require any person on the ship to give information concerning himself or herself, any 

other person on the ship, the ship or anything on the ship; 

(f) without prejudice to the generality of the powers conferred by paragraphs (d) and (e) 

(i) open any container, 

(ii) carry out tests and take samples of anything on the ship, 

(iii) require the production of any document, book or record relating to the ship or 

anything or any person on it, and 

(iv) take photographs or make copies of anything the production of which he or she 

has the power to require; 

and  

(g) search without a warrant any person who the enforcement officer has reasonable 

grounds to suspect has committed an offence under section 6 or 7. 

Section 14(2) provides that if an enforcement officer has reasonable grounds to suspect that an 

offence under section 6 or 7 has been committed on the ship concerned the may either arrest the 

suspect without a warrant or seize or retain anything on the ship as evidence.  

Section 9 of the Criminal Law Act 1976 applies in relation to anything seized and retained under 

this subsection; this permits the retention of items of evidence found in the course of a search 

which is authorised either by statute or at common law. 

Section 14 further provides that an enforcement officer shall provide evidence of their authority, if 

required. Under section 14(4) an enforcement officer may  

(a) use reasonable force, if necessary, 

(b) require the master or any member of the crew of the ship concerned to take such 

action as may be necessary to assist the enforcement officer, 

(c) take with him or her, and use, any equipment or materials that he or she considers 

necessary, and 

(d) be accompanied by any other person with a specialised or technical knowledge or skill 

who the enforcement officer considers may be of assistance to him or her in the 

performance of those functions. 

Anyone providing assistance under section 14(4)(d) (above) shall be conferred with the powers 

and duties of the enforcement officer concerned, other than the power of arrest. 

http://www.irishstatutebook.ie/eli/1976/act/32/section/9/enacted/en/html#sec9
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Notice shall be given in writing to the master of the ship if the ship is to be detained, and to notify 

the master if detention is no longer necessary. 

Where a person on the ship has been arrested, they will be delivered to Garda custody as soon as 

practicable, and shall then be detained in the Garda station in accordance with law. 

Subsection (8) provides that where a person intentionally obstructs an enforcement officer, fails 

without reasonable excuse to comply with the officer or makes a false statement to the officer they 

are guilty of an offence.  

A person guilty of an offence under subsection (8)(c) (knowingly or recklessly makes a false 

statement to an enforcement officer, or intentionally fails to disclose information) will be liable— 

(a) on summary conviction, to a class C fine or to imprisonment for a term not exceeding 12 

months or both; or  

(b) on conviction on indictment, to a class A fine or to imprisonment for a term not 

exceeding 2 years or both. 

An enforcement officer may require that a ship be taken to a port and may, having regard to the 

law of the country to which the ship has been brought, arrange for the arrest or detention of a 

person in that country.  

Subsection (10) provides that a person acting for or on behalf of a Protocol State shall not be liable 

in any criminal proceedings in the State for anything done in the purported exercise of powers in 

relation to an Irish ship on the authority of the Minister for Foreign Affairs under section 13. Further, 

any person who, in relation to a person referred to in subsection (10), does any of the things 

referred to in paragraph (a), (b) or (c) of subsection (8), is guilty of an offence. 

Subsection (11) provides that anyone engages in conduct in relation to an enforcement officer, a 

person assisting an officer under section 14 or anyone to whom subsection (10) applies, and this 

conduct would constitute an offence if it occurred in the State, this will constitute an offence.  

Subsection (13) provides that an enforcement officer, or a person assisting the officer under 

section 14, shall not be liable in any civil or criminal proceedings for anything done in the purported 

performance of his or her functions under this Act if the court before which the proceedings are 

being heard is satisfied that the act was done in good faith and that there were reasonable grounds 

for doing it. 

Subsection (15) provides that a person guilty of an offence under this section, other than 

subsection (8)(c), shall be liable— 

(a) on summary conviction, to a class C fine (up to €2,500) or to imprisonment for a term 

not 

exceeding 12 months or both, or  

(c) on conviction on indictment, to a fine or to imprisonment for a term not exceeding 5 years 

or both. 

Subsection (16) provides that A statement made by a person, pursuant to a requirement by an 

enforcement officer or a person referred to in subsection (4)(d) in the performance of any of his or 

her functions under this Act, shall not be admissible as evidence in proceedings brought against 

the person for an offence (other than an offence under subsection (8)(c)). 
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The power to detain a vehicle 

Section 15 provides that members of the Garda Síochána may detain vehicles where a person 

has been arrested for an offence under section 6 or 7 and it is suspected that the vehicle has been 

used for the purpose of committing the offence. The member may detain the vehicle for a period 

not exceeding 48 hours. 

Subsection (2) provides that, during this 48 hour period, the Garda Síochána the court may make 

an application to the court, and the court may make an order authorising the further detention of 

the vehicle by the Garda Síochána for such period, not exceeding 3 months, as may be specified 

in the order. The court may make such an order where it is satisfied that: 

(a) proceedings have been instituted or are to be instituted against the person for an 

offence under section 6 or 7, 

(b) there are reasonable grounds for believing that the vehicle is one which could, on 

conviction on indictment of the person for that offence, and having regard to section 16(6), 

be the subject of a forfeiture order under that section, and 

(c) there are reasonable grounds for believing that the vehicle would be removed from the 

State or sold or otherwise disposed of before the determination of the proceedings for that 

offence. 

The court may also, if satisfied on points a, b and c above, make an order authorising the further 

detention of the vehicle by the Garda Síochána for such further period not exceeding 3 months as 

may be specified in the order. 

Subsection (4) provides that a vehicle shall not be detained under this section for periods 

exceeding 2 years in total. Further, the detention of a vehicle under this section shall cease where 

proceedings for an offence under section 6 or 7 have been instituted against the person and: 

(i) the proceedings are summary proceedings, 

(ii) the proceedings are discontinued, or 

(iii) the person is acquitted of the charge concerned and the time for taking an appeal has 

passed. 

Under subsection (5) a person may apply to the court for the release of a detained vehicle either 

unconditionally, on the giving of satisfactory security with attached conditions, or release on other 

conditions that the court considers appropriate.  

If a vehicle released on the giving of security referred to in subsection (5)(b) is removed from the 

State, sold, destroyed or otherwise disposed of without the leave of the court, the court may order 

the forfeiture of the security. 

This section is without prejudice to any power to seize or detain property which may be exercised 

by a member of the Garda Síochána or any other person under this Act or any other enactment. 

Forfeiture of ship, aircraft or other vehicle 

Section 16 provides that where a person is convicted on indictment of an offence under section 6 

or 7, the court may order the forfeiture of any ship or other vehicle used in the commission of the 

offence. 

Subsection (2) provides that this shall not apply to a person unless the person convicted is: 

(a) the owner of, or of a share in, the vehicle concerned, 
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(b) a director or manager of a company which is the owner of, or of a share in, the vehicle 

concerned, or 

(c) subject to subsection (3), the person in charge of the vehicle concerned. 

Subsection (3) provides that where the person convicted is the person in charge of the vehicle 

concerned, but not a person referred to in paragraph (a) or (b) of subsection (2), then the ship, 

aircraft or vehicle will not be forfeited unless: 

(a) the owner of, or of a share in, the vehicle concerned, or 

(b) a director or manager of a company which is the owner of, or of a share in, the vehicle 

concerned, knew or could with reasonable diligence have discovered that the vehicle was 

being used for the purpose of the commission of an offence under section 6 or 7. 

Where an order is made under this section, the Garda may seize or detain the vehicle if it has not 

already been so detained. An opportunity may be given to the owner or part owner of the vehicle to 

to show cause why the order should not be made.  

Subsection (6) states that, in considering whether to make an order under this section, the court 

shall have regard to: 

(a) the value of the property, and 

(b) the likely financial and other effects, on the person whose property it is proposed to 

forfeit, of the making of the order (taken together with any other order that the court 

contemplates making). 

Under subsection (7) the court may make an order necessary to protect an interest in the property. 

Subsection (8) states that an order under this section shall not take effect until the ordinary time for 

instituting an appeal against the order or the conviction concerned has expired or, where such an 

appeal is instituted, until it or any further appeal is finally decided or abandoned or the ordinary 

time for instituting any further appeal has expired. 

 

Part 4: Miscellaneous matters 

Section 17  provides that proceedings for an offence under section 6, 7, 8 or 14 alleged to have 

been committed outside the State or on a ship may be taken in any place in the State and the 

offence may, for all incidental purposes, be treated as having been committed in that place. 

Subsection 2 provides for circumstances where the consent of the DPP is required, and subsection 

3 provides for the exercise of authority by the Minister for Foreign Affairs. 

Section 18 provides for evidence in respect of certain matters to be given by certificate. These 

matters include evidence in relation to whether: 

• a person is an Irish citizen (section 18(1)) 

• the entry, transit or presence of a person in a designated state is in breach of the 

immigration law of that state (section 18(2)) 

• authorisation was given by the Minister for Foreign Affairs for the exercise of enforcement 

powers (section 18(5)) 

• a state is a designated state (section 18(6)) 

Section 19 makes provision to avoid double jeopardy. 
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Section 20 provides for liability of corporate bodies. Where a relevant offence is committed for the 

benefit of a body corporate by a relevant person and the commission of the relevant offence is 

attributable to the failure, by a director, manager, secretary or other officer of the body corporate, 

or a person purporting to act in that capacity, to exercise, at the time of the commission of the 

relevant offence and in all the circumstances of the case, the requisite degree of supervision or 

control of the relevant person, the body corporate shall be guilty of an offence. 

Section 21 proposes to amend section 8 of the Criminal Law Act 1976 to apply the search powers 

under that section to the offences under sections 6, 7 and 8. Section 8 of the 1976 Act provides for 

the power of Garda Síochána to search vehicles and persons in vehicles. 

Section 22 proposes to delete paragraph 27A of the Schedule to Bail Act 1997 and inserts the 

offences provided for in sections 6, 7 and 8 of the present Act into the Schedule. The effect of 

these changes is to replace the offence under section 2 of the Illegal Immigrants (Trafficking) Act 

2000 (which is being repealed) with the offences under sections 6, 7 and 8 of this Act in the 

definition of ‘serious offence’ under the Bail Act.  

Section 23 proposes to amend section 2 of the Road Transport Act 2011 to include offences 

under sections 6, 7 and 8 of the Bill among those for which convictions must be notified to the 

Minister under that Act.  

Section 24 proposes to amend section 12 of the Road Safety Authority (Commercial Vehicle 

Roadworthiness) Act 2012 to include offences under section 6, 7 or 8 among those for which 

convictions must be notified to the Minister under that Act.  

Section 25 proposes to amend Part 2 of the Schedule to Taxi Regulation Act 2013, to include the 

offences provided for in sections 6, 7 and 8 among those for which a disqualification for a period of 

time may be imposed.  

Section 26 proposes to amend the European Communities (Communication of Passenger Data) 

Regulations 2011 to refer to the Bill in the definitions of ‘immigration offence’ and ‘smuggling’.  

Section 27 proposes to amend Schedule 2 of the Schedule to European Union (Passenger Name 

Record Data) Regulations 2018, which defines ‘serious crime’ for the purposes of those 

Regulations, to include offences under sections 6, 7, and 8 of the Bill. 

Section 28 provides that the Minister may declare a state to be a ‘designated state’ for the 

purposes of the Bill. 

Section 29 provides that the Minister may, by order, declare to be a ‘specified provision’ for the 

purpose of this Act any provision of 

(a) a regulation made under section 3 of the European Communities Act 1972, or 

(b) a statutory instrument made for a purpose referred to in section 4(1) of the 

European Communities Act 2007, 

that is made for the purpose of giving effect to a treaty or act referred to in section 2(1) of 

the European Communities Act 1972 that relates to the legality of 

(i) the entry of persons into the European Union, 

(ii) the transit of persons through a Member State to another Member State, or 

(iii) residence of persons in the European Union. 

http://www.irishstatutebook.ie/eli/1976/act/32/enacted/en/html
http://www.irishstatutebook.ie/eli/1997/act/16/schedule/enacted/en/html
http://www.irishstatutebook.ie/eli/2011/act/31/enacted/en/html
http://www.irishstatutebook.ie/eli/2012/act/16/enacted/en/html
http://www.irishstatutebook.ie/eli/2012/act/16/enacted/en/html
http://www.irishstatutebook.ie/eli/2013/act/37/schedule/enacted/en/html#sched
http://www.irishstatutebook.ie/eli/2011/si/597/made/en/print
http://www.irishstatutebook.ie/eli/2011/si/597/made/en/print
http://www.irishstatutebook.ie/eli/2018/si/177/made/en/print
http://www.irishstatutebook.ie/eli/2018/si/177/made/en/print
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Section 30 provides for transitional arrangements, whereby sections 2 and 3 of the 2000 Act 

continue to apply in respect of: 

(a) a person who, whether before, on or after the coming into operation of this 

section— 

(i) is arrested for, or 

(ii) convicted of, an offence under section 2 of the Act of 2000, 

(b) proceedings for an offence under section 2 of the Act of 2000, whether instituted before, on or 

after the coming into operation of this section, and 

(c) a vehicle that, immediately before the coming into operation of this section, is detained under 

section 3 of the Act of 2000. 
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