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Purpose of Bill
A system for guaranteed statutory minimum pay and conditions 

for certain employment sectors was established more than a century, in 
1909. The purpose was to improve terms of employment in the “sweated 
industries”, where pay was chronically low and union representation was 
either non-existent or inadequate.

The purpose was to set up bargaining bodies in low wage sectors where 
the industrial actors were insufficiently organised. These bodies could then 
set binding minimum wages and conditions across the sector.

The importance of industry-wide enforcement to prevent undercutting 
was an essential feature of the legislation. The goal was explicitly to reduce 
downwards wage competition – where, in the words of Winston Churchill 
introducing the first Trade Boards Bill, “the good employer is undercut by 
the bad, and the bad employer is undercut by the worst”.

The State’s role under the Trade Boards Acts was therefore to establish 
a mechanism for collective bargaining about pay in trades which were not 
susceptible to conventional trade union organisation. Outside those trades, 
collective bargaining was the preferred product of custom, trade union 
pressure and local initiative.

Since that time Irish law has reflected the twin-track approach to 
collective bargaining that was first proposed in the 1918 Report of the 
Committee on Relations between Employers and Employed, the Whitley 
Report.

Thus, on the one hand, there were sectors where trade unions were able 
to organise effectively. While collective bargaining was encouraged as a 
matter of policy, the State did not in those sectors impose the forums in 
which collective bargaining should take place.

But, on the other hand, compulsory machinery for collective bargaining, 
through the mechanism of trade boards and subsequently joint labour 
committees (JLCs), was reserved for sectors in which existing organisation 
was very weak or non-existent.

Under the Trade Board Acts each board was composed of two elements: 
independent members and equal numbers of members representing 
employers and members representing workers.
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The statutory regulations for the constitution and conduct of trade boards 
were kept in place after Independence and up until 1946, with differences 
over time.

While section 11 (3) of the 1909 Act had provided that the representative 
members were to be “elected or nominated, or partly elected and partly 
nominated, as may be provided by regulations”, both before and after 
independence there were in fact no directly elected members; the 
“nominated” members were appointed by the Minister after considering 
names supplied by employers or workers.

Clearly, the representative members were there to represent a particular 
side. But under the regulations the power of appointment was always the 
Minister’s, with the right of the two sides of industry being a right to be 
consulted and to supply names for consideration before the appointments 
were made.

A “representative member”, therefore, was never representative in the 
sense of being an elected representative. He was a member who represented 
the interests of his side.

The Industrial Relations Act 1946 built on these foundations. Some 
of the 1946 Act language borrows from the Whitley Report of a quarter-
century earlier.

That report had recommended that a board be established for a sector 
if the Minister “was of opinion that no adequate machinery existed for the 
effective regulation of wages throughout the trade, and that accordingly, 
having regard to the rates of wages prevailing in the trade, or any part of 
the trade, it was expedient”.

The Irish Act allows the Minister to apply for a JLC establishment order 
where “the existing machinery for effective regulation of remuneration and 
other conditions of employment of such workers is inadequate or is likely 
to cease or to cease to be adequate, or having regard to the existing rates of 
remuneration or conditions of employment of such workers or any of them, 
it is expedient that a joint labour committee should be established”.

A JLC was to consist of the Minister’s appointees, as independent 
members, plus representative members appointed by the Labour Court 
being –

• representative (employers) members who, in the opinion of the Court, 
represent employers in relation to whom the committee is to operate, 
and

• an equal number of representative (workers) members who, in the 
opinion of the Court, represent workers in relation to whom the 
committee is to operate.

The 1946 Act continued the tradition of prior consultation by providing 
that “before appointing a representative member of a committee the Court 
shall, so far as is reasonably practicable, consult any organisation of 
employers or, as the case may be, workers concerned”.

However, following judicial review proceedings brought by the Irish 
Hotels Federation against the Minister’s decision to reconstitute a JLC for 
the hotel sector, matters now stand on a very different footing.

The Minister’s statement of opposition to the hoteliers’ case asserted 
that a JLC could not be established or operate in the absence of employer 
representatives put forward by the employer representative organisation.

The State argued that the decision to come together under a JLC 
framework with a view to making an employment regulation order was a 
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matter for the two sides of industry and was not compulsory. On that basis, 
the legal proceedings were struck out.

The case ended because of a shared assumption that the non-cooperation 
of an employer representative body would effectively stymie the 
appointment of representative members to a JLC. In short, there was an 
employers’ veto.

It follows that, in any sector of industry where there is little or no worker 
organisation and representation but there is an employer representative 
body, that representative body can prevent the establishment of a JLC, by 
not turning up to the negotiation table – even though these are the sectors 
which the legislation has always targeted for intervention.

If it is now the law that a JLC cannot be appointed without the voluntary 
agreement and participation of bodies representing either side, then this 
represents a dramatic collapse of machinery that has been working for over 
a century and which was aimed precisely at sectors where representative 
bodies were not to be found.

Specifically, if the “inadequacy of the existing machinery for effective 
regulation” of pay and conditions of employment is the ground for setting 
up a JLC, then it cannot be right that the refusal of a representative body on 
one side to either support collective bargaining or to support a JLC can be 
a bar to its establishment.

Such a stance on the part of a representative body should instead be 
proof positive that the existing machinery is inadequate and that a JLC is 
needed.

For whatever reason, the current situation is that the process for setting 
up a JLC is stated by the Government to require the cooperation of both 
sides of industry and so the employer side, if sufficiently organised, can 
exercise a veto.

Our Bill is aimed at clearing away this impasse.

Provisions of Bill
The Bill is by its long title an Act to amend the provisions relating 

to the constitution of joint labour committees, so as to provide for cases 
where organisations of employers or of workers fail or refuse to engage 
in consultation with the Labour Court prior to the appointment of 
representative (employers) members or representative (workers) members, 
as the case may be; and to provide for connected matters.

Section 1 provides in standard form for the definition of certain terms 
used in the Bill.

Section 2 enacts new provisions relating to the constitution of JLCs. 
These are further to the current provisions, which are set out in the Fifth 
Schedule to the Industrial Relations Act 1990 (“the Schedule”).

The new provisions will apply where before appointing representative 
members to a JLC, the Court sought to consult an organisation of employers 
or of workers, but the organisation concerned failed or refused to engage, to 
any significant extent or at all, in consultation with the Court in relation to 
the appointment of such representative members.

In such a case the Court shall  appoint such persons to be 
representative members as, taken together and so far as is reasonably 
practicable, are in the opinion of the Court representative of the interests of 
employers (or workers) in relation to whom the committee is to operate.
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The purpose is to emphasise that the members appointed are to be 
representative of the interests of the employer (or worker) side, while not 
necessarily being representative of employers (or workers).

Under the section the Court must from time to time review the 
membership of the committee and must exercise its powers to determine the 
membership of representative members and to appoint new representative 
members, so as to ensure that, in the opinion of the Court, the representative 
members, taken together and so far as is reasonably practicable, continue to 
be representative of the interests of such employers (or workers).

If the Court appoints persons to be members of a committee under this 
section, then paragraph 2 (5) of the Schedule does not apply.

Section 3 makes provision for cases where the appointment of 
representative members under the previous section is impracticable. If 
the Court is satisfied that it is not reasonably practicable for it to appoint 
a joint labour committee under section 2 that includes persons who 
are representative of the interests of employers and persons who are 
representative of the interests of workers, the Court may then, subject 
to certain conditions, formulate its own proposals for an employment 
regulation order.

The conditions are that the Court must be satisfied that –

• the policy or practice of the employers (or workers) concerned, or 
of a majority of them or of a representative organisation on their 
behalf, is calculated to result in there being no adequate machinery 
for the effective regulation of remuneration and other conditions of 
employment of such workers, and

• having regard to the existing rates of remuneration or conditions 
of employment of such workers or any of them, it is expedient that 
the Court should formulate its own proposals for an employment 
regulation order.

When formulating its proposals, the Court must have regard to –

• the legitimate financial and commercial interests of the employers in 
the sector,

• the desirability of agreeing and maintaining fair and sustainable 
minimum rates of remuneration appropriate to the sector,

• the general level of wages in comparable sectors, and

• the national minimum hourly rate of pay under the National 
Minimum Wage Act 2000 and the appropriateness of fixing a 
minimum hourly rate of pay above that rate.

The section applies sections 42A and 42B of the Act of 1946, subject 
to the provisions of the section and with such modifications as may be 
necessary, to the formulation of proposals for an employment regulation 
order by the Court under the section.

Where the Court has formulated proposals for an employment regulation 
order, it must publish a notice stating where copies of the proposals may 
be obtained and that representations on the proposals may be made to the 
Court within 21 days from the date of publication.

The Court must consider any such representations and may then, subject 
to any amendments it considers appropriate following such consideration, 
adopt the proposals.

Where the Court adopts the proposals, it must forward a copy of the 
proposals to the Minister, who must deal with the proposals as if they were 
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proposals formulated by a JLC and adopted by the Court; section 42C of 
the Act of 1946 shall apply to the proposals accordingly.

Section 4 makes standard provision for the short title, collective citation 
and construction and commencement of the Act.

Senators Gerald Nash, Ivana Bacik, Kevin Humphreys, 
Aodhán Ó Ríordáin,
Deireadh Fómhair, 2019.
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