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The 39th Amendment of the Constitution Bill (Presidential elections) 
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1. Introduction  

Under the Constitution all Irish citizens (without distinction of sex), who have reached the age of 

18, who are not disqualified by law and who comply with the provisions of the law relating to the 

(relevant) election have the right to vote in Presidential and General elections (Articles 12.2 and 

16.1.2 respectively) and in referendums (Article 47.2). Under the legislation, there is no general 

right for Irish citizens residing overseas to vote in any election or in referendums but a limited 

franchise for overseas voters who are deemed to be ordinarily resident in the State (described in 

Section 2 below).  

The 39th Amendment of the Constitution (Presidential Elections) Bill 2019, published on 16 

September 2019, proposes to amend Article 12 of the Constitution to allow for the extension of the 

franchise in Presidential elections to Irish citizens residing overseas (overseas citizens). If the Bill 

is enacted the details of the franchise will be provided for by legislation.  

The Office of the Presidency has several formal powers which are set out in the Constitution (see 

Table 6 below). While these formal powers are modest, informal powers and the legitimacy which 

comes from being directly elected, means that the office cannot be described as ceremonial only. 

This is discussed in Section 4 of this Digest.    

It is estimated that approximately 3.6 million Irish citizens currently reside outside of the 

State. They are citizens (a) by virtue of being born on the island of Ireland, (b) as a result of a 

parent’s Irish citizenship (where that citizenship is from being born on the island) or (c) through the 

Foreign Births Registration process.1  Included in this 3.6 million are 1.87 million people entitled to 

Irish citizenship by virtue of being born in Northern Ireland. It is estimated that approximately 

820,000 Irish citizens (0.82 million) who reside overseas were born in the State (see Appendix 1). 

In line with Article 46.2 of the Constitution, a Bill to amend the Constitution must be initiated in the 

Dáil and, if it is passed by both Houses, submitted to the people by way of a referendum. Once the 

bill has been approved, polling day is set by Ministerial Order; polling day must be no earlier than 30 

days and no later than 90 days after the Ministerial Order.2 If approved by referendum, the Bill will 

be signed by the President and enacted. If this Bill is enacted, the expansion of the franchise will 

be provided for by way of legislation which, under the proposed amendment, must be enacted by 1 

January 2025.  

While it has not published a draft of the legislation to extend the franchise, the Government has 

indicated that it favours a broad, as opposed to a qualified, expansion of the franchise i.e. to 

all Irish Citizens rather than, for example, to Irish citizens who have resided in the State, or to Irish 

citizens who have recently (e.g. 10 years) resided in the State.3 Pre-legislative scrutiny, which is 

provided for under Dáil Standing Order 146A creates a useful space for deliberation on the 

consequences, intended and un-intended, of proposed legislation especially for key reforming 

                                                 
1 Department of Foreign Affairs (2017), Irish Emigration Patterns and Citizens Abroad, parag. 5 and 16-18. 
2 In line with Article 46 of the Constitution, and the Referendum Act 1994 (s10).  
3 See Department of Housing, Planning and Local Government and Department of Foreign Affairs and Trade 

(March 2017) Voting at Presidential Elections by citizens residing outside the State: Options Paper. This 
was also suggested by Minister to the Joint Committee on Foreign Affairs and Trade (June 2019) and 

statements by Government (reported in Irish Times June 2019).  

https://data.oireachtas.ie/ie/oireachtas/bill/2019/68/eng/initiated/b6819d.pdf
https://www.dfa.ie/media/dfa/alldfawebsitemedia/newspress/publications/ministersbrief-june2017/1--Global-Irish-in-Numbers.pdf
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legislation such as that proposed in this Bill. While the Joint Committee on Foreign Affairs was 

given the General Scheme in June 2019 it agreed not to conduct detailed pre-legislative scrutiny 

so that the Bill could be published in time to meet the Government’s then preferred November 

deadline to hold a referendum.  In anticipation of this Bill, the Library and Research Service 

prepared and published a policy analysis of this proposal (Spotlight: Overseas voters in 

presidential elections: representative democracy, electoral integrity and the situation in EU States). 

This Digest (especially section 4) draws on material in, and extracts material from, the Spotlight.  

Outline of this Digest  

This Digest sets out and scrutinises the provisions in this Bill and the policy behind it.  

Section 2 sets out the constitutional and legislative context which currently determines the 

franchise at Presidential elections and how the Bill proposes to change it.  

Section 3 scrutinises the provisions in the Bill and considers whether there are alternative 

legislative or constitutional options to implement this policy. The Bill is discussed in light of Articles 

5, 6 and 12.3 of the Constitution.  

Section 4 scrutinises the Government’s stated reasons for adopting this policy and examines  the 

potential implications of the Bill, if enacted, for representative democracy and electoral integrity. 

It draws on analysis previously presented in the L&RS Spotlight (cited above). Section 4 includes a 

detailed discussion of the powers of the Presidency and the possible implications if the Dáil and 

President are elected by very different electorates.  

Section 5 sets out the immediate costs of the proposals in this Bill – holding a referendum.     

https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2019/2019-02-28_spotlight-overseas-voting-in-presidential-elections-representative-democracy-electoral-integrity-and-the-situation-in-eu-states_en.pdf
https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2019/2019-02-28_spotlight-overseas-voting-in-presidential-elections-representative-democracy-electoral-integrity-and-the-situation-in-eu-states_en.pdf
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2. Current legislative context and the Bill’s provisions  

Under Article 12.2 of the Constitution all Irish citizens with voting rights in Dáil elections have 

voting rights in Presidential elections. The scope of the franchise in Dáil elections is itself provided 

for in Article 16.1.2 of the Constitution and in legislation (primarily Electoral Act 1992 as amended). 

Article 12.2 of the Constitution provides that:  

“Every citizen who has the right to vote at an election for Members of Dáil Éireann shall have 

the right to vote at an election for President”  

Article 16.1 2 gives the right to vote in Dáil elections to: 

“all citizens, without distinction of sex who have reached the age of eighteen years who are 

not disqualified by law and comply with the provisions of the law relating to the election of 

Members of Dáil Éireann.” 

While the constitutional link between the two articles was altered in 1984, (in so far as the right to 

vote applies to non-citizens – see Box 1 below), under the Constitution the conditions for 

citizen voters should remain identical for Dáil and Presidential elections. Any Irish citizen 

who is permitted under the Constitution to vote in Dáil elections is also permitted to vote in 

Presidential elections.4  

Articles 12.2 and 16.1.2, along with Article 47.3 which gives every citizen with the right to vote in 

Dáil elections the right to vote in a referendum - are central to the democratic nature of the State. 

Article 16.1.2 was described, during consultations with government departments on the final draft 

of the Constitution as: 

‘probably the most vital words in the Constitution. They are.(along with Articles 12.2. and 

47.3) the foundations on which the whole structure rests.’5 

2.1 How has the right of ‘all citizens’ to vote been interpreted to date?   

Under Article 16.2 (and, as a consequence, under Article 12.2), the Oireachtas is empowered to 

set some conditions on the scope of the franchise (within the constraints of other constitutional 

rights, such as the equality guarantee). The word ‘citizen’ in Article 16.2 (and, as a consequence, 

in Article 12.2) has been interpreted in legislation6 to mean a citizen of Ireland who is ordinarily 

resident in the State. The Electoral Act 1992 s8(1) states that a person is entitled to be registered 

as a Dáil elector in a constituency (all of which are territorially based in Ireland) if he or she was, on 

the qualifying date (a) a citizen of Ireland, and (b) ordinarily resident in that constituency.  As such, 

                                                 
4 On the other hand, clause (ii) of Article 16.2 (Table 2, Column 2 – inserted by the ninth amendment) is not 

relevant to Article 12 (Presidential elections) as it does not pertain to ‘citizens’ but to ‘other persons in the 

State). 

5 Hogan Gerard (2012) The origins of the Irish Constitution Dublin, RIA p.430 Memo from the Department of 

Education (May 1937).   

6 (Electoral Act 1992 Part II and XXIII and Electoral Act 1997 read together with Presidential Elections Act 

1993) 
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the basic right to vote for Irish citizens living abroad is limited to certain citizens who are deemed to 

be ‘ordinarily resident in the State:7  

- the diplomatic corps and their spouses or civil partners posted abroad (Electoral Act 1992 

Part II s12); and  

- members of the defence forces who are deemed to be ordinarily resident in the State.8  

These citizens residing overseas may vote at diplomatic missions and by post.   

The only other case in which citizens residing abroad may vote in Presidential elections (and 

indeed in General elections or referendum) is that citizens residing abroad and who have lived in 

the State in the last 18 months may return to the State and vote in person.9 These citizens are 

interpreted as being “ordinarily resident” in the State.  

Under the Good Friday Agreement 1998 (Constitutional Issues), and Article 2 of the Constitution 

which was amended to implement the Good Friday Agreement, all people born on the island of 

Ireland are entitled to Irish citizenship.10 As the franchise applies only to overseas citizens deemed 

to be ordinarily resident in the state, Irish Citizens residing in Northern Ireland have no right to vote 

in Presidential or indeed general elections or referendums. 

2.2 Origins of the ‘ordinarily resident’ requirement  

There does not appear to be any explicit constitutional requirement that residency be such a 

condition in either Dáil or Presidential elections11 (see point 3.1 below). The residential requirement 

appears to have been interpreted from a full reading of Article 16. According to Hogan and Whyte, it 

is understood that when a proposal to extend the franchise to overseas citizens was considered in 

the 1980s, the Attorney General “advised that this would be unconstitutional on the grounds that the 

entire tenor of Article 16 presupposes that only persons who were resident in the State would be 

eligible for the franchise.” 12  This advice from the Attorney General would have been, at least in part, 

informed by the logic of the Supreme Court ruling in Re Article 26 and the Electoral (Amendment) 

Bill [1984]. This case concerned the Electoral Amendment Bill 1983 which was referred to the Court 

by the President under Article 26 of the Constitution.13  In its judgement the Supreme Court set out 

that the franchise in Article 16.2.1 must be interpreted in the context of the full Article 16 which is 

whole rule book for the conduct of elections. A summary of the court ruling in re Article 26 and the 

Electoral Amendment Bill [1984] is set out in Box 1 below.  

                                                 
7 Electoral Act 1992 Part II  and the Presidential Elections Act 1993 Section 3(a) applies the definition of Dail 

elector under the 1992 Act to presidential elector  

8 The Electoral Act 1992 Part II provides for the franchise and registration of electors for Presidential, Dáil, 
European and local elections. Under s114(a) and (b) provides for whole-time members of the defence 

forces deemed to be ordinarily resident in a constituency and s12 provides a franchise for diplomatic corp 

and their spouses living abroad who are deemed to be ‘ordinarily resident in the state.’  

9 Electoral Act 1992 s11(3) 
10 Provided the person meets the condition set out in Article 9.2.1 which is also a condition for citizenship for 

any person born in the Republic of Ireland – that at least one parent is an Irish citizen or is entitled to Irish 

citizenship.  

11  This is the case insofar as Irish citizens are concerned. Article 16.1.2 does clearly stipulate that non-

citizens who have the right to vote in general elections must be ‘in the State.’  

12 Hogan and Whyte 2003, 317. 

13 Re Article 26 and the Electoral (Amendment) Bill [1984] IR 268. 

http://www.irishstatutebook.ie/eli/1992/act/23/enacted/en/html
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Box 1: Supreme Court ruling on Article 16.1.2 and the Ninth Amendment of the Constitution  

The Electoral (Amendment) Bill 1983 had sought to enfranchise British citizens resident in Ireland in Dáil 

and Presidential elections and in Referendums. Having received the Bill from the Houses, the President  

exercised his right under Article 26 of the Constitution to refer the Bill to the Supreme Court for a check on 

its constitutionality. The Supreme Court ruled that the legislation, in assigning voting rights to non-citizens,  

contravened (then) Article 16.1.2 of the Constitution.   

The Court considered Articles 16.1.2, Article 12.2 and Article 47:3 as ‘analogous’ (i.e. comparable)  and 

found no constitutional basis for the argument that the franchise provided for in the three Articles was not a 

‘finite and complete’ determination of the franchise 

“the construction of Article 16.1.2 must be approached by a consideration of other provisions 

contained in that Article and, further, of course, by a consideration of other provisions contained in 

the Constitution.”  

The provisions of Article 16, the Court said, “indicate a total code for the holding of elections to Dáil Eireann. ”   

Further, the Court ruled that the provisions of Article 6 s 1 of the Constitution (with Articles 12 and 47) 

showed that the right to vote at elections for members of Dáil Eireann conferred on every  citizen by Article 

16 was a right which was restricted to citizens who formed the “people” of Ireland.”  

The Court also raised the possibility that if Article 16.1.2 were interpreted as including non-citizens in the 

franchise, it would be logical to assume that Article 16 would be interpreted likewise i.e. non- citizens could 

stand for election to Dáil Eireann.  

Government response to the ruling  

In response to this ruling, the Government successfully initiated a process to amend Article 16. 1.2 to allow 

‘such non-citizens (as provided for by law)’, as well as Irish citizens, to vote in Dáil elections (Table 2). This  

was implemented via legislation in the Electoral Act 1985; s4 of this Act created a new category of voter - 

‘presidential elector’14 who are entitled to vote in Presidential elections and referendums.15    

As such, despite the explicit link set out in Article 12.2 between the two Articles (12.2 and 16.1.2) the 

franchise in Dáil and Presidential elections are no longer co-extensive in scope. Since the ninth amendment  

and the 1985 Act, non-citizens resident in the State (as determined by law) are constitutionally permitted to 

vote in Dáil elections, whereas the franchise in Presidential elections and referendums remains limited to 

Irish citizens, (by ninth amendment and the subsequent Electoral (amendment) Act 1985).16  

The rationale for excluding Presidential elections and referendums from the extension of the 

franchise to certain non-citizens in the 39th Amendment to the Constitution Bill (as had originally been 

proposed in the 1983 Bill) is discussed in section 3.4 of this Digest below.  

 

  

                                                 
14 Hogan and Whyte (2003) p.200. 

15 Referendum Act 1994 s2 (interpretation)  

16 This privilege has, to date, only been conferred on British citizens.  

http://www.irishstatutebook.ie/eli/1994/act/12/enacted/en/print#sec17
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Table 1: Article 16.1.2 Constitution (before 1984 amendment) and now (differences are highlighted) 

Article 16.1.2  
(prior to ninth amendment of the Constitution)   

Article 16.1.2  
since amendment (as it currently stands)  

“Every citizen  

 

 

without distinction of sex who has reached the age 
of eighteen years who is not disqualified by law and 
complies with the provisions of the law relating to the 

election of members of Dáil Éireann , shall have the 
right to vote at an election for members of Dáil 
Éireann.” 

 “i.  All citizens, and 

“ii.  Such other persons in the State as may 
be determined by law. [emphasis added] 

without distinction of sex who have reached the 
age of eighteen years who are not disqualified 
by law and comply with the provisions of the law 

relating to the election of Members of Dáil 
Éireann, shall have the right to vote at an 
election for Members of Dáil Éireann.” 

 

The 39th Amendment of the Constitution Bill de-couples Article 12.2 from Article 16.1.2, providing a 

franchise for Presidential elections which is independent of Article 16.1.2 (general elections). This 

is arguably on the basis that the entire tenor of Article 16 will no longer apply to Presidential 

elections if the franchise is set out separately (Article 12.2). The provisions of the Bill are next 

outlined before they are examined in detail in Section 3.   

2.3 The Principal Provisions of the Bill  

The Bill proposes to create an overseas franchise for Presidential elections by: 

• Removing the link between Article 16.1.2 (Dáil elections) and Article 12.2 (Presidential 

elections) provided for in the Constitution;  

• Giving all citizens the right to vote in Presidential elections (without an explicit requirement 

that citizens must reside in the State to be eligible to vote and equally without an explicit 

statement otherwise);  

• Inserting a temporary Article 12A into the Constitution which sets out arrangements for the 

implementation of the franchise; that a Bill to implement the new franchise be enacted as 

soon as is practicable after the Constitution is amended (further discussed below) and that 

the new franchise comes into effect on 1 January 2025. To date, a draft of this legislation 

has not been published. Without this legislation, the full implications of the proposed 

amendments will not be fully clear when the referendum is held; 

• Anticipating that an election with overseas voters will take more time from an administrative 

point of view, the Bill (s1, Schedule 2) proposes to extend the time frame within which a 

Presidential election must be held before the expiration of the office of the current President 

(from sixty to ninety days). For the same reason, in a case where the President does not 

finish the full term of office, an election would be held within ninety (as opposed to the 

current sixty) days from the date his/her office terminates.    

Table 2 below sets out the Constitution as it would appear if the proposals in this Bill are enacted 

and approved in a referendum. The proposed amendments should be interpreted in the full context 

of Article 12 of the Constitution which provides for the office of President, the length of its term, 

eligibility to stand as a presidential candidate, procedures on taking office, conditions under which 

a president may be impeached and issues around allowances and emoluments.   

http://www.irishstatutebook.ie/eli/cons/en
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Table 2: Constitution as it would appear if the propels in the Bill are approved by referendum  

Where 

in Bill   

Article 12 Constitution  Constitution with the proposed 

amendment (as set out in the Bill)  

s1 and 

Sch. 1 

12.20 Every citizen who has the right 

to vote at an election for members of 

Dáil Éireann shall have the right to 

vote at an election for President  

12.20 All citizens, without distinction of sex 

who have reached the age of eighteen years 

who are not disqualified by law and comply 

with the provisions of the law relating to 

elections for the office of President, shall 

have the right to vote at an election for 

President  

The wording (in italics above) mirrors the 

wording in Article 16.1.217 

s1 and 

Sch.2  

12. 3° An election for the office of 

President shall be held not later than, 

and not earlier than the sixtieth day 

before, the date of the expiration of 

the term of office of every President, 

but in the event of the removal from 

office of the President or of his death, 

resignation, or permanent incapacity 

established as aforesaid (whether 

occurring before or after he enters 

upon his office), an election for the 

office of President shall be held within 

sixty days after such event.  

 

12. 3° An election for the office of President 

shall be held not later than, and not earlier 

than the ninetieth day before, the date of the 

expiration of the term of office of every 

President, but in the event of the removal 

from office of the President or of his death, 

resignation, or permanent incapacity 

established as aforesaid (whether occurring 

before or after he enters upon his office), an 

election for the office of President shall be 

held within ninety days after such event.  

To allow more time for electoral 

administration if where the electorate 

includes overseas citizens.  

s2 

Sch. 3 

No article 12A in the current 

Constitution  

Insert a new Article 12A (below) which is 

temporary and would cease to be in the 

official text of the Constitution after 

commencement day (1 January 2025).  

Article 12A would read as follows:   

1. As soon as practicable after the enactment of this Article, a law providing for the exercise of 

the right to vote at elections for the office of President in accordance with the amendment of 

sections 2 and 3 of Article 12 hereof made by section 1 of the Thirty-ninth Amendment of the 

Constitution (Presidential Elections) Act 2019 shall be enacted. 

2. Notwithstanding Article 46 of this Constitution, the amendment of sections 2 and 3 of 

Article 12 hereof made by section 1 of the Thirty-ninth Amendment of the Constitution 

(Presidential Elections) Act 2019 shall take effect on the 1st day of January 2025. 

                                                 
17 Article 16.1.2  

(i) All citizens, and  

(ii) such other persons in the State as may be determined by law,  

without distinction of sex who have reached the age of eighteen years who are not disqualified by law and 
comply with the provisions of the law relating to the election of  Members of Dáil Éireann, shall have the right 

to vote at an election for members of Dáil Éireann. 
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3. Where an election for the office of President is held prior to the 1st day of January 

2025— 

(i) Article 12.2.2° of this Constitution shall be read as follows: 

“Every citizen who has the right to vote at an election for members of Dáil Éireann shall have the 

right to vote at an election for President.”,and 

(ii) Article 12.3.3° of this Constitution shall be read as follows: 

“An election for the office of President shall be held not later than, and not earlier than the 

sixtieth day before, the date of the expiration of the term of office of every President, but in the 

event of the removal from office of the President or of his death, resignation, or permanent 

incapacity established as aforesaid (whether occurring before or after he enters upon his office), 

an election for the office of President shall be held within sixty days after such event.”. 

4. This Article shall be omitted from every official text of this Constitution published after 

the 1st day of January 2025. 
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3. Scrutiny of the legislative proposals in this Bill  

Leaving aside an analysis of the merits of the policy proposals in this Bill (examined in Section 4), 

this section scrutinises the Bill’s provisions and considers whether there are alternative legislative 

or constitutional options for the implementation of this policy. The provisions are discussed in light 

of Article 5 and 6 of the Constitution and Article 12 .3 (secret ballot). The proposals are scrutinised 

under the following headings: 

3.1 Is a constitutional amendment the only legislative way to implement this policy or are there 

alternative constitutional and/or legislative options available?  

3.2 Is a broad expansion of the franchise – as proposed by the Government - compatible with 

Articles 5 and 6 of the Constitution?    

3.3 Does the proposed amendment create a new enforceable constitutional right for overseas 

citizens?  

3.4 Is it within the ‘plan’ of the Constitution to create potentially vastly different electorates for 

parliament and president? 

3.5 Would a clearer and more specific amendment to Article 12.2 have advantages?  

3.6 Would widespread availability of postal vote comply with the ‘secret ballot’ requirement in 

Article 12.3? 

3.7 What if the bill referred to in the proposed section 12A is not enacted by 1 January 2025?  

3.1 Is a Constitutional amendment necessary to provide for overseas voting?  

As set out above, the franchise in Presidential elections is determined by the link between Articles 

12.2 and 16.1.2.  There is little case law on the meaning of ‘citizen’ in Article 16.1.2. 18   

However, the Supreme Court ruling (1984) on the constitutionality of extending the vote to non-

Irish citizens (Electoral Amendment Bill 1983) for General, Presidential and Referendums is 

relevant in so far as it relates to the interpretation of the franchise, (described in Box 1 in 2.1 

above).  The Supreme Court ruled that the ’right to vote’ is given, not to ‘the people,’ but to 

‘citizens’ and Article 16:  

“is a comprehensive Article providing for the franchise and dealing in detail with 

membership and qualification of Dáil Éireann and with the manner of election thereto.”  

In Article 12.2 and 47 there is “an equation for electoral and referendum purposes of "the 

people" with "citizens" who have the right to vote at an election for Dáil Éireann.”  

As noted above, the residency requirement for Irish citizen voters appears to be interpreted from:  

• Article 16 which the Supreme Court (1984 – Box 1 above)19 described as “a code book for 

Dáil elections” (and, as a consequence, for Presidential elections which the Court 

described as ‘analogous)’;  

• Provisions in Article 16 which imply that a voter is ordinarily resident in the State (and 

therefore in Article 12.2); 

                                                 
18 The meaning of citizenship under Article 9 of the Constitution is discussed in 3.2 below.  

19 Re Article 26 and the Electoral (Amendment) Bill [1984] IR268  
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• The right given to the Oireachtas by Article 16.1.2 to regulate elections and the electorate 

by law.  

The residency requirement to qualify as a citizen voter is also permitted by: 

• The absence of an explicit definition of citizen voter in the Constitution (discussed below); 

• Article 5 and 6 (discuss below) which may be relevant to the interpretation taken by 

legislators in the Electoral Acts. 

The argument in favour of this proposed amendment is that it clearly de-couples the franchise at 

Presidential elections from Article 16.1.2 thereby allowing the Oireachtas to legislate for an 

overseas franchise in the case of Presidential elections.  

Yet there is a contrary view which has been expressed by several constitutional experts (cited 

below), that the Constitution does not impose any restriction on extending the franchise to 

overseas voters for general (or indeed Presidential elections). They would argue that it is only the 

legislation which has imposed these restrictions. During the 1990s, Glór na Deoraí - an emigrant’s 

right group - canvassed the views of a number of legal and constitutional experts on the question 

of voting rights for emigrants in General, Presidential and European elections.20 According to 

(then) President Mary Robinson (and constitutional lawyer), there was no impediment in the 

Constitution to the expansion of voting rights to citizens overseas in the case of Presidential and 

European elections, though some practical problems with the extension for Dáil elections. Views 

expressed by (then) Mr Justice Anthony Hederman, that the Constitution does not impose any 

prohibition on extending voting rights to Irish citizens abroad were also cited.21  

Others – notably Gerard Hogan, Tom Cooney (Council for Civil Liberties) and John A Harrington –

suggested that the expansion of the franchise to overseas citizens would be constitutional 

provided there were defined limitations. Notable was the view expressed by Gerard Hogan, 

perhaps the leading constitutional scholar of his generation, that no constitutional impediment 

existed to the extension of voting rights to emigrants provided that the expansion was for ‘citizens 

with some form of connection with Ireland:’22 

“..there are no constitutional difficulties, provided that the Oireachtas takes care to ensure 
that the franchise is extended only to recently departed emigrants who might still 
reasonably be deemed to have some form of connection with Ireland. This has already 
been done in the case of Irish diplomats and certain civil servants resident abroad and I 
see no constitutional reason why something similar cannot be done for recently departed 
emigrants.” 

John A Harrington argued that the franchise could be expanded without a referendum, by 

broadening the scope of s5 (4) of the Electoral Act 1963 (since repealed and now set out in the 

Electoral Act 1992, Part II) but to enable emigrants to vote in general elections subject to certain 

clearly-defined limits (e.g. Irish citizens who have lived in the State in the last 15 years). The 

opinion expressed by Hogan and others that extending the right to vote to overseas citizens needs 

                                                 
20 See Glór na Deoraí, Give a Voice to the Voiceless: The Case for Emigrant Voting Rights  (Dublin, 1993). 

21 Ibid. 

22 Ibid at p. 20. 
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to be in some way time-limited may be attributable to Articles 5 and 6 of the Constitution 

(discussed in 3.2 below).   

In sum, there appears to be a legislative route to the introduction of this policy which would not 

involve a Constitutional amendment, but would instead incrementally extend the franchise by 

expanding the categories of overseas citizens who are permitted to vote under the Electoral Acts.  

There are three possible reasons why this approach (i.e. to incrementally extend the franchise via 

legislation) is not being adopted by the Government.  

(i) As the proposal is to apply an extension to Presidential elections only 

Firstly, as Government’s policy is to extend the vote to citizens overseas for Presidential elections  

and not general elections, and it is Article 16 of the Constitution that has been interpreted as 

requiring that citizens are ordinarily resident in the State, it is more straight forward to de-couple 

the two Articles to ensure that Article 12.2 is differently interpreted.  

The alternative legislative policy – to extend the franchise to more groups of overseas citizens via 

an amendment to the Electoral Act 199223 - would arguably require a simultaneous extension of 

the franchise for general elections (and perhaps referendums). On the one hand, this approach 

may be preferable in that it would keep the electorates for parliament and president aligned (see 

3.4 below). On the other hand, a wide extension of the franchise (such as that proposed for 

Presidential elections by the Government) would, if applied to parliamentary elections, appear to 

require a constitutional amendment to Article 16.1.2.    

(ii) To ensure inclusion of citizens whose right to citizenship is derived from Good Friday 

Agreement.  

Secondly, the comments cited above which advocated a legislative route to the extension of the 

franchise were made before the Good Friday Agreement and subsequent amendments to the 

Constitution in 1999. The Constitution now guarantees the right of all people born on the island of 

Ireland to Irish citizenship (provided that one of their parents was born on the island or is entitled to 

Irish citizenship). This has changed the nature of the question. The solution proposed by Hogan – 

to confine an overseas franchise to citizens who have lived in the State and perhaps within a 

certain time-frame – would exclude these Irish citizens. It would create a franchise for emigrants 

similar to the overseas franchise in place in many other EU States (see L&R Spotlight and Section 

4 below). However, it would appear to be the intention of the Government to include citizens born 

in Northern Ireland in the franchise. An alternative approach would be to treat emigrant Irish 

citizens overseas (citizens who lived in the State) and Irish citizens in Northern Ireland as distinct 

sets of citizens who require different franchise solutions (discussed more extensively in the L&RS 

Spotlight Section 5). 

  

                                                 
23 And the Presidential Elections Act 1993. The extension could apply to ‘presidential voters’ in the Electoral 

Act 1992.   

https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2019/2019-02-28_spotlight-overseas-voting-in-presidential-elections-representative-democracy-electoral-integrity-and-the-situation-in-eu-states_en.pdf
https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2019/2019-02-28_spotlight-overseas-voting-in-presidential-elections-representative-democracy-electoral-integrity-and-the-situation-in-eu-states_en.pdf


Oireachtas Library & Research Service | Bill Digest       12 

 

(iii) Because the proposed expansion of the franchise is broader than that envisaged by 

those advocating a legislative route  

Thirdly, while it has not yet published a draft of the Bill (provided for under the proposed temporary 

Article 12A), the Government appears to be proposing an expansive or liberal extension of the 

franchise,24 and not the time-limited one envisaged by Hogan et al in 1993. Arguably this broad 

extension for one type of election requires an amendment to the Constitution.  

In sum, there appears to be an alternative approach to this policy which would extend the 

franchise to overseas citizens via ordinary legislation. It would appear that the scope of the 

proposed franchise extension, and the Government’s wish to extend it for one type of election only, 

explain why Government is proposing a constitutional amendment to Article 12.2.  

The question remains as to whether the proposed amendment, and the Government’s intention to 

legislate for a wide extension of the franchise, is fully compatible with Articles 5 and 6 of the 

Constitution.  

3.2 Is a broad expansion of the franchise – as proposed by the Government - 
compatible with Articles 5 and 6 of the Constitution?  

That an open-ended extension of voting rights to people who have long-since departed the 

jurisdiction, or who have never lived in it, could be interpreted as undermining the intention behind 

Articles 5 and 6 of the Constitution is a consideration when examining this Bill.  

Article 5 states that “Ireland is a sovereign, democratic and independent State;” Article 6 that all 

powers of government, legislative, executive and judicial derive from ‘the people’ whose right it is 

to designate the rulers of the State.”  

Case law suggests that the sovereign authority within Article 5 the Constitution is ‘the people’ from 

whom is derived the sovereignty of the State25 and whose right it is to elect the rulers. In its ruling 

on the proposed Electoral (Amendment) Bill 1983, the Supreme Court stated that “the provisions of 

Article 6, s. 1, of the Constitution showed that the right to vote at elections… was a right which 

was restricted to citizens who formed part of the people of Ireland.” As a consequence, the 

Court ruled that the proposal to extend voting rights to resident British citizens was 

unconstitutional.  

If this Bill is enacted, the right of ‘the people’ set out in Articles 5 and 6 will be carried into effect by 

the new Article 12.2; it would give all citizens (without the residency requirement inherent in Article 

16.1.2) the right to vote for presidential elections. Is this compatible with the right of ‘the people’ to 

select their rulers set out in Articles 5 and 6?  How has ‘the people’ in Article 5 and 6 been 

interpreted?  

While ‘the people’ logically must refer to Irish citizens, citizenship is not fully defined in the 

Constitution (Box 2) and nor is a ‘citizen voter.’ There is nothing explicit in the Constitution to 

                                                 
24 See Departments of Foreign Affairs and Trade and Housing, Planning and Local Government Options 

Paper (2017), letter from Minister of Foreign Affairs and Trade to Joint Committee accompanying the 
General Scheme of the Bill (June 2019) and statements by Government (reported in Irish Times June 

2019).  

25 Kelly (2006) p.93 
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suggest that ‘the people’ from whom sovereignty derives refers only to citizens who reside in the 

State (beyond what is in Article 16.1.2). Yet the Constitution does distinguish between nationality 

and citizenship, Article 2 setting out the categories of persons who form the Irish Nation: persons 

born in the island of Ireland; persons born on the island of Ireland who are Irish citizens; and 

‘people of Irish ancestry living abroad who share its cultural identify and heritage.’26  

Box 2: Citizenship and Article 9 of the Constitution  

Article 9.1 establishes who was an Irish citizen at the time the Constitution came into operation: ‘any 

person who was a citizen of Saorstát Eireann immediately before the coming into operation of this 

Constitution.’  A person domiciled in the Irish Free State was a citizen provided (a) he or she was born in 

Ireland (island of) or (b) his or her parents were born in Ireland (island of) or (c) he or she was domiciled in 

the Irish Free State for at least seven years (before the coming into operation of the 1922 Constitution). 

Citizens enjoyed the privileges and were subject to the obligations of such citizenship within the limits of 

the jurisdiction of the Irish Free State.27  

An amendment to the Constitution in 1999 (to implement the Good Friday (Belfast) Agreement) makes 

Irish citizenship a birth-right for all persons born on the island of Ireland (Article 2). Article 9.2.1 (amended 

following a referendum in 2004) makes the birth-right to citizenship (whether a person is born in the State 

or on the island or Ireland) subject to a parent either (a) being an Irish citizen or (b) being entitled to Irish 

citizenship.28  

Beyond what is set out in Article 9 (it also rules out sex as a ground for excluding a person from nationality 

or citizenship (Article 9.3), the acquisition and loss of citizenship is regulated by law (Article 9.2). The main 

Act is the Irish Nationality and Citizenship Act 1956 as amended.29 

3.3 Does the proposed amendment create a new enforceable constitutional right 
for overseas citizens?  

In January 2019 the Canadian Supreme Court30 overruled legislation on the overseas franchise 

which had restricted voting rights to overseas citizens who had departed Canada within the 

previous five years. The Court ruled that the time restriction infringed the right to vote protected 

by s. 3 of the Canadian Charter of Rights and Freedoms.  

This judgment raises the question of whether the proposals in this Bill would, by de-coupling Article 

12.2 from Article 16.1.2, create a new unrestricted constitutional right to vote for emigrant citizens 

(and citizens residing in Northern Ireland), similar to the right found by the Canadian Supreme 

Court in 2019?  Further, would the new Article 12.2 open up the possibility that an Irish citizen 

overseas could challenge any legislation which places restrictions on his or her right to vote and/or 

                                                 
26 Stanley (2017) p.47 makes a distinction between nationality as relating to the international dimension of an 

individual’s relationship with the State and citizenship relating to the domestic dimension of that relationship 
27 Constitution of the Irish Free State 1922 Article 3. Note that while the 1922 Constitution extended 

citizenship to all persons born on the island prior to the coming into operation of the 1922 Constitution, it 

did not provide citizenship rights to all those born on the island after the setting up of the State.  

28 Stanley John (2017) ‘Immigration and Citizenship Law Thomson Reuters p. 10.  

29 See INIS (2019) for link to Irish Nationality and Citizenship Act 1956 and all key amending Acts.  

30 Nadia Efeld, Bordon Ladner Gervais (Solrs) 16 January 2019 Supreme Court of Canada releases its 

decision on the right to vote of Canadians overeas  

http://www.irishstatutebook.ie/eli/1922/act/1/enacted/en/print.html
http://www.inis.gov.ie/en/INIS/Pages/citizenship-law
https://blg.com/en/News-And-Publications/Publication_5535
https://blg.com/en/News-And-Publications/Publication_5535
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any legislation which limits his or her capacity to vote (e.g. if the legislation required the citizen to 

travel to an embassy overseas to exercise his or her vote for examples)?  

In this respect, Articles 5 and 6 are relevant as is the clause – ‘who are not disqualified by law and 

comply with the provision of the law relating to elections for the office of President’31 which is part 

of the newly-proposed Article 12.2  The extent to which this clause empowers the Oireachtas to 

exclude certain citizens is a significant indicator of the extent of the new constitutional right for 

emigrant voters created by this Bill.    

How has the Supreme Court interpreted this right of the Oireachtas?  

While the case concerned the right of the Oireachtas to place conditions on which citizens are 

eligible to run for election (under Article 16.1.1), 32 rather than its right to place conditions on who 

can vote in elections, the Supreme Court ruling in Redmond v Minister for the Environment (2001) 

sets out the Court’s interpretation of what type of restrictions are justifiable.  

Redmond v Minister for the Environment (2001) concerned whether a candidate’s refusal to pay a 

pre-election deposit - required by candidates under the Electoral Acts - was grounds for the his or 

her exclusion from the election under Article 16.1.1. Judge Howard J ruled that, as Article 5 

guarantees the right of all adult citizens to stand for election to the legislature as an essential 

feature of a democratic state:  

“The power to place citizens under disability or incapacity for eligibility must be limited in its 

application and only to be exercised for objective and weighty reasons, for example to 

maintain in changing circumstances the tripartite division of the powers of the government 

upon which our democratic system is based and perhaps to safeguard the security of the 

State.”  

The implication of this judgement is that the Oireachtas may exercise its power to restrict the right 

of a citizen to stand in an election (‘place citizens under disability or incapacity’) for ‘objective and 

weighty’ reasons.33 It may not create impediments to, or impose conditions on, eligibility for 

membership of Dail Eireann in the nature of deposit requirements.   

As noted above a similar, though not identical, clause in Article 16.1.2 (Box 3) bestows a right on 

the Oireachtas to place restrictions on voting rights in Dáil, Presidential elections or referendums. 

The Supreme Court ruling in Redmond v Minister of the Environment 2001 may indicate that the 

Oireachtas would be entitled to place restrictions on the overseas franchise for ‘weighty reasons’ 

such as to safeguard the democratic system, to safeguard electoral integrity. Hogan and Whyte 

propose that the true objective of this clause in the Article is to enable the Oireachtas to protect the 

democratic process by disqualifying persons who, in its judgement, pose a threat to the integrity of 

that process.’34  

                                                 
31 This clause is retained from Article 16.1.2 (i.e. it is taken directly from Article 16.1.2).   

32 Article 16.1.1 gives every citizen ‘who is not placed under disability or incapacity by this Constitution or by 

law’ the right to stand for election to Dáil Eireann.  

33 Kelly pp.100-104 

34 Whye and Hogan (2006) J.M.Kelly: The Irish Constitution 4th edition p.313  
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Box 3: Right of the Oireachtas to legislate on candidate and voting rights compared  

Candidacy rights Article 16.1.1  Voting rights  

Article 16.1.1 

Every citizen without distinction of sex who has 

reached the age of twenty-one years, and who is 

not placed under disability or incapacity by this 

Constitution or by law, shall be eligible for 

membership of Dail Eireann  

Proposed Article 12.2  

All citizens, without distinction of sex who have 

reached the age of eighteen years who are not 

disqualified by law and comply with the 

provisions of the law relating to elections for the 

office of President, shall have the right to vote at an 

election for President 

A related question, quite apart from what group of overseas citizens is given the right to vote, is the 

extent to which the proposals in this Bill would create a constitutional right for enfranchised 

overseas citizens to be facilitated to exercise their newly-acquired right to vote?  

To what extent have voting rights been interpreted to be absolute?  

In Nora Draper v the Attorney General,35 which concerned the right to exercise a vote by post, the 

Court ruled that that the right to vote (established in Article 16) should not be regarded as a 

personal right falling within Article 40.3.1 and that the Oireachtas may, for practical reasons, 

restrict the postal vote to certain categories of people ‘provided the law does not derogate from the 

right to vote conferred by Article 16.’ In this case, the plaintiff claimed that her constitutional rights 

were infringed because she was offered no opportunity to vote by post; the Court ruled that the 

plaintiff did not have a constitutional right to a postal vote.  

In Reynolds v the Attorney General36 the Court dismissed the case on the grounds that ‘the 

general right to vote given by Article 16.1.2 was conditional upon the person complying with the 

provisions of the law relating to the election of members of Dail Eireann.”  In this respect, the Court 

ruled that attaining the age of 18 did not, in and of itself, confer the right to vote at an election; it 

was a requirement that this right be regulated via legislation and electoral administration (which 

was not in place in time for the plaintiff to exercise his or her right to vote). Hogan and Whyte37 do 

note on this case that ‘a doubt must remain as to whether the essential content of the sub-section 

(16.1.2) is being respected, where non-compliance with the law by potential voters ‘is both free of 

blame and inevitable.’ 

In sum, returning to the question as to whether the proposals in this Bill, if enacted, would create a 

constitutional right to vote to all Irish citizens residing abroad, including a right to be facilitated to 

exercise this vote, previous rulings suggest that it may not.  

                                                 

35 On postal voting [1984] I.L.R.M. 643  Nora Draper vs AG  

 

36 Reynolds v Attorney General (16 February 1973) High Court, Unreported. This case involved a man who 
was entitled to vote as a result of the amendment of the Constitution to reduce the voting age, but who was 

unable to exercise this right to vote as a General Election was held before the next year’s register was 
compiled (so the new constitutional provision did not come into effect).   

37 Hogan and Whyte (2006) p.315  

https://login.westlaw.ie/maf/wlie/app/document?src=doc&linktype=ref&&context=36&crumb-action=replace&docguid=IB81A6695087E49088E4283F327A016A4
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The Oireachtas would retain the right to place conditions on who may vote in presidential elections. 

Case law suggests that these conditions must be created for weighty reasons for example related 

to the integrity of the democratic process (as suggested by Hogan and Whyte (above).    

Further, previous rulings would suggest that the Bill, if enacted, may not create a constitutional 

right for all overseas citizens to be facilitated to exercise their vote, for example, in the manner of a 

postal vote. The Supreme Court has previously ruled that the right to vote is not absolute and must 

be balanced with practical issues and with the need to protect the integrity of the democratic 

system. In this respect, it would appear that the right to exercise the vote would be balanced with 

the challenges to electoral integrity created by the higher risk of fraud associated with widespread 

use of postal voting (discussed in Section 4) or electronic voting.38      

This discussion raises a further constitutional question about whether it is consistent with the full 

scheme of the Constitution to have potentially vastly different electorates for the office of President 

and parliament?  

3.4 Is it within the ‘plan’ of the Constitution to have such vastly different 

electorates for parliament and president?  

Is it wise given the ‘whole plan’ of the constitution to create potentially vastly different electorates 

for the office of President and the parliament? Does it create competing concepts of the ‘people’ 

for the purposes of interpreting Articles 5 and 6? 

Under the Constitution the citizen electorates for general, presidential elections and referendums 

are analogous (Supreme Court, 1984).39 The original rationale for having the same electorate for 

all three was not raised during the debate on the Constitution as it was arguably not a controversial 

proposal. That the Constitution linked the franchise for presidential elections and referendums to 

that in general elections (Article 16.1.2), rather than creating separate franchises for presidential 

elections and referendums under Articles 12 and 47 respectively, suggests that the intention was 

to ensure that the electorate was the same.   

In Dáil debates on the 1937 Constitution, Eamon De Valera referred to the ‘general plan of the 

constitution’ which he stated:  

‘puts authority in certain bodies, in the Government and in Parliament’ and under which the 

President (outside of his or her other formal functions) should act only on the advice of the 

Government.40   

The 1967 Oireachtas Committee on the Constitution referred to “the design of the present 

Constitution” which:  

                                                 

38 Note on the security of electronic voting, the Swiss have abandoned e voting for security reasons 
https://www.swissinfo.ch/eng/e-voting_these-are-the-arguments-that-sank-e-voting-in-switzerland/45136608  

 

39 Re Article 26 and the Electoral (Amendment) Bill IR268  

40 Dáil Éireann Debate – 25 May 1937  

https://www.swissinfo.ch/eng/e-voting_these-are-the-arguments-that-sank-e-voting-in-switzerland/45136608
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“clearly envisages that the President would represent the people as a whole, protect them 

and the Constitution against any possible failings on the part of the legislature, and be a 

permanent reminder of the distinction between the Government and the State.”41  

The objective of this ‘general plan’ or ‘design’ of the Constitution is to ensure against a situation, 

for example, whereby Government and Parliament advocate legislation which contravenes the 

Constitution, or whereby a Taoiseach who risks losing the Dail’s confidence precipitates a general 

election in a situation where it is likely that an alternative Government would win the confidence of 

the Dáil (note that the powers of the Office of President are fully discussed in 4.4 below).  There is 

an underlying assumption in these checks and balances that Parliament, Government and the 

President are elected by broadly the same “people.”  

Neither the 1967 Oireachtas Committee nor the 1996 Constitutional Review Group42 considered 

the possible implications for this ‘general plan’ or ‘design’ of there being vastly different electorates 

for each institution (president and parliament). However, both review groups considered, and 

viewed as a potential danger, the potential for conflict between Parliament and President stemming 

from the direct election of presidents.  

- The Constitution Review Group (1996) highlighted the tensions between the President, 

Parliament and Government which would be created were a President to invoke “a 

presumed mandate for a particular policy, for example one concerning the interests of a 

particular grouping in the community.” It also noted that were a president to pursue such a 

mandate, he or she is answerable neither to the courts or to parliament (because of Article 

13.8 of the Constitution).  

- The 1967 Committee noted the danger of conflict arising where different organs of 

Government are elected by direct vote of the people in separate elections.  

The undesirability of this potential for conflict for trust in representative democracy was also raised 

on numerous occasions the debates on the 1937 Constitution itself, Dr O’Higgins predicting a 

scenario in which conflict would lead to such “distrust and suspicion’ that even where a president 

genuinely believes a Bill a violates the Constitution, there would be controversy, bitterness and an 

outcry throughout the county’ were he/she to refer it to the Supreme Court for a ruling.  

The Review Group and the 1967 Committee highlighted the potential risks of conflict arsing from 

having separate direct elections for the office of the President and the potential implications for the 

overall ‘plan’ or ‘design’ of the Constitution.   

In creating potentially vastly different electorates for presidential elections, on the one hand, and 

General elections, on the other, this Bill would have significant implications for this constitutional 

design and would, arguably, increase the potential for conflict. 

In spite of this argument, it is the case that fthe electorates for the Dáil, on the one hand, and for 

Presidential elections and referendums on the other, are no longer co-terminus since the ninth  

amendment to the Constitution in 1984. Following the Supreme Court ruling that the Electoral 

                                                 
41 Report of the Committee on the Constitution, December 1967 pp.8-12 

42 Constitution Review Group (1996) Final report pp.28-9. While the advantages of indirect election of the 
President by a majority in Parliament or a special electoral college were highlighted, the review group did 

not propose change on the basis that there was public support for retaining the right to elect a president. 

http://opac.oireachtas.ie/AWData/Library3/Library2/DL005495.pdf
http://opac.oireachtas.ie/AWData/Library3/Library2/DL032244.pdf
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Amendment Bill 1983 was unconstitutional in its proposal to extend the franchise at general, 

presidential elections and referendums to certain resident non-citizens (by law), the Government 

successfully proposed a referendum which amended Article 16.1.2 of the Constitution to change 

the franchise for Dáil elections only (Box 1 and Table 2 above).  

The original Electoral Amendment Bill 1983 (the one struck down by the Supreme Court) had 

proposed to extend the franchise to certain categories of resident non-citizen (as determined by 

law) for referendums and presidential elections as well as general elections. Yet the Ninth 

Amendment to the Constitution Bill 1984 - provided for resident non-citizen voting in Dáil elections 

only. During a Dáil debate on the Ninth Amendment of the Constitution Bill 1984 Deputy G Mitchell 

queried ‘why the law was ‘attempting to divorce the three constituent parts of the Oireachtas ’:  

“It seems totally illogical – a person who is given the franchise in parliamentary elections 

should be able to participate in any Oireachtas election and to vote on proposed amendments 

to the Constitution?”  

In response, the Minister for the Environment suggested that while it was acceptable for certain 

resident non-citizens to vote in general elections, the President- as guardian of the constitution – 

should be elected only by “the people.” He stated that ‘in light of the Supreme Court decisions:’  

“It was not considered appropriate to provide in the Constitution for voting by non-citizens in 

presidential elections and in referenda. The basic concept of the Constitution is that of a 

fundamental law given by citizens to themselves. It follows that only the citizens have the 

power to amend the Constitution. If there were provision for the Constitution to be amended 

by persons other than our citizens, there would be a basic contradiction in the Constitution 

itself.”43 

In sum, there is a precedent for different electorates for Dáil elections, on the one hand, and 

Presidential elections and referendums, on the other. The difference in the size of the electorates 

would be relatively small and spread out throughout the constituencies. Whether a scenario in 

which the electorate for the President and on amendments to the Constitution is very different from 

the electorate for the Parliament (and, therefore, the Government) fits with the overall plan of the 

Constitution is a question which could be raised in the Courts.  

3.5 Article 12A: would a clearer and more specific amendment to Article 12.2 
have advantages?   

While the Government has set out its intension to implement an open-ended extension of the 

franchise, it has not yet published a draft of this bill (the bill provided for in the proposed temporary 

new article 12A). Would a more specific constitutional amendment, one which sets out the details 

of the newly-proposed franchise, be preferable to the proposals in the Bill?   

A more specific amendment may be preferable for two reasons.  

First, it would be more transparent for the electorate. Under this Bill, as published, voters cannot 

be certain what they are voting for. This can create controversy during referendum campaigns.   

Secondly, a specific amendment may be more likely to be approved at referendum.   

                                                 
43 Dail Debate, Ninth Amendment of the Constitution Bill 11 April 1984  

https://www.oireachtas.ie/en/debates/debate/dail/1984-04-11/3/
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L&RS has noted in previous research which draws on survey data and academic analysis in the 

wake of referendums, that a common characteristic in rejected referendums is that the “no 

campaign” creates uncertainty about the true implications of the proposed changes. 44 This is 

facilitated when the “yes campaign” does not clearly set out the implications of this proposals. The 

research found that:  

• General support for a policy does not always translate into support for a constitutional 

amendment, in particular when the campaign against the proposal raises doubts in the 

mind of soft yes voters about the true implications of the proposed change;  

• “Yes Campaigns” are particularly challenged where the precise or possible implications of 

the proposed wording are not fully thought through or appreciated by proponents. This 

challenge is evident in many rejected referendums from the Divorce Referendum in 1986, 

to the Abortion referendums in 1992 and 2002, to the Oireachtas Inquiries Referendum in 

2011;  

• Regarding the clarity of the message, campaigners against a proposal can be at an 

advantage because it is sometimes enough to cast doubt over the proposal to weaken 

support for it, especially when there is uncertainty about its implications. 

In the absence of a draft bill which clearly sets out the extent of the proposed franchise, there is a 

possibility that this uncertainty would prevail during a referendum campaign. The limited opinion 

polling data available, and the vote of the Convention on the Constitution, found more 

support for a qualified extension of the franchise  than for an extensive one proposed by 

the Government. This is discussed further in the policy implications (section 4 of this Digest) 

below.  

3.6 Would widespread availability of postal vote comply with ‘secret ballot’ in 
Article 12.3?  

On the one hand, extending a postal vote to all overseas voters is a solution to the logistical 

challenges associated with organising “in person” voting and to perceived barriers to turnout 

presented by ‘in person’ voting (e.g. for those residing far from the designated polling station).45 On 

the other hand, postal voting, especially its widespread availability, presents challenges to electoral 

integrity in particular to the integrity of the ‘secret ballot.’  

Article 12.3 of the Constitution sets out that voting in presidential elections is by ‘secret ballot.’ The 

‘secret ballot,’ a fundamental principle of representative democracy, protects voters from coercion 

or undue influence in the casting of their vote. For the ballot to be cast in secret:   

- The vote is secret (private) to the voter who is protected from coercion or undue influence 

from any other person;   

- It is not possible, for example for the electoral administration and/or political party, to 

identify the voter after the ballot has been cast. 

                                                 
44 Oireachtas Library and Research Service (2018) Spotlight: Explaining the outcome to failed referendums  

45 Oireacthas L&RS February 2019 Overseas Voting in presidential elections: representative democracy, 

electoral integrity and situation in other EU States p.32  

https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2018/2018-03-07_l-rs-note-explaining-the-outcome-of-rejected-referendums_en.pdf
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The Electoral Act 1997 aims to protect certain categories of postal voter in Ireland from undue 

influence or coercion from other persons. s68 effectively provides that an Garda Siochana is 

guarantor of the ‘secret ballot’ and guarantor against impersonation (one person casting another 

person’s vote). Under s68 of the Act, a postal voter (with the exception of two categories of postal 

voter – see below) must attend their local Garda Station and take the following steps in this order 

to cast their postal vote:  

1. Show a Member of the Garda (i) the envelope addressed to the elector, (ii) the ballot 

paper (which the Garda shall establish is unmarked) and (iii) a declaration of identity (in 

a form set out by the Minister);  

2. Complete and sign the declaration of identity;  

3. Hand the declaration to the Garda who, once satisfied as to the identity of the person, will 

witness the signature and stamp the declaration of identity with the stamp of the Garda 

Siochána and destroy the envelope addressed to the elector; 

4. Mark the ballot paper in secret;  

5. Place the marked ballot paper in the ballot envelope and effectually seal the envelope  

6. Place the ballot paper envelope and the completed declaration of identity in the covering 

envelope and seal that envelope.  

7. The voter posts the last envelope to the Returning Officer.46  

The postal voting procedure for other categories of postal voter (whole-time members of the 

defence forces, Garda Siochána and diplomats overseas), does not involve a third-party 

guarantor.47 Each elector is sent a ballot paper together with a declaration of identity, a ballot 

envelope and a cover envelope by the Returning Officer. The elector completes the ballot paper 

and places it in a sealed envelope. He/she then separately completes the declaration of identity 

form and places it into a covering envelope into which the sealed ballot is also placed. This 

process does not guarantee that the ballot is cast in secret (i.e. there is no guarantee that the voter 

is in private when casting his or her vote).  

If this Bill is enacted, it is likely that legislation will provide all overseas citizens with the right to vote 

by post.48  To ensure compatibility with Article 12.3 of the Constitution it is arguable that legislation 

providing for overseas voting by postal vote must assign a role of guarantor to a third party.  

The secret ballot was the subject of McMahon v the Attorney General (1970-1971).49 The plaintiff 

argued that the rules in regard to ballot papers (in recording a number which appeared on the back 

of each ballot paper and on the front of the counterfoil attached to it) were not secret from electoral 

administrators (who could use the numbers to determine how a person had voted). The High Court 

and the Supreme Court found in favour of the plaintiff, on the basis that the process allowed the 

vote to be traced; the process was, therefore, not secret and was in breach of Article 16.1.4 of the 

Constitution (which is identical to 12.3 except that the former is for Dáil elections). On behalf of the 

majority Supreme Court, Judge O’Dáilaigh stated on the meaning of secret ballot:   

                                                 
46 Dockery Liam (2005) ‘Postal Voting – is it safe?’ The Bar Review  

47 Dockery Liam cited above.  

48 Parliamentary Questions 17 April 2018 Minister of State John Paul Phelan  

49 IR 69 (1972) 106 ILTR 89  

https://www.oireachtas.ie/en/debates/question/2018-04-17/1569/
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‘The fundamental question is secret to whom? In my opinion there can be only one plain 

and logical answer to that question. The answer is: secret to the voter.”  

Judge O’Dalaigh further stated that:  

‘In any event, inconvenience cannot prevail against the clear mandate of the 

Constitution.””50   

Commenting on the Supreme Court’s ruling, (then) Chief Justice Pringle J stated that  

“constitutional rights are declared not alone because of bitter memories of the past but not 

less because of the improbable, but not-to-be-overlooked perils of the future.51 

Were a legal challenge made to the outcome of a Presidential election on the grounds that the 

secret ballot was breached by the operation of the postal vote, it would be necessary for the 

plaintiff to prove that the breach affected the result of the election for the election result to be called 

into question. This was set down in Dillon-Leetch v Calleary52 in which the Supreme Court held 

that it could overlook a breach of secrecy where the breach could not have affected the result. This 

is set out in Article 4(3) of the Third Schedule to the Electoral Act 1997.53  

3.7 What would happen if the referendum is passed but no law to enact extend 
the franchise were enacted by 1 January 2015?  

If the referendum is passed, but the legislation referred to in the temporarily Article 12A is not 

enacted by 1 January 2025, the amendments to Article 12.2 and 12.3 of the Constitution would still 

come into effect on that date and the temporary Article 12A would no longer appear in the 

Constitution. However, without the legislation, the extended franchise could not be implemented in 

practice.  

There is one precedent for such a scenario – in 1979 a constitutional amendment was approved to 

allow for the extension of the franchise for the election of University Senators to gradates of all 

institutions of higher education in the State (rather than just Dublin University and NUI as is 

currently the case). Legislation to implement this amendment in practice has never been enacted 

(the 2011-2016 Government did publish a General Scheme of a Bill in 2014).      

                                                 
50 Hogan and Whyte (2006) p,319-320  

51 Hogan and Whyte (2006) p.320  

52 31 July 1974 Supreme Court  

53 Hogan and Whyte (2006) p.321 
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4. Policy rationale and the implications of this Bill if enacted  

Options for implementation of this policy  

Research on the practice of extending voting rights to overseas citizens highlights that the policy is 

not without controversy; critics argue that, regardless of which policy goal motivates its proponents 

(economic, cultural, normative, transition to democracy), the policy raises fundamental questions 

about citizenship, territory and the assignment of voting rights and has the potential to affect the 

nature of representative democracy and the integrity of the electoral process. 54  

Central to the arguments for and against enfranchising overseas citizens, and on how expansive 

that enfranchisement should be, is the perspective taken on how voting rights are allocated and 

the relationship between citizenship and territory.55 Three distinct approaches characterise the 

debate in the political theory literature on voting rights: traditional republican, ethnic nationalist and 

liberal democratic (Box 4). Besides an ethnic nationalist approach, liberal democracy’s stakeholder 

principle offers most support for the policy, though its proponents would advocate a qualified, 

rather than a blanket, extension of the franchise. 

Box 4 Political theories and debate on inclusion of overseas citizens in the franchise  

A traditional republican approach argues that only citizens who are present in the polity can 

govern themselves by participating in making laws and, as such, voting rights must be an exclusive 

privilege of these citizens who, by definition, are residents. Supportive of extending voting rights to 

non-citizen residents who have lived in the State for a period.  

The ethnic nationalist perspective  conceives of the nation as a community of culture, imagined 

descent and destiny. From this perspective it is imperative to include external citizens in the 

citizenry and not so important to include resident non-citizens    

From within the liberal democratic perspective , several principles influence decisions about the 

allocation of voting rights:  

Principle of territorial inclusion sees the polity as a community of individuals who are subject to the 

same political authority. By giving equal voting rights to citizens who are not subjected to the laws 

of the polity, overseas voting is seen as undermining the integrity of the democratic process  

The ‘all-affecting’ principle proposes that what affects all shall be approved by all56; lends support to 

enfranchising citizens overseas whose vital interests are affected by affairs in their original state 

e.g. citizens who are forced abroad and continue to be affected by laws e.g. laws on diplomatic 

protection, on transmission of citizenship.57  

A Stakeholder citizenship perspective seeks to assign voting rights to citizens who are members of 

a self-governing polity (based on territorial belonging) and to ‘stakeholder’ citizens abroad: 

stakeholders are those whose fundamental rights are dependent on the protection of a polity and 

whose well-being is tied to the common good of that polity.58  Stakeholders have life-long 

connections to the State.59   

                                                 
54 Sahin-Mencutek and Erdogan (2015) p.175  
55 Baubock Rainer (2005) Chair of the Board of IMISCOE, the academic network dedicated to the study of 

migration in Europe based at University of Florence. See here.  
56 Burean (2011); Honohan (2013), Baubock (2005) 
57 Honahan (2013)  
58 Baubeck, (2005) 
59 Honahan Iseult (2013))  

https://www.eui.eu/DepartmentsAndCentres/PoliticalAndSocialSciences/People/Professors/BauboeckDetails
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The reason for advocating a qualified, rather than an expansive, extension of the franchise to 

citizens abroad centres on:  

- Whether citizens, who are comparatively unaffected by the outcome, should have an equal 

say in determining it, which leads to questions about the appropriate electoral impact of 

external votes vis-à-vis in country votes and whether they should have the same weight;  

- Concern about the transparency and integrity of the electoral process where it is taking 

place in dispersed areas around the globe, 60 including a concern that practical issues 

around the organisation of elections are prioritised over the integrity of the electoral 

process.61 Electoral integrity is defined as the electorate’s trust that the process is fair and 

equitable, that votes are honestly cast by the voters who are entitled to the vote and that 

votes cast are accurately counted. Guaranteeing electoral integrity is the central 

consideration of electoral administration. Out-of-country operations are considered to be 

more susceptible to actual fraud and perceptions of fraud than in-country voting largely 

because of the challenges which geography presents e.g. it is more difficult to supervise 

and harder to ensure independent observation by party agents.62 

Whether these challenges become risks depends on several factors, including the size of the 

overseas voter constituency relative to the resident constituency, the electoral system, and on 

other policy choices made on the implementation of a franchise for overseas citizens.  

In general, the franchise can be extended in an expansive or a qualified way depending on:  

1) Electorate: whether the franchise is extended to all or certain categories of overseas 

citizens e.g. only to citizens who have resided in the State; or only to citizens who have 

resided in the State recently (e.g. in the last 5, 10, 15, 20 years;   

2) Institutions: whether votes of resident and overseas citizens carry the same weight;   

3) How the ballot is cast: where rights are extended the ballot can be cast in person (in the 

State), in person (in the State of residence), or by post or by internet, with the latter two 

options placing the State more towards the expansive end of a spectrum; 

4) Registration process: if registration is cumbersome the regime may be seen as qualified 

or restrictive in that overseas voters are not facilitated in registering and/or voting.  

The policy choices made on these four variables determine to a large extent the implications of 

extending the franchise for representative democracy and for the integrity of the electoral system.  

Figure 1 below (directly from L&RS Spotlight) explains how, through implementation, an expensive 

and a less expansive or qualified approach can be taken.   

  

                                                 
60 Lafleur Jean-Michel (2015) ‘The enfranchisement of citizens abroad: variat ions and explanations’ 

Democratisation Vol. 22(5) pp.840-860 p. 845.  
61 Malay Michael (2018) ‘The Secret ballot in Australia: what does it really mean and how secret is it really?  

IPSA Panel (July 24 2018) ‘Electoral integrity and the quest for secret voting 
62 Erben, Goldsmith, Shujaat (2012) ‘Out-of-Country-Voting’ IFES White Paper, International Foundation for 

Electoral Systems p. 4.   

https://www.ipsa.org/events/congress/wc2018/panel/electoral-integrity-and-quest-secret-voting
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Figure 1: A spectrum from most expansive to most qualified voting regimes for overseas citizens 

 

 

 

 

 

 

 

 

 

 

The present Government (2019) advocates an expansive overseas franchise (i.e. with few 

qualifications). It has offered several rationales in support of extending the franchise in general, 

and in support of the expansive franchise it is advocating: They are:  

4.1  It is in line with the recommendations of the Constitutional Convention;    

4.2 It is consistent with the cultural and economic objectives of Ireland's diaspora policy;  

4.3 It is in line with practice in other EU States (and other democratic states in general).  

4.4  That the President (as distinct from the Dáil) should be elected by the ‘Irish nation’ and not 
the ‘State’ and is less affected by the potential risks outlined above.    

These policy rationales are examined in detail below and followed by a concluding section which 

considers this approach in the context of alternative approaches to implementing this policy.   

4.1 Convention on the Constitution  

The Government consistently explains its policy to extend the franchise to overseas citizens for 

Presidential elections as stemming from its desire to implement the recommendation from the 

Qualified
Expansive

• All citizens (regardless of when they emigrated 

and including second generation);  

• Dual citizenship permitted 

• No weight attached to votes (resident and 

overseas votes are counted the same);   

• Voting by post (internet) is permitted;  

• Advance voting is permitted (over many days); 

• Registration is automatic/close-to automatic. 

• Citizens (with qualifications e.g. who lived in the 

State within a set number of years); 

• Dual citizenship not permitted;  

• Overseas voters elect to reserved seats 

(parliamentary elections) or votes weighted in 

favour of resident citizens (Presidential); 

• In person voting only at set number of polling 

stations on one day; 

• Must register for each election and a set period 

well in advance.  
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Convention on the Constitution. 63 It has also explained its support for an expansive mandate as in 

line with the Convention’s recommendation.   

The clearest recommendation of the Convention on the Constitution was that the Constitution 

should be amended to allow for the extension of voting rights to Irish citizens living abroad who 

have lived in the State. This was supported by 53% of its members (Figure 1). 64 36% supported 

the extension of the franchise to all citizens overseas, regardless of whether they have lived in the 

State.    

Figure 1: Outcome of Constitutional Convention vote  

 

Source: data from Convention on the Constitution, Fifth Report (2013)  

In a further vote, 61% favoured qualifying the right to vote with a time limit based on how long a 

citizen has lived outside of the State: 14% said 5 years or less, 17% ten years, 20% fifteen years, 

6% said 20 years and 4% 25 years (Figure 2). 38% opposed applying qualifying time limits.  

There was also general support from the Constitutional Convention for the extension of 

voting rights to Irish citizens living in Northern Ireland. 73% supported this proposition. 

However, there was some contradiction here as 53% (reported above in Figure 1) also believed 

that to be eligible for an overseas vote, a citizen should have lived in the State. This suggests that 

the two overseas electorates may have been perceived to be distinct by members of the 

Convention. It would be possible to reconcile these recommendations by creating distinct 

franchises e.g. reserved seats in the Seanad to represent those entitled to citizenship in Northern 

Ireland. More detail on the Convention and opinion poll data presented at it, and conducted since, 

is in Oireachtas L&RS Spotlight Appendix 2 

                                                 
63 The Convention was established by a resolution of both Houses of the Oireachtas in 2012, to consider and 

make recommendations on certain topics as possible future amendments to the Constitution 

64 Fifth Report of the Constitutional Convention (2013) cited above. 

36%
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11%

Extension of franchise to all Irish citizens abroad

Extension of franchise to Irish Citizens who have lived in Ireland

No opinion
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Figure 2: Constitutional Convention recommendations    

 

 

4.2 Consistent with the cultural and economic objectives of Diaspora policy  

Political scientists explain that home states have a growing interest in maintaining strong 

connections with its citizens abroad and in forging loyalty and attachment.65 It is argued that the 

impact of migration on citizens has changed; migration is either more transient or, where 

permanent, cheap airfares and the internet have made it far easier for citizens to stay connected 

and to be politically informed and, therefore, to vote in an informed way.66 In some cases 

governments propose the extension of voting rights to ensure the continuing flow of remittances 

and to draw resources from emigrants via development projects (as part of broader diaspora 

engagement policies).67  

That the extension of the franchise is part of the Government’s ongoing desire to deepen socio-

economic and political ties with the diaspora community is clear from its statements on this policy.  

One of the (then) Taoiseach’s three rationales for the policy announced in 2017 was that:  

‘the proposal is consistent with the Government’s policy of outreach and engagement with 

the ‘global Irish.  

Further, the Departments68 present “the inclusive policy of engagement with the global Irish that 

has been taken by successive Governments” as “a key part of the policy framework” when 

considering how to implement the overseas franchise.  

                                                 
65 Baubock Rainer (2005) ‘Expansive citizenship – voting beyond Territory and Membership’ Political 

Science and Politics Vol.38 no.4 pp.683-687 
66 Sahin-Mencutek and Murat Erdogan (2015) ‘The Implementation of Voting from Abroad: evidence from 

2014 Turkish Presidential Election’ International Migration vol.54(3) p.175; Baubock (2005) p.683  
67 Laufleur Jean-Michel (2015) ‘The enfranchisement of citizens abroad: variations and explanations’ 

Democratisation Vol. 22(5) pp.840-860, Mencutek and Erdogan (2015) 175; 
68 Department of Housing, Planning and Local Government and Department of Foreign Affairs and Trade 

(March 2017) Voting at Presidential Elections by citizens residing outside the State: Options Paper 
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What does this inclusive policy of engagement entail?  

The creation of “cultural connections as well as of opportunities for investment and jobs,” is 

presented as one of the many reasons to embrace the diaspora in Ireland’s Diaspora Policy 

Document.69 The Global Irish Economic Forum, convened by the Government (2011-2015), 

brought together members of a Global Irish Network to exchange ideas on economic recovery, job 

creation and the restoration of Ireland’s reputation. There is a focus on diaspora philanthropy e.g. 

the Ireland Funds. ConnectIreland, which implemented the Succeed in Ireland initiative, mobilised 

the global Irish to help identify companies seeking to expand into Europe or looking for a European 

base. A review of diaspora policy published in June 201870 shows a new economic focus on 

helping citizens who emigrated for economic reasons to return.    

Critics of cultural and/or economic motivations for extending the franchise argue that, while 

fostering links with citizens abroad for cultural or economic reasons is a valid policy objective, the 

extension of voting rights is not the only way to engage positively with the diaspora.  Political 

theorist and expert on issues of citizenship, immigration and diversity, Honahon argues that “there 

may be more appropriate ways to award the recognition warranted for those who share national 

origins or cultural identity.”71 Political geographer, Collyer, highlights other benefits to citizenship 

and notes that “of all the various elements which may be linked to the status of non-resident 

citizens” [e.g. protection, the right to return, favourable financial arrangements to encourage 

investment], “the right to political participation is the most controversial”72 in terms of its potential to 

change the nature of representative democracy (discussed in the L&RS Spotlight on Overseas 

Voting).    

4.3 In line with practice in other EU States  

That Ireland is out of synch with other representative democracies in restricting voting rights to 

citizens who are ordinarily resident in the State is frequently given as a reason to extend voting 

rights to overseas citizens. When comparing between states, it is important to highlight the 

potential size of the overseas electorate in each case. Figure 3 below compares the estimated size 

of the overseas citizen population to the resident population in all 14 EU States in which the 

President is directly elected, including Ireland.   

                                                 
69 Department of Foreign Affairs and Trade (2015) Global Irish Facilitating Diaspora Engagement.    
70 Department of Foreign Affairs, (2018) ‘Review of Diaspora Policy . 
71 Honahan Iseult (2013) Presentation to the Convention in Constitutional Convention (2013) Fifth Report 
72 Collyer (2014) ‘A geography of extra-territorial citizenship: explanations of external voting’ Migration 

Studies Vol.2 no.1 pp. 55-72 p.56 

https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2019/2019-02-28_spotlight-overseas-voting-in-presidential-elections-representative-democracy-electoral-integrity-and-the-situation-in-eu-states_en.pdf
https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2019/2019-02-28_spotlight-overseas-voting-in-presidential-elections-representative-democracy-electoral-integrity-and-the-situation-in-eu-states_en.pdf
http://cis01.central.ucv.ro/revistadestiintepolitice/files/numarul45_2015/13.%20Accuracy%20Data%20of%20the%20Presidential%20Voting%20Outcomes...%20pp.%20135-147.pdf
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Figure 3: Estimated size of citizen population abroad as a % of total resident population (where 

Ireland includes those eligible for citizenship residing in Northern Ireland) 

 

Source: Data calculated by L&RS using data from UN Population Database (Appendix 3, L&RS Spotlight) 

Below we explain how overseas voting is available in presidential elections in all 14 EU States 

drawing on the expansive - qualified spectrum described above.  

- Of the fourteen EU Member States that hold direct elections for the Presidency, eleven 

enfranchise overseas citizens (with Ireland, Slovakia and Cyprus the exceptions).73  

Looking at the factors which determine whether a franchise is expansive or qualified (set out 

above) we find that: 

- One of the eleven States which enfranchise overseas citizens restricts the franchise 

with respect to when the citizen emigrated (temporal requirement). In Portugal, 

overseas citizens must establish that they have ‘effective ties’ with the State to be entitled 

to vote which means that they must (a) have lived in an EU country or in a Portuguese-

speaking country for not more than 15 years; (b) have lived in any other country for not 

more than ten years; or (c) have been to Portugal and stayed there at least 30 days in the 

previous five years, and be able to prove that they can speak Portuguese.74  

                                                 
73 Data is set out in L&RS Spotlight (February 2019)   

74 Organic Law 5/2005 of 8 September 2005 introduced criteria for establishing ‘effective ties’ for the right to 

vote in Presidential elections ( ACE ). (art. 1(1) and (2), arts.1-A and 1-B). Emigrants with dual 

nationality residing abroad do not have the right to vote (art. 2(2)), as well as Portuguese citizens who have 

been entitled to the statute of equality of rights in Portuguese speaking countries (art. 3(1), following the 

reciprocity clause in art. 15(3) of the Constitution which permits the existence of quasi-citizenship status. See 
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- In all other (12) states the franchise is extended to all citizens residing abroad.  

How the Ballot is cast: postal or ‘in person’.75  

- Three of the 11 States allow overseas voters to vote by post or electronic means in 

presidential elections - Austria, Lithuania and Slovenia.  Dual citizenship is not permitted 

in any of these three States. This means that a citizen overseas must relinquish citizenship 

if he/she takes up citizenship in his/her host state, a factor that one would expect to reduce 

the number of second-generation citizens or overseas citizens who have permanently 

emigrated. Of these three States, only Lithuania has a significantly large diaspora 

(approximately 20% the size of its resident population (Figure 3). 

- In eight of the eleven states, overseas voters in presidential elections must vote ‘in 

person’ at diplomatic missions/consular posts (DM/CP) or in polling stations at other set 

locations abroad (Bulgaria, Croatia, Czech Republic, Finland, France, Poland, Portugal and 

Romania). The criteria on which to base the location and number of polling stations outside 

of DM/CP tends to be set out in legislation and in agreement with the host country. These 

criteria affect the extent to which the regime is expansive or restrictive and can be 

controversial (see L&RS Spotlight, 2019 p.16).  

- Six of the eight States with ‘in person’ voting only for presidential elections allow 

overseas voters to vote by post in parliamentary elections (Bulgaria, France, Poland, 

Portugal, Romania, and Finland will allow postal voting from 2019). This may be because 

the potential for the overseas vote to decisively influence the result is greater in presidential 

than in parliamentary elections. In three of these eight states (Romania, France and 

Portugal) overseas voters elect Members to a set number of reserved seats in parliament.   

- Registration requirements in each of the 11 states shows that, with the exception of 

Slovenia and Finland, the registration process for overseas citizens is best described as 

‘active’ i.e. overseas citizens must take steps to register on an overseas voting register 

according to set criteria. Even in Slovenia and Finland, where a register of overseas 

citizens is automatically compiled, its accuracy depends on citizens registering their 

emigration in the first instance.  

Figure 4 compares the estimated size of the overseas population but it excludes second-

generation Irish citizens and the 1.87 million people In Northern Ireland who are eligible for Irish 

citizenship from the estimated size of the Irish overseas citizen population.76   

                                                 

Carvalais Isabel (2010) ‘Citizenship policy-making in EU Mediterranean States’  EUDO Citizenship 

Observatory (Robert Schuman Foundation) 
75 As noted in Oireachtas L&RS Spotlight (2019) Section 3 in person’ voting is more secure but it can present 

barriers which indirectly narrow the franchise (placing a state towards the restrictive end of the spectrum 

76 The figure expresses is a ratio Clearly a portion of both the resident citizen population and overseas 

citizen populations are under 18 and not eligible to vote.  

http://eudo-citizenship.eu/docs/EUDOcomp-Portugal.pdf
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Figure 4: Estimated size of citizen population residing abroad as % of total population for EU States 

with directly-elected Presidents (excluding second-generation and citizens in Northern Ireland) 

 

Source: calculated by L&RS using data from UN Population Database77  

4.4 President is not that powerful: why is the proposal for Presidential and not 

for General elections?  

In 2019 the Taoiseach, Leo Varadkar TD, suggested that he favours an expansive overseas 

franchise for Presidential elections, and not for General elections: 

“I would like to see a Presidency for the 21st first century that is different to that which 

currently obtains. I would like a Presidency that represents the Irish nation - not just the 

State - and that is elected by all citizens.” 78 

There is a view that by applying the extension of the franchise to presidential, rather than general 

elections, the risks to representative democracy are reduced or eliminated because the Office of 

the President is seen as ceremonial or symbolic.  The Office has no role in the government-

formation process, cannot initiate or veto legislation, has no power over the budget, does not 

select or have veto power over the appointees to any public positions and has no direct role in 

foreign policy.  

Yet while the formal powers of the Office can be described as modest or even weak, this argument 

is questionable on several grounds.  

                                                 
77 For details on the data in this figure, which were gleaned mostly from the UN Population Database, see 

Appendix 3 of this Note. 
78 Dail Eireann, 13 February 2019, Questions  
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First, the Office of the Presidency has specific constitutional powers which set it aside from 

ordinary politics – making the president the ‘Guardian of the Constitution’- along with an 

increasingly significant representative and cultural role.  

Table 5: Mean standard presidential power scores (Source: Elgie Robert (2014))79  

While the office is described by political scientist 

Robert Elgie as ‘directly-elected but weak, 80 using 

an index to assess the power of presidential offices 

Elgie places Ireland at 0.18 (Table 5), similar to 

many other parliamentary democracies. It was the 

potential power of the office which received most 

attention during the debate on the Constitution in 

1937, with the opposition warning about the 

potential danger that a ‘popularly elected’ president 

could abuse his or her powers or position.’ 81  

While denying that the office was as powerful as 

some members of the opposition suggested, De 

Valera acknowledged the potential of the office 

when he said: 

“Nobody would propose getting the whole people to 

elect a person unless it was proposed to give him 

substantial powers, and consequently if those 

powers are in any way to be exercised in 

connection with legislation it is only right that a 

person who had got the authority definitely from the 

people for doing certain things should exercise it.”82  

 

 

What precisely are the powers of the office?  

Articles 12, 13, 14, 26 and 27 of the Constitution together outline the powers and the roles of the 

President which are legislative, executive (to a lesser extent) and representative. Political scientist 

Michael Gallagher considers the most important constitutional powers of the Presidency to be 

                                                 

79 Elgie Robert (2013) ‘The President in comparative Perspective’ in Coakley and Rafter (2014) The Irish 
Presidency Kildare: Irish Academic Press p.23. ** 1 is the most powerful; 0 the least powerful. 0.79 was the 

strongest score for a Presidency; the strongest Presidency in a European country was France at 0.44.  
Presidential power was only measured in states where the prime minister and cabinet are responsible to the 
legislature. For this reason, presidential systems like the USA were not included.  
80 Elgie Robert (2012)‘The President of Ireland in comparative perspective’ Irish Political Studies 27:4 501-21 
81 This fear to a certain extent reflected the opposition’s distrust of De Valera and their suspicion that he was 

setting up a powerful office for himself to occupy. See Dáil Debates, 11 May 1937.  

82 Eamon De Valera, Dail Debates 11 May 1937 (link above).  

Country  Score on power 

index**   

 France  0.44 

Romania  0.39 

Croatia  0.33  

Portugal  0.33 

Lithuania  0.32 

Poland  0.29 

Italy  0.25 

Ireland  0.18 

Czech Republic  0.17 

Finland  0.17 

Slovakia  0.15 

Bulgaria  0.14 

Austria  0.13 

Slovenia  0.10 

https://www.oireachtas.ie/en/debates/debate/dail/1937-05-11/29/
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those set out in Table 6.83 He notes that all cases, other than the first listed in Table 6, require prior 

consultation with the Council of State.84 However, while prior consultation is a requirement, a 

President is not obliged to accept this advice and the President has powers to appoint members of 

the Council of State (other than ex-offico members). 85  

Table 6: Significant powers of the Presidency  

Article  Power  

Article 

13.2.1  

Timing of elections is at the discretion of the Taoiseach of the day who has the power to 

‘give advice’ to the President as to the dissolution of the Dáil. If this advice comes from a 

Taoiseach ‘who has ceased to retain the support of a majority in Dáil Eireann’ (e.g. has lost 

a vote of confidence) the President may refuse to grant a dissolution of the Dáil.   

Articles 

13.3 and 

26 

Bills, once passed by the Houses, go to the President for promulgation by signature. In the 

case of most bills (except those containing a proposal to amend the Constitution, money bills 

or bills deemed urgent), the President has the right not to sign the bill but to instead refer it to 

the Supreme Court for a decision on whether, in part or in whole, it is Constitutional. Once 

the Supreme Court has made its ruling, the President has no further discretion. Also, if a 

referred bill is upheld as constitutional by the Supreme Court, its constitutionality may not be 

again challenged.  

Article 27  A majority of Senators and one-third of the Dáil may request that the President does not sign 

a particular bill but instead to ascertain the will of the people on the matter. If the President 

accedes to this request, the President will only sign this particular bill:  

I) If it has been approved by the people in a referendum within 18 months OR 

II) If following a general election, a new Dáil passes a resolution approving the bill.  

Article 

13.2.3 

The President may convene a meeting of either House, or both Houses, of the Oireachtas  

Article 

13.7  

The President may communicate by message or address with the Houses of the Oireachtas, 

or the nation, at any time, though every such message or address must have received the 

approval of the government.  

Article 22 The President has a role in certain disputes between the Dáil and Seanad and if the Seanad 

challenges the Dáil’s definition of a particular bill as a ‘money bill’ the President must decide 

whether to accede to the Seanad’s request to establish a joint committee to decide the 

matter. This situation has not arisen.  

Secondly, along with these formal powers, legitimacy is gained from being directly elected. When 

assessing the power of Presidents political scientists place weight on the legitimacy provided by 

                                                 
83 Gallagher Michael (2012) ‘The political role of the President’ Irish Political Studies and Coakley and Rafter, 

edrts (2013) cited above .  

84 Under Article 31 of the Constitution, the Council of State comprises the Taoiseach, the Chief Justice and 
all former Taoisigh and Former Chief Justices, former Presidents, the Tánaiste, the Ceann Comhairle of the 

Dáil and the Cathaoirleach of the Seanad, the Attorney General and up to seven individuals chosen by the 
President. The President must listen to the views of each Member (the Council is not obliged to give a 

collective opinion) but he/she is not bound by the advice or opinions expressed.  

85 This observation was made by James G Douglas, drafter of the 1922 Constitution, during the debate on 

the draft 1937 Constitution. Keogh and McCarthy, p.181.    



39th Amendment of the Constitution (Presidential Elections) Bill 2019 33 

 

 

direct election. Shairff starts with the question of whether the president is popularly elected or not, 

describing this variable as ‘certainly central to her or his legitimacy and thus effective power.’ 86 

Comparing the office of the indirectly-elected French President in the fourth republic and the directly-

elected President of the fifth republic brought about by the 1962 amendment to the French 

Constitution, Duverger argued that “the constitutional amendment gave the president no new powers 

– but it gave him power” i.e. the legitimacy he or she gains from direct election gives a president 

power.  During the 1990 election campaign, Mary Robinson, candidate and constitutional lawyer, 

clearly stated her interpretation of the power derived from direct election:  

“As a President directly elected by the people of Ireland, I will have the most democratic job 

in the country. I’ll be able to look Charlie Haughey in the eye and tell him to back off if 

necessary because I have been directly elected by the people as a whoe and he hasn’t.”87 

Coakley notes that the trend in more assertive presidents since 1990 coincides with more 

competitive presidential elections during which candidates fought tough national electoral battles. 

Before 1990 uncontested returns was more common than election.88   

Thirdly, there is the question of how presidents use this legitimacy and representative power. As 

Head of State and the only leader directly elected by all citizens, the president is considered to have 

representative and symbolic power. While De Valera argued that the ‘general plan of the 

Constitution gave power to the Government and Parliament and that, in accordance with the general 

plan of the Constitution the President should act only on the advice of the Government,89 different 

presidents have used these powers to varying extents and the representative powers of the 

President may have been under-estimated before 1990.  

For example, the relationship between Government and President has evolved since the 1990s 

beginning with Mary Robinson who asserted the right of the President to speak without 

government approval. Prior to the 1990-1997 term, Government vetted and approved all 

Presidential speeches a process which was, in fact, a convention rather than having any basis in 

law. 90 Mary Robinson and Mary McAleese sought to maximise the President’s representational 

role, carefully choosing to attend public events and speak publicly on the core issues that defined 

their Presidencies.91 Mary Robinson used the symbolic power of the office to recognise, support 

and validate her vision of Ireland as ‘tolerant, open and inclusive’, Mary McAleese to build bridges 

between communities and promote reconciliation.92 Both established a symbolic relationship with 

Queen Elizabeth II. This style has been continued by President Michael D Higgins who is 

                                                 
86 Siaroff Alan (2003) ‘Comparative presidencies: the inadequacy of the presidential, semi -presidential and 

parliamentary distinction’ European Journal of Political Research Vol.42 287-312. p.291.   

87 Referenced in Coakley John Reforming political institutions (IPA 2013) p.73 

88 Coakley John (2013) cited above.  

89 Dail Debates, Committee Stage Bunreacht na hEireann 25 May 1937  

90 Duffy in Coakley (2014) p.80   

91 Galligan Yvonne, opcit p.134 

92 Galligan Yvonne, opcit p.132  

https://www.oireachtas.ie/en/debates/debate/dail/1937-05-25/18/
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described by political scientist John Coakley as ‘notably outspoken in commenting on 

contemporary social and political issues93 most recently on the pay of the defence forces.  

While there has been a general understanding that the President should never be involved in 

political controversy or partisan behaviour, there is nothing to really stop them. When considering 

why a President has not acted in an overtly political way before, political scientist, Liam Weeks, 

suggests that convention, rather than the Constitution, stands in a President’s way.94 Weeks has 

noted that President Michael D Higgins is using his mandate to alter the convention of a 

President’s role.   

This assertiveness has also been evident in an including willingness of more recent Presidents to 

use the formal powers of the office. Contrast in attitudes of De Valera in 1937 - that ‘only a very 

foolish President; would refuse to dissolve the Dáil on request (under Article 13.1 )’95 with the 

reported willingness of President Mary Robinson to use this right in 1994.96  

Fourthly, while there are measures to restrict a President’s power in the Constitution, these 

measures may have limitations in practice.  

For example, the President’s formal and informal powers are somewhat restricted by Government 

control of the Office of the President’s resources; under Article 12.11.2 a President’s emoluments 

and allowances are determined by law. Yet Article 12.11.3 provides that these allowances should 

not diminish during his or her term of office (e.g. in response to his or her actions as President) and 

it may be politically difficult for a government to curb the resources of a popularly-elected President 

at the beginning of a term.  

Further restrictions lie in Article 12.9 which requires Government consent for the President to leave 

the country and Article 12.10 which sets out that a President may be impeached by 2/3 of Dail and 

Seanad for “stated misbehaviour.” Yet a popularly-elected President is only likely to be subject to 

impeachment if he or she committed a very clear misbehaviour.  

In sum, at the very least the power of the Presidency can be described as not-fully tested. Further, 

there is the possibility that political differences of opinion between a Government and a President 

would be more pronounced if they are elected by vastly different electorates (as proposed by this 

Bill). This is related to the analysis in 3.4 above on whether the Constitution envisages potentially 

very different electorates for the democratic institutions provided for within.  

4.5 Alternative options for implementing this policy in Ireland 

The analysis of policy options set out in Library and Research Service (Spotlight: Section 5) 

suggests, that when examining the Government’s proposal, policymakers must balance the 

benefits of giving a representative voice to overseas citizens who have a stake in the State with 

                                                 
93 Coakley (2013) cited above p. 

94 Weeks Liam ‘Questions of power and politics that may change role of our First Citizen’ Sunday 

Independent 29 September 2019  

95 Eamon De Valera, Dáil Debates 11 May 1937 link above.  

96 The FF-Labour government collapsed and, rather than the Taoiseach requesting that the 

President dissolve the Dáil, an alternative government was elected (the Rainbow Coalition).  

http://opac.oireachtas.ie/AWData/Library3/Final_Spotlightf_publish_101718.pdf
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these challenges that extending the franchise could pose to representative democracy and 

electoral integrity. It is arguable that the implications for the functioning of representative 

democracy and for electoral integrity should be the over-riding consideration for policy decisions on 

whether and how to extend the franchise to overseas citizens (above the practical implications of 

implementation).   

A number of ways to promote the inclusion of overseas citizens in the electoral process, while 

minimising the risks that the policy could pose to representative democracy and ensuring electoral 

integrity, are identified in this Spotlight and summarised below.  

A qualified extension of the franchise for presidential elections would reduce the size of the 

overseas electorate vis-à-vis the resident electorate. This can be achieved by:  

1.  Extending the franchise to Irish overseas citizens who have lived in the State for 

presidential elections;  

2.  Extending the franchise to Irish overseas citizens who have lived in the State in the last 

15 years (or another time limit) for presidential elections.  

The Constitutional Convention favoured these options (1 and 2) over a full extension of the 

franchise to all Irish citizens residing abroad. 

However, there was contradiction in its deliberations in that the Convention also supported the 

extension of voting rights to Irish citizens who are citizens by virtue of being born on the island of 

Ireland (most of who by definition have not lived in the State). The qualified extension of the 

franchise, 1 and 2 above, would exclude all people whose Irish citizenship is by virtue of being 

born in Northern Ireland.  

Including this set of citizens would be achieved by extending the franchise to all Irish citizens who 

have lived on the island of Ireland or who have lived on the island of Ireland in the last 15 years (or 

another time limit). However, this option would not address the risk as the number of overseas 

citizens with a right to vote would remain very high vis-à-vis the resident population.  

In situations where there is a possibility that overseas citizens would dwarf the resident population, 

the introduction of weighted representation should be considered. While it is not impossible to 

apply weighed voting to a presidential election (via an electoral-college system), it is more 

commonly applied to parliamentary elections. In the Irish context, there are opportunities to 

achieve the Government’s policy objectives with this proposal through Seanad reform (which 

remains on the agenda but has yet to be agreed and implemented):  

3.Creat a set of reserved seats in the Seanad (an additional panel) to exclusively represent 

all overseas citizens (those resident abroad and those who live in Northern Ireland as one 

single overseas constituency);  

4. Create a set of reserved seats in the Seanad (an additional panel) with half of seats 

reserved for those who are citizens by virtue of being born in Northern Ireland and half for 

other citizens overseas;  

5. Create a set of reserved seats to represent Irish citizens in Northern Ireland only 

alongside the extension of the franchise for other overseas citizens at Presidential elections 

(along the lines outlined at 1 or 2 above). If this option were implemented, a clear decision 

would be made on the purpose of the Seanad representatives from Northern Ireland. Is it 

an extension of the franchise to overseas citizens, or an opportunity to create a voice for all 
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communities in Northern Ireland, in the Upper House? If it is the latter, it would be 

developed in cooperation with the Northern Ireland Assembly.  

Options 3, 4 or 5 would require an amendment to Article 18 of the Constitution and approval by 

referendum.  

In the context of one or a combination of these options, and the introduction of advance ‘in person’ 

voting over a number of days (to give voters a chance to turn up and to enable diplomatic missions 

to manage potentially large numbers of voters), overseas citizens could be enfranchised with least 

risk to representative democracy and electoral integrity.  

5. Cost implications of this Bill  

The immediate financial implication, if this Bill is passed, is the cost of holding the referendum 

which is required before its enactment. This is anticipated to be between €12 and €14 million. 

Table 7 below, which was provided by the Minister for Finance, Public Expenditure and Reform in 

response to a parliamentary question, sets out the cost to the State of referendums since 2012. 

Clearly when two or more election events are held on the same day, such as the 2015 Marriage 

Equality Bill & Age of Eligibility for Election to Office of The President, there are significant savings 

from the sharing of people and facilities.97  

Table 7 : Expenditure on referendums since 2012 

 

Source: Parliamentary Question, Deputy Cassels, 10 July 2018 

The cost of administering the overseas franchise for Presidential elections depends on the 

implementation choices made by the Government. These will be set out in legislation. Some 

analysis of expenditure is included in the Department’s Options Paper. A further, more detailed 

cost analysis would be necessary to fully understand the implications of different options, including, 

for example, the cost of operating a third-party guarantee for postal votes. This information on cost 

would ideally be published alongside the General Scheme of this Bill which provides for the 

overseas franchise.  

                                                 
97 This saving was highlighted by the Minister for Finance, Public Expenditure and Reform in response to a 

parliamentary question. 17 October 2017  

Month/Year Referendum Cost 

May 2012 Treaty on Stability, Coordination and Governance in the 

Economic and Monetary Union  

€14.8m 

November 

2012 

Children €12.8m 

October 2013 Abolition of Seanad Eireann, Court of Appeal €14.4m 

May 2015 Marriage Equality and Age of Eligibility to Office of 

President 

€14.8m 

May 2018 Thirty-sixth Amendment of the Constitution Bill 2018 

(Repeal of the 8th Amendment) 

 

https://www.oireachtas.ie/en/debates/question/2018-07-10/187/
https://www.oireachtas.ie/en/debates/question/2017-10-17/154/
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Appendix 1: Estimate of the population of Irish citizens overseas  

No official records are kept of the exact number of, or purposes of, people leaving Ireland, nor is 

there any legal requirement for Irish citizens abroad to register with the Irish authorities. The 

Department of Foreign Affairs Irish Abroad Unit therefore makes estimates of the number of Irish 

citizens living overseas at a particular time.98  

In 2017 (Table A), it estimated that there are approximately 3.601 million Irish citizens resident 

outside the State who are citizens by virtue of being born on the island of Ireland, or as a result of 

a parent’s Irish citizenship (where that citizenship is from being born on the island, or who have 

citizenship through the Foreign Births Registration process).99  

Table A: Estimated numbers and breakdown of category of Irish citizens residing overseas  

Residing state  Estimated numbers  Status  

Born in Ireland or Northern Ireland  

Northern Ireland  1,870,000 Born in Northern Ireland and with automatic 
right to citizenship 

Britain  382,000 Born in Ireland  

Britain  251,600 Born in Northern Ireland  

USA  127,000 Born in Ireland  

OECD (excluding 
Britain and USA)  

255,000 Born in Ireland  

Rest of the world  57,000 Born in Ireland  

Born outside of Ireland (first-generation citizens) 

Britain  214,989 

 

First generation children of people born in the 
Republic of Ireland 

Britain  141,600  First generation children of people born in 
Northern Ireland  

USA  71,475  First generation children of people born in 
Ireland  

USA  56,415  Undocumented Irish (50,000) and first 
generation children of undocumented Irish 
(16,415) 

OECD and rest of 
world  

48,000 First generation children of people born in the 
State  

Foreign Births 
Registration100  

115,777  

Source: Department of Foreign Affairs and Trade (2017) Data extracted from Table in paragraph 18. . 

                                                 
98 Department of Foreign Affairs (2017), Irish Emigration Patterns and Citizens Abroad, parag. 5.  
99 Department of Foreign Affairs (2017) cited above Sections 16-18. 
100 Foreign Births Registration (the Foreign Births Register which is held by the Department of Foreign Affairs 

and Trade is the official count of citizens born abroad who have claimed citizenship through a grandparent 

born in Ireland or a parent who was an Irish citizen at the time of the person’s birth).  

https://www.dfa.ie/media/dfa/alldfawebsitemedia/newspress/publications/ministersbrief-june2017/1--Global-Irish-in-Numbers.pdf
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This 3.601 figure includes the 1.87 million people born in Northern Ireland who have an 

automatic entitlement to citizenship under the Good Friday Agreement.101  Of this 3.601 million 

figure, approximately 648,256 are descendants (i.e. are citizens by virtue of descent and not by 

virtue of being born on the island of Ireland).   

Reconciling these figures with the estimate of the number of Irish citizens overseas used in the 

comparative study in Section 4 of this paper (0.82 million- see appendix 3), the 0.82 estimate 

includes Irish citizens residing abroad who were born in the State (the 382,000 in Britain, 127,000 

in the USA, 255,000 in the rest of the OECD and 57,000 in the rest of the world which together add 

up to 821,000). It excludes the 1.87 million people born and residing in Northern Ireland; 251,600 

Irish citizens residing in Britain who were born in Northern Ireland as well as Irish citizens born 

outside of the island of Ireland residing anywhere. The latter are grouped together in the third part 

of Table 1 below (first generation citizens). 

  

                                                 
101 The Department notes that this is a ‘maximalist’ interpretation.  
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