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Purpose of Bill
Part IV of the Civil Liability Act 1961 sets out the procedure for fatal 

injuries actions taken by next of kin. Such actions are taken to establish 
liability for a death that was caused wrongfully and, in some cases, to 
provide financially for the dependants of the deceased.

The law distinguishes between, on the one hand, the measurable financial 
loss suffered by a dependant where the deceased was contributing to the 
income of the household and, on the other hand, compensation for mental 
distress resulting from the death to each family member.

Compensation for mental distress, known as ‘solatium’, is capped by 
statutory instrument made by the Minister for Justice. The most recent 
order was made in 2014 and sets the limit at €35,000. This is the maximum 
available for distribution among all family members.

However, where medical negligence in providing treatment to a pregnant 
woman results in the loss of her pregnancy, solatium is not available. There 
is no compensation to a mother for mental distress for the loss of an unborn 
child: she may recover damages only for any injury to her own health. 
The other family members, including the father, are not regarded as having 
suffered any damage or loss.

According to section 49 of the Act, the law relating to civil wrongs 
applies to an unborn child for its protection in the same manner as if the 
child were born at the time – but only where the child is subsequently born 
alive. In other words, a person can sue for injuries suffered as a result of 
wrongs done to him or her while in the womb or in the process of being 
born. A person with cerebral palsy caused by difficulties in labour may 
recover damages under this rule.

But if those wrongs result instead in the death of the child, then section 
58 does not apply and neither does Part IV of the Act.

One purpose of this Bill is to extend Part IV so as to provide both 
recognition and a remedy where family members suffer as a result of the 
loss of a pregnancy that is caused negligently.

Another purpose is to increase the amount available for compensation 
for mental distress in fatal injuries actions generally. When the Oireachtas 
introduced the concept of solatium, or compensation for mental distress, it 
enacted that the total amount that could be awarded in any case could not 
exceed £1,000, to be distributed among all family members.
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As mentioned earlier, this heading of compensation is separate from 
damages for financial loss, where the case involves economic dependency. 
The compensation for loss of a breadwinner who was negligently killed is 
actuarially related to the earnings of the breadwinner.

However, setting a value in law on the non-actuarial concept of mental 
distress suffered as a result of the loss of a loved one is difficult if not 
impossible. On the one hand, no figure would be high enough to put the 
claimants in the same position as if the death had not occurred. On the other 
hand, that is not a reason for arguing that the compensation should be so 
small as to be tokenistic and even insulting.

The figure of £1,000 set in 1961 was seen as a generous one, by 
comparison with £750, the top amount awardable in Scotland, and with 
£500, the maximum then awardable for loss of expectation of life or 
happiness in England.

As mentioned earlier, the cap for compensation for mental distress was 
most recently increased to €35,000 by the Civil Liability Act 1961 (Section 
49) Order 2014 (S.I. No. 6 of 2014).

However, a more realistic assessment of the change in the value of money 
since 1961 might have regard to the fact that, coincidentally, the salary of 
the members of the Dáil that enacted the Civil Liability Act in 1961 was 
£1,000 per annum, set by the previous year’s Oireachtas (Allowances to 
Members) and Ministerial and Parliamentary Offices (Amendment) Act 
1960.

A Dáil Deputy currently earns in the region of €90,000 per year.

It is proposed that the figure of €35,000 as a limit on solatium should be 
substantially increased. The new figure proposed is one of €75,000.

Provisions of Bill
Section 1 amends Part IV of the Civil Liability Act 1961 by inserting a 

new section after section 49. The new section 49A states that –

• the reference in section 49(1) to the death of a person includes the 
stillbirth of a child who, at birth, had a gestational age of not less than 
24 weeks, and

• the reference in that section to a death caused by the wrongful act of 
another includes the stillbirth of a child caused by the wrongful act of 
another in or in relation to the provision of medical, surgical, nursing 
or midwifery treatment or care to the unborn child or the child’s 
mother.

Section 2 amends section 49 of the Civil Liability Act 1961 by substituting 
a new subsection (1)(b), which provides for the limit for compensation 
awardable for mental distress arising from the wrongful death of a family 
member. The amendment sets the figure at €75,000.

Section 3 provides in standard form for the short title and commencement 
of the Bill.

Deputy Alan Kelly
June, 2018.
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