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____________

AN BILLE UM CHOSAINT SONRAÍ (LEASÚ), 2018
DATA PROTECTION (AMENDMENT) BILL 2018

____________

EXPLANATORY MEMORANDUM
____________

Purpose of the Bill
The Oireachtas enacted section 30 of the Data Protection Act 2018 

earlier this year which provided as follows:

“Micro-targeting and profiling of children
30. It shall be an offence under this Act for any company or
corporate body to process the personal data of a child as defined 
by section 29 for the purposes of direct marketing, profiling 
or micro-targeting. Such an offence shall be punishable by an 
administrative fine under section 141.”.

This section was not commenced by the Minister for Justice and 
Equality due to concerns raised by the Office of the Attorney General 
regarding its compatibility with the General Data Protection Regulation. 
Two concerns emerged. First, the section as enacted expanded upon the 
permitted restrictions to the processing of personal data. Second, there is 
concern that the term micro-targeting was undefined and that consequently 
persons committing this offence may not be aware of the behaviour that 
was prohibited.

As a result of these concerns the Office of the Attorney General wrote to 
the European Commission outlining its concerns and asked for the views 
of the European Commission on the compatibility of section 30 of the 
Data Protection Act 2018. The Office of the Attorney General confirmed 
that the section would not be brought into effect pending receipt of the 
Commission’s views on the matter.

In response the European Commission clarified that, as set out in 
recital 38 of the General Data Protection Regulation, children merit 
special protection and in particular where the personal data of children 
is being used for marketing or creating personality of user profiles. The 
letter confirmed that direct marketing to children is a permissible activity 
under the GDPR, but this provision must be balanced “with the interests 
or fundamental rights and freedoms of the data subject which require 
protection of personal [data], in particular where the data subject is a 
child”. Consequently, the processing of personal data of a child for the 
purposes of direct marketing is not unlawful.

The new wording proposed in this Bill seeks to overcome the concerns 
identified by the Office of the Attorney General and takes into account 
the detail contained in the response from the European Commission. The 
wording is consistent with the wording of Article 22 of the GDPR and the 
rights and restrictions it introduces.
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Changing the wording from “an offence” to “unlawful” will make 
it easier for a data subject to vindicate his or her rights under the Data 
Protection Act by and through the Courts as provided by section 128 of the 
Act. It also removes any debate as to whether or not an offence has been 
lawfully created.

The purpose of section 30 is to ensure that children are protected from 
being subjected to the marketing of junk food and drinks. The total lifetime 
costs of childhood obesity in Ireland are estimated to be €4.6 billion, with 
the direct healthcare associated costs estimated at €1.7 million. Research 
estimates that 55,000 children currently living in Ireland and 85,000 on the 
whole island will die prematurely due to overweight and obesity. Research 
by the World Obesity Federation predicts that by 2025, 241,000 school 
children in Ireland will be overweight or obese and as many as 9,000 will 
have impaired glucose intolerance. The consequences for the future health 
of these children will be severe and, consequently, the Oireachtas should 
take steps to protect children from the marketing to them of junk food and 
drinks.

Deputy Jim O’Callaghan,
Samhain, 2018.
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