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AN BILLE UM CHOMHARCHUMANN TITHÍOCHTA NÁISIÚNTA, 2017
NATIONAL HOUSING CO-OPERATIVE BILL 2017 

Bill
entitled

An Act to provide for the establishment of an industrial and provident society to be 
called the National Housing Co-operative Society with the mandate and powers to 
acquire, manage, rent or sell distressed mortgages so that the occupants of houses can 
move from the status of distressed mortgagor by means of mortgage to “rent and 
mortgage”.

Be it enacted by the Oireachtas as follows:

Interpretation
1. In this Act unless the context otherwise requires—

“Act of 2009” means the Land and Conveyancing Law Reform Act 2009;

“Co-op” means the National Housing Co-operative Society;

“CPO” means compulsory purchase order;

“NAMA” means the National Asset Management Agency.

Legal principles
2. (1) Nothing in this Act shall operate to limit the entitlement of a mortgagee to sell his 

interest in the loan secured by the mortgage, as part of a portfolio or otherwise, with 
or without the benefit of the underlying security, save to the extent that no charitable 
exemption from stamp duty on such sale shall be available.

(2) Nothing in this Act shall detract from or limit the availability to the mortgagor of his 
or her right to redeem, and this right is hereby confirmed as a matter of statute law 
and to that extent section 100 of the Act of 2009 is hereby amended and is also to be 
hereinafter  interpreted  as  including  as  an  incident  of  such  equitable  right  the 
entitlement of the mortgagor to remain in possession of the mortgaged property until 
the window of opportunity to redeem is finally shut.

(3) Any provision in  a  loan contract  or  mortgage deed providing for  the  mortgagee’s 
power of sale being exercised other than in conformity with the foregoing provision 
shall be  prima facie voidable as unfair and unreasonable unless or until a court of 
competent jurisdiction declares otherwise having regard to the Unfair Contract Terms 
Regulation S.I. 27/1997.
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(4) A mortgagor  shall  be  called  on  to  exercise  an  option  to  purchase  the  mortgaged 
property if  the  mortgagee is  offering the  same for  sale,  the  power  of  sale  having 
arisen, and if agreement on price is not reached, the mortgaged property shall be sold, 
market  overt,  only be court  sale,  supervised by the court,  in the manner currently 
processed with regard to judgment mortgages, in which process the mortgagor will be 
permitted to bid.

(5) To the extent that NAMA legislation may appear to differentiate between NAMA and 
other mortgages in regard to the management and disposal of assets otherwise than as 
originally  agreed  by  the  first  mortgagee’s  thereof,  or  in  any  other  way  which 
occasions detriment to the mortgagor which differs materially from his or her original 
contractual  entitlement,  the  said  provisions  are  hereby  repealed  and  henceforth 
NAMA will, as a matter of law, be governed by the general law of mortgages as will 
hereinafter govern all mortgages.

(6) Where  regulatory  bodies  have  been  established  by  statute  with  supervisory  and 
prosecutor functions in the field of regulation, any code of good practice or  other 
formal guidelines or directives issued by such body shall enjoy the character, but not 
the status of delegated legislation and shall, prima facie, have full force of law and be 
cognisable, justiciable and actionable at the suit not only of the regulator concerned 
but also of private citizens directly affected by breach thereof.

(7) In respect of any court order for possession, no execution order shall be issued until 
the relevant court shall have first reviewed the court file, on motion or notice to the 
defendant, and satisfy itself that the original deed of mortgage is acceptably reflected 
in the order, and only after the court has addressed issues raised in regard to the EU 
Charter of Fundamental Rights, and the provisions of this Act.

(8) It shall be an offence for any person to purport to represent himself or herself as a 
duly authorised Sheriff or Sheriff’s Messenger entitled to execute a possession order, 
or making request for An Garda Síochana for assistance in that regard, without such 
representation.

National Housing Co-operative Society
3. (1) Application will be made by An Taoiseach to register with the Registrar of Friendly 

Societies  a  new  co-operative  society  under  the  provisions  of  the  Industrial  and 
Provident  Societies  legislation  to  be  named  the  National  Housing  Co-operative 
Society. An Taoiseach will draw up appropriate rules for the society and submit them 
for registration.

(2) As to membership, every adult person residing in a dwelling once purchased by the 
Co-op shall  become a member  and shall  abide by principles  of  mutuality and co-
operation which the rules will specify, so that they will participate in the management 
of the property of the Co-op in a manner consistent with participation as parties with 
an investment in the long-term health and strength of the Co-op as their joint venture 
with all the citizens of the State.

(3) When a mortgagee determines to exercise his or her power of sale, or when a tenant is 
notified  that  his  or  her  tenancy  is  to  be  determined  so  as  to  enable  his  or  her 
mortgagor landlord (or his or her receiver) to sell, or when a judgment or equitable 
mortgage secures  a  well  charging order  and order  for  sale,  the mortgagee in each 
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instance shall notify the occupant of the existence of the Co-op and shall copy such 
notification to the Co-op.

(4) Contract Model A – Subject to appropriate waivers of confidentiality, the Co-op may 
engage with the mortgagee to determine all necessary matters and, if satisfied that the 
mortgagor has not defaulted on payments for any reason other than inability to pay, 
the Co-op may offer to buy the loan and security property at the written down value 
thereof recorded in the mortgagee’s accounts, as at 31 December 2016. There will be 
no negotiation on price.

(5) Contract Model B – If the offer aforesaid is rejected the Co-op may opt to issue a 
compulsory purchase order in respect of the security property and the price payable 
will be determined in due course by the State Arbitrator under the provisions of the 
Property Arbitration Act 1926.

(6) Contract Model C – If there is a challenge to the CPO the Co-op may or may not 
defend, at its discretion and if a challenge is successful (or the CPO is not defended 
for whatever reason), the Co-op shall still have the option of purchasing the security 
when it is sold in court supervised open market conditions pursuant to a court order.

(7) The Co-op shall be exempt from stamp duty;

(8) Where the Co-op purchases only the security property and not the right to payment of 
the  debt,  the  unsecured  debt  shall  continue  as  such  and  be  subject  to  such  other 
proceeding or insolvency resolution as may occur.

(9) The Co-op shall issue property backed bonds in such sums as may be required from 
time to time.

(10) The trading profit of the Co-op shall be reinvested in social housing projects.

Mortgage to rent and mortgage
4. (1) The Co-op’s business shall be, for all cases, to deal with occupants not just as tenants 

but as tenants with an option to buy. The option to buy ownership of the dwelling 
(with or without new mortgage finance) will be exercisable at any time within the 
perpetuity period on payment to the Co-op of the then market value of the dwelling. 
Any sum outstanding on the loan shall not be forgiven, save for allowing credit for all 
rental payments received in the interim.

(2) Mortgagors whose dwellings have been purchased by the Co-op shall formally deliver 
up possession of same and apply to be tenant thereof on standard terms in accordance 
with the laws of landlord and tenant save insofar as such tenancy shall not give rise to 
any statutory long lease, and that the Co-op’s covenants to the tenant shall not include 
any implied  or  express  term as  to  the  state  of  the  dwelling  or  in  respect  of  any 
ongoing  maintenance  thereof,  and  the  lease  shall  expressly  declare  the  parties 
agreement  that  under  no  circumstances  will  the  Co-op  be  liable  for  disrepair  or 
accident or other incident of public or private liability, the tenant fully indemnifying 
the Co-op against any such claim.

(3) In the case of mortgaged property which is occupied by tenants the formal delivery of 
possession referred to above shall be effected without disturbance to existing letting 
agreements and the tenants thereof shall not be required to vacate but instead continue 
as sub-tenants, and their landlord, now tenant of the Co-op, shall manage the estate 
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thereinafter, in full compliance with his or her legal obligations as landlord and the 
rights of his or her tenants.

(4) Where the Co-op has, under Contract Model A as outlined in section 3(4), purchased 
the  mortgagee’s  entitlement  to  payment  of  the  loan  or  judgment  secured  on  the 
dwelling, the liability of the tenant (formerly the mortgagor) shall remain as his or her 
liability to the Co-op, with interest thereon compounded at the Co-op’s cost of funds 
plus 1 per cent, though the Co-op will undertake not to sell same to any third party 
without offering the debtor first refusal at the then written down value thereof.

Fair housing market
5. (1) Receivers appointed by a mortgagee shall not be entitled to require a mortgagor or his 

or her tenants in actual occupation, to vacate, but shall  be entitled only to receive 
rents. A mortgagor or his or her receiver with tenants in occupation of the secured 
property shall not be entitled to sell the property where the mortgagee’s power of sale 
has arisen and the sale shall be by the mortgagee in possession in accordance with one 
or other of the contract models set forth in section 6(3) and (4).

(2) Sales by a mortgagee, other than as provided for in Contract Model’s A and B shall be 
open  market  and  by  court  order  under  supervision,  with  properties  for  sale 
individually not in lots.

(3) The court shall adopt as its procedure model, the procedures already in operation in 
regard  to  court  sales  on  foot  of  judgment  mortgages  and  equitable  mortgages  by 
deposit of title deeds.

Possession
6. (1) An order for possession shall not issue solely on the basis of evidence of a sale of the 

property which would result in a higher price if the property was sold with vacant 
possession.

(2) Section 97(2) of the Act of 2009 is hereby amended.

(3) An order for possession shall not issue except with a stay on execution pending the 
date for completion of the sale of the property.

(4) Section 97(1) and section 100(2) of the Act of 2009 shall be amended by the deletion 
of the words “unless the mortgagor consents in writing to such taking not more than 7 
days prior to such taking”.

(5) In exercising its discretion the court shall take into account the following:

(a) the financial means of the judgment creditor;

(b) the financial means of the non-debtor owner;

(c) the  financial  means  of  the  family  of  the  non-debtor  owner  residing  in  the 
property;

(d) whether, upon a sale of the property, sufficient proceeds would be available to the 
non-debtor  owner  to  purchase reasonably similar  accommodation  in  the  same 
locality;
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(e) the amount of the judgment mortgage as a proportion of the value of the property;

(f) the  ability  of  the  judgment  debtor  to  provide  reasonable  alternative 
accommodation from the proceeds of sale of the property;

(g) any other matters which seem relevant to the court.

(6) No execution order in respect of an order for possession shall issue unless prior notice 
of application for same has been served on the Co-op.

(7) Notwithstanding anything to the contrary in the contract documents governing the sale 
of mortgaged property, a mortgagee shall not sell the property without court order in 
that regard and such sale shall be a court sale.

(8) The provisions of Part 10 of the Act of 2009 shall apply hereinafter to all mortgages 
whether same pre-dated the commencement of the Act or not.

Miscellaneous
7. In  adjudicating  any  challenge  to  this  legislation  on  grounds  of  disproportionate 

infringement of Article 43 rights, the court shall, in addition to weighing the claims of the 
common good, adopt as justiciable, and material in this field, the provisions of the  EU 
Fundamental Charter of Human Rights, as interpretive guides to relevant EU Law which 
is superior to Article 43.

Short title
8. This Act may be cited as the National Housing Co-operative Bill 2017.
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An Bille um Chomharchumann Tithíochta 
Náisiúnta, 2017

                       

BILLE
(mar a tionscnaíodh)

dá ngairtear

Acht do dhéanamh socrú maidir le cumann tionscail 
agus  soláthair  a  bhunú  ar  a  dtabharfar  an 
Comharchumann Tithíochta Náisiúnta agus ag a 
mbeidh  an  sainordú  agus  na  cumhachtaí  chun 
morgáistí tochsail a fháil, a bhainistiú, a ligean 
ar cíos nó a dhíol ionas gur féidir le háititheoirí 
tithe  aistriú  ó  stádas  morgáisteora  tochsail  trí 
mhorgáiste go “cíos agus morgáiste”.

Na Seanadóirí David Norris, Victor Boyhan agus 
Gearóid Ó Creachmhaoil a thug isteach,

23 Meitheamh, 2017
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