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EXPLANATORY MEMORANDUM

Background
This Bill addresses the category of offender who creates most revulsion 

in society, that of the serial sexual offender who ignores all rehabilitation 
efforts and remains a persistent public danger and menace to all members 
of society.

While recidivism rates of offenders (2010: CSO) imprisoned for sexual 
offences (29 per cent) are considered low, the heinous nature of the crime 
demands that society be protected by indicating its loathing of such crimes 
and its determination to impose a deterrent value for the greater common 
good.

In general, studies of serial sex offenders have shown that, while 
recidivism rates tend to be lower initially, over a lengthier period of time, 
that rate can be as high as 40 per cent. Studies have also shown that repeat 
offending by sex offenders is higher than the recidivist rate among other 
convicted criminals.1
1 See Recidivism of Adult Sexual Offenders, July 2015 report by the U.S. Department of 

Justice, Office of Sex Offender Sentencing, Monitoring, Apprehending, Registering, and 
Tracking. See https://www.smart.gov/pdfs/RecidivismofAdultSexualOffenders.pdf. The main 
findings are: There have been a number of important studies carried out in the U.S. regarding 
the recidivism of sex offenders. Langan, Schmitt, and Durose (2003) examined the recidivism 
patterns of 9,691 male sex offenders released from prisons in 15 states in 1994. The 
researchers found a sexual recidivism rate of 5.3 per cent for the entire sample of sex 
offenders, based on an arrest during the 3-year follow-up period. The violent and overall arrest 
recidivism rates for the entire sample were much higher: 17.1 per cent and 43 percent, 
respectively. Nearly 4 out of every 10 (38.6 percent) sex offenders in the study were returned 
to prison within 3 years of their release due to the commission of a new crime or a technical 
violation of their release conditions. Langan, Schmitt, and Durose (2003) conducted a 
comparative analysis of sex-offender and non-sex-offender recidivism. They found that the sex 
offenders in the study had a lower overall rearrest rate than non-sex offenders (43 percent 
compared to 68 percent), but their sex crime rearrest rate was four times higher than the rate 
for non-sex offenders (5.3 percent compared to 1.3 percent). 

Sample and Bray (2003) examined the arrest recidivism of 146,918 offenders who were 
originally arrested in Illinois in 1990. Arrestees categorised as sex offenders (based on their 
most serious charge in 1990 being a sex offence) had 1-year, 3-year, and 5-year re-arrest rates 
for a new sexual offense of 2.2 percent, 4.8 percent, and 6.5 percent, respectively. Sex 
offenders in the study had 1-year, 3-year, and 5-year re-arrest rates for any new offense of 21.3 
percent, 37.4 percent, and 45.1 percent, respectively.

Harris and Hanson (2004) generated recidivism estimates based on new charges or 
convictions for sexual offences, using 5-, 10-, and 15-year follow-up periods for several 
categories of sex offenders. The sexual recidivism estimates for all sex offenders in the study 
were 14 percent at 5 years, 20 percent at 10 years, and 24 percent at 15 years. An important 
finding that emerged from the analysis was that the 15-year sexual recidivism rate for offenders 
who already had a prior conviction for a sexual offense was nearly twice that for first-time sex 
offenders (37 percent compared to 19 percent). Another important finding was that the rate of 
reoffending decreased the longer offenders had been offence-free. Whereas 14 percent of the 
offenders in the analysis were sexual recidivists after 5 years of follow-up, only 7 percent of the 
offenders who were offence-free at that time sexually recidivated during the next 5 years of 
follow-up. 
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There are also other well-documented and well-publicised cases of 
serial sex offenders committing repeat offences in this country where the 
offenders have made no effort to change their ways but, in fact, appear to 
revel in the notoriety of their latest offending. 

The effects of rape and other serious sexual offending on the victim 
and the wider community are well-documented. Serious sexual crimes not 
only impose huge psychological and physical trauma upon the victim but 
such offences also attack the unity and cohesion of society as a whole. 
It tears away the mutual protection that society ought to offer to all its 
citizens.2 If society allows and tolerates the perpetrators of such heinous 
crimes to continue offending unchecked, by going on to commit similar 
or other serious crimes, without imposing longer sentences for subsequent 
offences, then society as a whole is diminished and devalued.

Numerous studies have shown that repeat offenders account for a 
disproportionate amount of crime and that such offenders are arrested at 
far higher rates than one-time offenders or from the general population. 
Therefore, there is a natural concern in society for citizens to be protected 
from such serial and repeat offenders as their abhorrent behaviour directly 
impacts on public safety and the well-being of society as a whole. This is 
particularly so for repeat sex offenders, given their impact on victims and 
the larger community.

While the figure appears low, there are currently around 1,400 people 
on the sex offenders register in this country.3 The Irish Prison Service (IPS) 
confirmed last year that only 19 of the 60 sex offenders to be released from 
Irish jails for the remainder of that year were engaged in its dedicated sex 
offender treatment programme. Furthermore, the figures show that of the 
67 sex offenders released up to July 2016, only 25 have engaged in the 
Building Better Lives (BBL) offender programme.4

In total there are around 400 individuals convicted of sexual violence in 
the prison system at any one time, with 300 in the Midlands Prison and 100 
in Arbour Hill. With a repeat offending rate of up to 15 per cent, this means 
that up to 60 sex offenders will go on and commit a further sex offence on 
release. Indeed, this figure appears to be accurate as Gardaí are monitoring 
at any one time, some 100 sex offenders who remain a threat to society. 
There is a clear requirement for stronger deterrents in law to prevent serial 
sexual offending.

A 2009 Department of Justice Report noted, in relation to sex offenders: 
“While most sex offenders may not re-offend, the concern is that there 
are sub-groups and individual sex offenders who are at a higher risk of 

 Researchers studying the recidivism of sex offenders are increasingly reporting recidivism rates 
specifically for rapists. Langan, Schmitt, and Durose (2003) found that 5 percent of the 3,115 
rapists in their study were arrested for a new sex offense during the 3-year follow-up period, 
18.7 percent were arrested for a violent crime, and 46 percent were arrested for any crime. 
Rapists in the study with more than one prior arrest were rearrested at a rate nearly double 
(49.6 percent compared to 28.3 percent) that of rapists with just one prior arrest. Harris and 
Hanson (2004) reported sexual recidivism estimates for rapists (based on new charges or 
convictions) of 14 percent at 5-year follow-up, 21 percent at 10 years, and 24 percent at 15 
years. 

 Based on the 25-year follow-up period, the researchers found a sexual recidivism rate of 39 
percent and a recidivism rate for any charge of 74 percent.

2 See, for example, this Australian study, “Ripple effects” of sexual assault, Zoë Morrison, Antonia 
Quadara and Cameron Boyd, ACSSA Issues No. 7 — June 2007, available here: https://aifs.
gov.au/publications/ripple-effects-sexual-assault

3 The figures were supplied by the Minister for Justice in a Dáil reply on May 20th 2015. The 
Minister said as of 11 May 2015, there were 1,420 persons subject to the requirements of Part 
2 of the Sex Offenders Act 2001 where persons convicted of a range of sexual offences are 
subject to notification requirements.

4 The figures were revealed via a parliamentary question by independent TD Denis Naughten, 
December 2015. Of the 104 sex offenders due for release in 2016, just 50 took part in either 
individual or group-based treatment or availed of psychology services while in jail.
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reoffending and committing serious sexual offences. The challenge is thus 
to identify those higher risk sex offenders.”5  One way of addressing this 
concern is to ensure that such offenders are dealt with more severely for 
subsequent serious offending.

Other studies, outside of Ireland have shown that the average sexual 
recidivism rate found was 13.7 per cent and the average overall recidivism 
rate was 36.9 percent, based on an average follow-up period of 5 to 6 years.6  
The repeat offending rates of sex offenders from studies aboard, mostly the 
US and Canada, range from about 5 per cent after 3 years to about 24 per 
cent after 15 years.7  It is also important to note that someone who has been 
convicted of a sexual offence who goes on to commit what appears to be a 
non-sexual crime may well, in fact, be sexual in nature.8

Repeat offending by sex offenders is an affront to any democratic 
society that seeks to protect its citizens. The repeat offender also reflects 
the offender’s determination not to abide by society’s laws and regulations 
and the failure of the criminal justice system to rehabilitate the offender.

Current Law
The principle of proportionality operates in the Irish Court system. This 

means, in effect, that offenders are entitled to obtain credit, in sentencing, 
for a range of factors such as an early guilty plea, whether the offender has 
previous convictions or of previous good character, etc.

However, the State has recognised that, in certain circumstances, where 
there is repeat offending, it must be met with tougher sentencing. Hence, 
the Criminal Law Act 2007 provides for:

• Repeat offenders: anyone convicted of an offence listed in Schedule 
2 to the Act and who has been sentenced to at least 5 years 
imprisonment for that offence and who, while still in prison for the 
first offence or within 7 years after release from prison following 
the first offence, commits a further offence from that Schedule will 
be subject to a mandatory minimum sentence equivalent to at least 
three-quarters of the maximum sentence for the second offence 
(or at least 10 years where the maximum is life imprisonment), 
unless the court considers it would be disproportionate to do so.

• Anyone convicted of an offence on Schedule 2 may, in addition 
to the term of imprisonment, also be subject to post–release 
supervision orders for a period of up to seven years after release. 
They may be subject to a ‘monitoring order’, whereby they are 
obliged to inform the Gardaí of their residence and any changes in 
residence, or a ‘protection of persons order’ which is designed to 
prevent harassment or intimidation of witnesses or other persons.

5 Department of Justice, The Management of Sex Offenders:  A Discussion Document, January 
2009, Page 20 at 4.2.6

6 See supra Note 1 above.

7 Ibid

8  See the comments of Roger Przybylski, Office of Sex Offender Sentencing, Monitoring, 
Apprehending, Registering, and Tracking (SMART), Sex Offending Management Assessment 
and Planning Initiative, Chapter Five, “Knowledge about general recidivism, in addition to 
sexual recidivism specifically, is important because many sex offenders engage in both 
sexual and nonsexual criminal behaviour. Research has shown that sex offenders are more 
likely to recidivate with a nonsexual offense than a sexual offense (see, e.g., Hanson & 
Bussière, 1998). Studies have also shown that some crimes legally labelled as nonsexual in 
the criminal histories of sex offenders may indeed be sexual in their underlying behaviour 
(Doren, 2010; Rice et al., 2006; Heil et al., 2009). Rice and colleagues, for example, reported 
that “Murder and kidnapping are clear examples of apparently nonsexual violent crimes that, 
when perpetrated by sex offenders, are usually sexually motivated” (2006, p. 526). In 
addition, a charge or conviction that appears in a criminal history record might not reflect 
underlying sexual motivation for the crime due to plea bargaining.” 
Available at https://www.smart.gov/SOMAPI/sec1/ch5_recidivism.html
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• The Act provides further guidance in relation to the circumstances 
when the mandatory minimum sentences for certain drug 
trafficking offences and firearms offences are to be imposed.9

The regulation of sentencing for repeat sex offenders is currently not 
provided for in law and must be addressed, to reflect the heinous nature 
of the crime and the impact it has on both the victim and the community.

In recent years there have been a number of high profile serial sex 
offenders carrying out multiple sex offences having been previously 
imprisoned for similar offences and where rehabilitation measures have 
not taken place or has been refused.10

In 2008, the Court sentenced a convicted paedophile to life imprisonment 
who had pleaded guilty to 11 counts of rape and sexual assault of two 
young boys from April 2004 to April 2006 – the offender had previously 
served two other prison terms for similar offences.

Although the Court of Criminal Appeal accepted that the defendant, 
because of the repeated nature of his offences, “represented a continuing 
danger to the public,” it nevertheless ruled that the original trial judge had 
erred in principal in imposing a life sentence and that credit should have 
been given for the guilty plea, cooperation with the Gardaí and apparent 
remorse. The sentence was subsequently reduced to one of 15 years in jail 
with the last two years suspended, with additional post release supervision.

In the case of serial rapist, David Hegarty, the Criminal Courts learned 
that he had been convicted of rape for a third time but the trial judge, mindful 
of the decision in Sullivan, was unable to impose a life sentence. In January 
2007, Mr Justice Carney sentenced Gerard Kelly to life in prison for the 
rape of a young woman just months after he had been released, having 
served 10 years for an earlier rape. The Court of Criminal Appeal ruled 
that the rape was not of such an exceptional nature to merit the imposition 
of a life sentence. It reduced his sentence to 13 years in prison. Kelly had 
previously been imprisoned for a total of 18 years in Ireland and England 
on rape charges. 

A willingness of the Courts to impose lengthy sentences for serious 
sexual offending was evident in the 2014 case of a Westmeath man who 
was given a life sentence for the repeated rape of two young girls who had 
been lured to a flat from a birthday party. The man had numerous previous 
convictions including for public order, intoxication, criminal damage and 
burglary.

Provisions of the Bill
The primary purpose of this Bill is to address the serial sex offender 

who goes on to commit a further sexual or other serious offence after being 
released from custody and therefore represents a persistent future threat 
to society.  The Bill will also apply to offenders who have been convicted 
of serious (non-sexual) offences and who upon release commit a serious 
sexual offence.

9 See summary of the legislative proposals here: http://www.justice.ie/en/JELR/Pages/
PR07000665

10  Prof. Thomas O’Malley’s 2009 paper, delivered at Conference on Recent Developments in 
Criminal Law at Trinity College Dublin in December 2008 and subsequently published in Bacik 
and Heffernan (eds) Criminal Law and Procedure: Current Issues and Emerging Trends (Dublin, 
FirstLaw, 2009), pp. 106-132. Prof. O’Malley in particular, notes the following difficult cases, 
People (DPP) v RC [2008] IECCA 82;  People (DPP) v P.S. [2009] IECCA 1; People (DPP) v 
G.K. [2008] IECCA 110; People (DPP) v Power, Central Criminal Court, February 16, 2009.
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The Bill, therefore, does not address two other categories of serial sex 
offenders, the first consists of serial offenders who have committed multiple 
sexual offences against one or more victims before being prosecuted and 
convicted. The second concerns sexual offenders who already have been 
sentenced for multiple sex offences but who are then later convicted for 
similar offences that were committed during the same period as that to 
which the first set of charges related. However, the Bill will address such 
category of offenders, if they are subsequently convicted of new sexual 
offences upon release from custody.

This Bill seeks to amend the Criminal Justice Act 2007 by extending 
section 25 to a number of sex offences whereby a convicted sex offender 
who has a previous conviction for either the same or another scheduled 
offence must serve at least three-quarters of the maximum sentence for 
that further offence. Section 25 of the Act applies to a person convicted of 
an offence set out in the Second Schedule to the Act who has a previous 
conviction for either the same or another scheduled offence.

Sentence for the subsequent offence must therefore ordinarily require 
that the offender serve at least three-quarters of the maximum sentence for 
that offence. Where the subsequent offence carries life imprisonment, the 
offender must serve a minimum of at least 10 years. As per the existing 
section 25, this section does not apply unless the subsequent offence 
occurred within seven years from the date of conviction for the earlier 
offence or from the date of release from imprisonment for that offence. 

Section 25(3) provides that this enhanced sentencing arrangement does 
not apply if the court is satisfied that to do so would be disproportionate in 
all the circumstances of the case.

Deputy Kevin ‘Boxer’ Moran,
Bealtaine, 2017.

Wt. —. 330. 5/17. Essentra. (66293). Gr. 30-15.
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