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Purpose of Bill
This Bill provides a mechanism whereby the court can, upon passing 

sentence for murder, determine the amount of time the offender will spend 
in prison before that person may be deemed eligible for such considerations 
as remission of sentence, parole or early release. It achieves this by the 
introduction of suggested minimum custodial periods of sentencing 
whereby the offence before the court will be categorised, dependant on 
its severity, and then allowing the court to exercise its discretion to set the 
minimum custodial sentence to be served up or down from the proposed 
custodial period in the category within which the offence falls.

It is acknowledged that upon conviction for murder the offender will 
receive a life sentence. However, the length of time served by the offender 
can vary greatly dependant on the circumstances of the case and the 
operation of executive mechanisms which regulate the custodial process. 
This issue was recently examined by the Law Reform Commission in 2013 
(Report on Mandatory Sentences LRC 108-2013). In this report it was 
recommended that not only should the mandatory life sentence for murder 
be retained by the State but also that legislation should be introduced to 
allow the court, upon conviction of an individual for murder, to recommend 
a minimum term to be served by that offender. This position is to some 
degree followed in the position paper of the Irish Penal Reform Trust 
on Mandatory Sentences (IPRT Position Pater 3, August 2013) which 
recommended the greater role of the court in sentencing rather than a 
blanket mandatory minimum sentence.

It is proposed that with the enactment of this bill there shall be greater 
certainty in sentencing for the offence of murder. This will be achieved by 
the exercise of judicial discretion upon conviction and upon consideration 
of all the facts presented in the prosecution of the offence. By providing 
a framework of categorisation there will be guidance for the court to 
accurately classify the nature of the offence as committed and with the 
suggested minimum custodial period the court will have assistance as to the 
requisite length of sentence to impose. In doing so it shall ensure that those 
convicted of murder will receive custodial sentences which are appropriate 
to the nature of the crime that has been committed.
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Section 1
Minimum custodial periods

Section 1 contains general explanatory provisions as to the nature 
of the bill and states clearly that the purpose of the bill is to allow the 
imposition of a sentence on conviction that is to run in its entirety prior to 
the implementation of remission of sentence, parole or early release.

Section 1(2) provides that the court must give consideration to different 
factors when considering the minimum custodial period to be imposed. It 
requires an examination of the facts of the offence before the court and 
allows the court to weigh up the relative merits of a sentence that is punitive 
or rehabilitative – dependant on the circumstances of an individual case.

Section 2
Consideration of minimum custodial period

Whilst all convictions for murder attract a life sentence, this bill seeks 
to provide clarity as to the length of the actual sentence to be served by 
the offender. This section provides a framework by which the court may 
consider what the appropriate custodial period should be.

Section 2(1)(a) asks the court to consider the seriousness of the offence 
as committed – that is to say not just that murder is an inherently serious 
offence but that the case before the court must be examined in light of its 
seriousness within the concept of murder itself.

Sections 2(1)(b) and (c) relate to planning and premeditation and 
whether any other offences were committed in conjunction with the act of 
murder currently before the court. These will be important considerations 
for the court as the degree of planning involved in the offence will have an 
important impact on the court’s decision as to the severity of the offence 
before it. Similarly, whether any other crime had to be committed, either 
prior or subsequent to the murder, to facilitate the commission of the 
offence will be important determiners of the severity of the offence and 
thus the appropriate minimum custodial period to be applied. Section 2(1)
(e) relates to the previous convictions of the offender and as such will play 
an important role in sentencing for murder, as it does in most offences. 
In particular the court will give consideration to whether the previous 
convictions involved violent crime.

Section 2(1)(d) relates to the age of the offender upon conviction. This 
will be of significant importance to the court particularly when considered 
in conjunction with section 1(2) above and the balance between a punitive 
or a rehabilitative approach to sentencing is required in the particular case 
before the court.

Section 2(2) provides for submissions from counsel for the offender in 
respect of mitigating factors in the consideration of sentence and for the 
suggestion of an appropriate minimum custodial period. Such submissions 
are common practice upon conviction and it shall remain within the 
discretion of the court as to the weight to be placed on them.

Section 2(3) asks the court to consider aggravating factors involved in 
the commission of the offence and provides a guideline list of such factors 
(section 2(3)(a) to (g)). This subsection provides that the list is indicative of 
aggravating factors and not exhaustive by use of the phrase “...aggravating 
factors which can include...”. As such, the court will have to apply its 
experience and exercise its discretion as to what may be categorised as an 
aggravating factor. Similarly, section 2(4)(a) to (g) provides for mitigating 
factors in a similar fashion. Whist the court may hear submissions from 
counsel in respect of these aggravating and mitigating factors, and may 
consider such factors based on the evidence before the court, it will be for 
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the court to determine what weight is to be applied to either category and to 
exercise its discretion appropriately.

Section 3
Victim impact statements

This section provides scope for the court to give due consideration to 
any relevant victim impact statements which have been prepared for the 
purposes of the proceedings. The court will have absolute discretion as 
to whether such statements shall be considered and to the weight it shall 
apportion to them. If the statements are deemed relevant they shall form 
part of the reasons given for the minimum custodial period imposed by the 
court.

Section 4
Duty to give reasons for minimum custodial period

Section 4(1) and (2) provides that the court shall give reasons for the 
minimum custodial period that it deems appropriate in the circumstances 
of the offence. These reasons may be in the form of a written judgment and 
will reflect all the factors that the court deemed important for consideration. 
As such, both mitigating and aggravating factors will be outlined and the 
severity of the case before the court will be clearly delineated. The court 
will also refer to the reasons for a deviation up or down from the suggested 
minimum custodial period outlined in the bill.

This is intended to provide a clear and reasoned approach to sentencing 
in cases of murder and will form the first step in the custodial process. 
Where the court deems it necessary to increase the minimum custodial 
period above the suggested sentence as set out in this bill the court’s 
reasoning will be clearly represented and thus there shall be transparency 
as to the minimum sentence the offender shall serve.

Section 5
Most serious category upon conviction

This section, representing the most serious categories of murder, is 
intended to provide the most severe level of minimum custodial periods. 
As such, it is proposed in this bill that as a starting point, the minimum a 
person shall serve in prison before remission of sentence, parole or early 
release will be 40 years. The court shall have discretion to increase or 
decrease this sentence dependent on the facts of the offence and within the 
other provisions of this bill.

Section 5(2) provides that this will apply to the murder of one or more 
persons. Section 5(3)(a) to (e) outlines examples of the types of factual 
circumstances that are indicative of a most serious type offence. These 
include cases of significant premeditation, sadistic or cruel treatment of the 
victim, the abduction and murder of a child or murder in the furtherance of 
a religious or political ideology. It also specifically provides for cases which 
involve the hiring or otherwise of an individual to murder the victim and 
allows for similar levels of culpability for both parties to that transaction. 
As with the sections above, this list is to be considered indicative rather 
than exhaustive.

Section 5(4) provides that where more than one person is murdered by 
an act of arson and the offender either knew or ought to have known of the 
probable outcome of their actions then it shall fall into the most serious 
category upon conviction.

Section 5(6) acknowledges the principles enunciated in sections 3 and 
4 of the Criminal Justice Act 1990, namely that a mandatory minimum 
sentence for types of murder as provided for in that Act will attract upon 
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conviction a mandatory minimum sentence of 40 years imprisonment and 
nothing in this bill shall replace those provisions.

Section 5(7) allows the court to waive this section and to apply either 
section 6 or 7 where it is satisfied that the offender had been subjected 
to prolonged physical, psychological or sexual abuse by the victim of the 
murder. Such circumstances may be viewed by the court as a mitigating 
factor, even where the offence as committed is deemed to be within the 
most serious category. An example of this may include a person who was 
subjected to prolonged domestic abuse and this led to their murdering the 
victim. As before, the court will have to weigh the evidence before it and 
exercise its discretion appropriately. The court will have the option to apply 
a lower sentence as provided for in sections 6 and 7 or to apply section 5 
but with a lower custodial period.

Section 5(8) relates to the variation of the minimum custodial period and 
shall be dealt with below.

Section 6
Serious category upon conviction

This section, representing serious cases of murder which do not fall 
within section 5 above, provides the next level of minimum custodial 
period. It is proposed as a starting point in this section that the minimum 
a person shall serve in prison before remission of sentence, parole or early 
release will be 30 years. As with the most serious category outlined in 
section 5 above, the offence may be considered as being serious in nature 
on its own or in conjunction with other offences committed in conjunction 
with the act of murder for which the offender has been convicted.

Section 6(2) provides examples of the types of factual scenarios which 
the court may consider to be applicable to this category. Section 6(2)(a) 
relates to the use of a weapon or any other object that was obtained, prepared 
or otherwise arranged to be available for the purposes of committing the 
offence. As such it indicates some degree of premeditation in the use of that 
weapon or object, rather than it becoming available to the offender directly 
at the time of the offence. Section 6(2)(b) addresses the issue of the pain, 
fear or suffering that the victim experienced during the committing of the 
offence. This will be assessed by the court on a subjective basis and with 
regard to the facts produced during the prosecution.

Section 6(3) is similar to section 5(4) above in that it relates to murder 
by way of arson where the offender either intended to murder the victim 
or the offender knew or should have known the probable outcome of their 
actions. Where it differs from section 5(4) is that it relates to the murder 
of one person rather than the murders of more than one individual – as 
provided for in section 5(4).

As in section 5 above, section 6(4) provides that the court shall have 
regard to section 8 of the bill in respect of any variation from the suggested 
minimum custodial period in this section.

Section 7
Other cases of murder upon conviction

Section 7 of the bill will apply upon conviction in cases of murder in 
which the court deems sections 5 and 6 non-applicable. The proposed 
as a starting point in this section that the minimum a person shall serve 
in prison before remission of sentence, parole or early release will be 25 
years. It shall remain within the court’s discretion as to whether an offence 
as committed falls within the scope of section 7 and not sections 5 and 6 
above.
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Section 8
Judicial discretion and minimum custodial period variation

Section 8(1) and (2) provides that the court shall have discretion as to 
the variation of the minimum custodial sentence to be applied in respect 
of the offender upon conviction. For example, should the court deem the 
offence as committed as falling within the scope of section 6 of this bill 
– the serious category which attracts a minimum custodial period of 30 
years imprisonment – but on examination of the facts of the case the court 
believes that this term should be lowered then the court shall have the 
liberty to do so. It may also increase the time served in custody if it deems 
necessary. As set out in section 4 of this bill, the court shall give detailed 
reasons for any such variation.

Section 8(3) establishes a mechanism by which the court will be limited 
in the scope of such variation whereby an offence which falls within 
section 5 of this act cannot have a minimum sentence lower than that in 
section 6 i.e. it cannot be lower than 30 years. Similarly, an offence falling 
within the remit of section 6 cannot have a sentence lower than 25 years as 
provided in section 5. In terms of increasing the sentence to be served the 
principle shall be applied in reverse, that is to say that a sentence in section 
7 cannot be increased higher than the minimum custodial period in section 
6 and similarly a section 6 sentence cannot be set higher than the minimum 
custodial period in section 5.

It is by the use of this mechanism that a degree of certainty can be 
applied to the sentencing of offenders for the various categories of murder 
as outlined in this bill.

Senator Marie-Louise O’Donnell
Feabhra, 2017.

Wt. –. 330. 2/17. Essentra. (63830). Gr. 30-15.
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