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Purpose of Bill
This Bill applies to what are now historic convictions under statutes that 

criminalised consensual sexual acts between adult males.

The first Act of an Irish Parliament punishing same sex activity dates 
from 1634. Prior to that, such cases were dealt with in the ecclesiastical 
courts of the established church. The last statutory provision, punishing 
“gross indecency” between adult males, dates from 1885.

Our pre-independence statute law was the same in Northern Ireland as 
in this State and, in a case originating in Northern Ireland, was found to be 
contrary to the European Convention on Human Rights and Fundamental 
Freedoms (Dudgeon v. United Kingdom (1981)).

A case brought by Senator David Norris (Norris v. Attorney General 
[1984] IR 36), claiming that his constitutional rights were violated by the 
Offences against the Person Act 1861 (criminalising “buggery”) and the 
Criminal Law Amendment Act 1885 (criminalising “gross indecency”), 
was rejected by the Supreme Court.

However, Senator Norris succeeded in his action before the European 
Court, on grounds similar to those of its 1981 decision in Dudgeon (Norris 
v. Ireland, Application no. 10581/83, Council of Europe: European Court 
of Human Rights, 26 October 1988).

The laws impugned by the judgment were repealed by the Criminal Law 
(Sexual Offences) Act 1993.

In the interim, incitement to hatred on the grounds of sexual orientation 
was prohibited in 1989. Discrimination in employment on similar grounds 
was prohibited in 1998 and discrimination in the provision of goods 
and services was banned in 2000. The Thirty-fourth Amendment of the 
Constitution (Marriage Equality) Act 2015 provided that two persons may 
marry without distinction as to their sex.

It is therefore appropriate, in an environment where there is recognition 
of the full equality before the law of all citizens regardless of their sexual 
orientation, to deal with the legacy of criminal prosecutions and convictions 
under legislation that has long since been repealed as repugnant to civilised 
standards.
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Provisions of Bill
The Bill is described in its long title as an Act to provide for an apology 

to and exoneration of persons convicted of consensual same-sex sexual 
acts, on the grounds that prosecutions for such offences were improperly 
discriminatory, contrary to human dignity and in breach of personal privacy 
and autonomy.

Section 1 lists the Acts containing the repealed offences to which this 
Bill applies:

• the Act for the Punishment of the Vice of Buggery (Ireland) 1634;

• section 18 of the Offences against the Person (Ireland) Act 1829;

• section 61 of the Offences against the Person Act 1861;

• section 11 of the Criminal Law Amendment Act 1885.

The section applies to convictions by a court or court martial established 
by or under the Constitution or the Constitution of Saorstát Éireann or, 
prior to the establishment of Saorstát Éireann, by a court or court martial 
sitting in a place that is now within the State.

Section 2 provides that a person convicted of any such offence 
receives an apology and exoneration and an acknowledgement that the 
offences concerned and prosecutions for those offences were improperly 
discriminatory, contrary to human dignity and infringed personal privacy 
and autonomy.

It is provided that this section does not confer a statutory right on any 
person, does not create a cause of action or cause the fresh accrual of a 
cause of action, and does not impose a liability on the State or any person.

Section 3 provides that section 2 does not apply if the other person 
involved in the conduct constituting the offence was under the age of 17 
years or did not have capacity to consent to the conduct.

Section 4 provides for the short title of the Act.

Senator Gerald Nash
Nollaig, 2016.

Wt. —. 330. 12/15. Essentra. (63077). Gr. 30-15.
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